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United  States  of  America,  ss. 

To  Steve  Ruljanovich,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  to  be  held  at  the  City  of  San  Fran- 
cisco, in  the  State  of  California,  on  the  3rd  day  of 
March,  A.  D.  1944,  pursuant  to  an  order  allowing  ap- 
peal filed  on  Jan.  21,  1944,  in  the  Clerk's  Office  of  the 
District  Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California,  in  that  certain  cause 
No.  2693,  O'C,  Central  Division,  wherein  Diesel  Screw 
"Betsy  Ross,"  Peter  Cekalovich,  Dominic  Mratinich  and 
Frank  Muljat  are  appellants  and  you  are  appellee  to 
show  cause,  if  any  there  be,  why  the  decree,  order  or 
judgment  in  the  said  appeal  mentioned,  should  not  be 
corrected,  and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

Witness,  the  Honorable  J.  F.  T.  O'Connor,  United 
States  District  Judge  for  the  Southern  District  of  Cali- 
fornia, this  21st  day  of  January,  A.  D.  1944,  and  of  the 
Independence  of  the  United  States,  the  one  hundred  and 
sixty  seventh. 

J.  F.  T.  O'CONNOR, 
U.  S.  District  Judge  for  the  Southern  District 
of  California. 

Service  of  a  copy  of  the  foregoing  Citation  is 
acknowledged  this  25th  day  of  January,  1944,  and  copies 
of  Notice  of  Appeal,  Petition  for  Appeal,  Order  allow- 
ing Appeal  and  Assignments  of  Error. 

DAVID  A.  FALL, 
Proctor  for  Appellee. 

[Endorsed] :     Filed  Jan.  25,  1944.  [2] 
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In  the  United  States  District  Court,  Southern  District 
of  CaUfornia,  Central  Division 

No.  2693  O'C 
IN  ADMIRALTY 

STEVE  RULJANOVICH, 

Libelant, 
vs. 
DIESEL  SCREW  "BETSY  ROSS,"  her  tackel,  ap- 
parel, engines,  and  furniture;  and  PETER  CEKA- 
LOVICH,  MASTER  of  said  vessel,  and  PETER 
CEKALOVICH,  DOMINIC  MRATINICH  AND 
FRANK  MULJAT,  her  owners, 

Respondents. 

SECOND  AMENDED  LIBEL  IN  REM  AND 
IN  PERSONAM. 

To  the  Honorable  Judges  of  the  District  Court  of  the 
United  States,  Southern  District  of  California, 
Central  Division, 

IN  ADMIRALTY. 

The  Second  Amended  Libel  of  Steve  Ruljanovich,  late 
a  fisherman  seaman  on  board  the  Diesel  Screw  "Betsy 
Ross,"  whereof  Peter  Cekalovich  now  is  and  has  been 
at  all  times  herein  mentioned,  Master,  against  the  said 
ship,  her  tackel,  apparel,  engines,  furniture,  etc.,  and 
Peter  Cekalovich,  Master  of  said  vessel,  and  Peter  Ceka- 
lovich, Dominic  Mratinich  and  Frank  Muljat,  her  own- 
ers, in  a  cause  of  contract,  damage,  wages,  maintenance 
and  cure,  civil  and  maritime,  alleges  as  follows : 

FIRST:  That  on  or  about  the  3rd  day  of  May, 
1942,  the  said  Diesel  Screw  "Betsy  Ross",  then  lying 
in  the   Port   of   Los   Angeles,   destined   for   an  eleven 


4  Steve  Ruljanovich  vs. 

(11)  months'  Tuna  and  Sardine  Fishing  seasons,  the 
then  Master,  Peter  Cekalovich,  by  himself,  hired  this 
libelant  as  a  fisherman  seaman  for  the  said  seasons  on 
the  one-seventeenth  lay  or  share  of  what  should  be 
taken,  as  wages,  [3]  and  this  libelant  then  accepted  and 
entered  into  his  duties  as  a  member  of  the  crew  of  the 
said  "Betsy  Ross." 

SECOND:  That  on  or  about  the  3rd  day  of  May, 
1942,  this  libelant  entered  into  the  duties  as  a  member 
of  the  crew  of  the  said  ship. 

THIRD:  That  on  the  4th  day  of  May,  1942,  while 
this  libelant  was  engaged  in  the  service  of  said  ship, 
and  while  doing  his  duty  and  obeying  the  commands  of 
the  Master  of  the  "Betsy  Ross",  libelant  was  struck 
on  the  head  by  a  heavy  timber  while  at  a  warehouse, 
located  at  Terminal  Island,  at  the  Port  of  Los  Angeles, 
for  the  purpose  of  bringing  the  ship's  net  from  the  said 
warehouse  to  the  "Betsy  Ross";  that  by  reason  of  being 
struck  upon  the  head,  as  aforesaid,  libelant  sustained 
severe  cerebral  concussion,  scalp  laceration,  contusions 
about  his  head  and  a  possible  skull  fracture.  That  in 
addition  thereto,  libelant  sustained  damage  to  a  denture 
in  his  mouth. 

FOURTH :  That  as  the  result  of  said  injuries,  as 
aforesaid,  libelant  was  confined  to  a  hospital  for  a 
period  of  one  week;  and  ever  since  the  4th  day  of  May, 
1942,  libelant  has  been  totally  disabled  as  the  result 
thereof,  and  is  informed  and  believes,  and  therefore  al- 
leges that  he  will  be  disabled  for  a  long  and  indetermi- 
nate period  of  time. 

FIFTH:  That  as  a  result  of  the  injuries  as  afore- 
said, libelant  has  been  under  the  care  of  duly  licensed 
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physicians  and  surgeons,  and  that  hbelant  is  informed 
and  believes,  and  therefore  alleges  that  he  will  neces- 
sarily be  under  the  care  of  duly  licensed  physicians  and 
surgeons  for  an  indeterminate  period  of  time  as  the 
result  of  the  aforesaid  injuries.  That  libelant  is  unin- 
formed as  to  the  reasonable  value  of  the  medical  ser- 
vices rendered  to  him  to  the  present  time,  for  which  he 
has  incurred  liability  in  the  treatment  of  the  aforesaid 
injuries,  and  for  which  will  be  necessary  in  the  future. 
[4] 

SIXTH :  That  by  reason  of  the  injuries  as  afore- 
said, libelant  claims  to  be  entitled  to  demand  and  have 
the  said  ship  pay  his  reasonable  expenses  already  in- 
curred and  hereafter  to  be  incurred  in  and  about  his 
cure,  and  his  reasonable  support  since  his  said  injury 
and  until  he  has  reached  the  maximum  degree  of  recov- 
ery, or  until  he  is  able  to  return  to  his  work,  which  said 
support  is  of  the  reasonable  value  of  $3.00  per  day. 
That  the  reasonable  amount  accrued  for  such  support  to 
this  date  is  One  Thousand  Ninety-Eight  ($1,098.00) 
Dollars. 

SEVENTH:  That  the  said  Diesel  Screw  "Betsy 
Ross"  is  an  American  vessel  and  now  is  and  will  be  dur- 
ing the  currency  of  process  herein,  within  the  District 
of  Southern  California,  and  within  the  jurisdiction  of 
this  Honorable  Court. 

EIGHTH :  That  libelant  is  a  seaman,  within  the 
designation  of  persons  permitted  to  sue  herein  without 
furnishing  Bond  for  or  prepayment  of  or  making  de- 
posit to  secure  fees  and  costs  for  the  purpose  of  enter- 
ing in  and  prosecuting  suits  conformable  to  the  provi- 
sions of  Title  28,  Sec.  837,  U.  S.  C.  A. 
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NINTH :  That  all  and  singular  the  premises  are 
true,  and  within  the  Admiralty  and  maritime  jurisdic- 
tion of  this  Honorable  Court.  In  verification  whereof, 
if  denied,  the  libelant  craves  leave  to  refer  to  the  depo- 
sitions and  other  proofs  to  be  by  him  exhibited  in  this 
cause. 

FOR  A  SECOND,  SEPARATE  AND  DISTINCT 
CAUSE  OF  ACTION  AND  LIBEL  IN  REM 
AND  IN  PERSONAM,  LIBELANT  ALLEGES 
AS  FOLLOWS : 

FIRST:  Libelant  refers  to,  incorporates  herein  and 
makes  a  part  hereof,  as  if  fully  set  forth  herein,  para- 
graphs First,  Second,  Third,  Fourth,  Seventh,  Eighth 
and  Ninth  of  the  First  Cause  of  Action  in  this  Second 
Amended  Libel. 

SECOND:  That  while  this  libelant  has  been  con- 
fined and  unable  to  work,  as  the  result  of  the  injuries 
as  aforesaid,  the  said  "Betsy  Ross"  engaged  in  fishing 
during  the  proposed  Tuna  and  [5]  Sardine  seasons  for 
which  libelant  was  employed,  and  during  the  said  sea- 
sons, the  vessel  took  and  caught  a  great  quantity  of 
Tuna  and  Sardines,  which  libelant  is  informed  and  be- 
lieves and  alleges,  that  his  one-seventeenth  lay  or  share 
of  said  catch  being  worth  the  sum  of  Six  Thousand 
($6,000.00)  Dollars  and  upwards,  which  the  Master 
and  owners  of  the  said  vessel  have  hitherto  refused  and 
still  refuse  to  pay,  to  the  great  damage  of  the  libelant. 
That  the  full  amount  of  said  lay  or  share  was  due  and 
payable  not  later  than  the  15th  day  of  March,  1943;  and 
libelant  is  entitled  to  interest  thereon  at  7%  per  annum 
from  its  due  date  until  paid. 


Diesel  Scrczv  "Betsy  Ross,"  etc.  7 

FOR  A  THIRD,  SEPARATE  AND  DISTINCT 
CAUSE  OF  ACTION  AND  LIBEL  IN  PER- 
SONAM, LIBELANT  ALLEGES  AS  FOL- 
LOWS: 

FIRST:  Libelant  refers  to,  incorporates  herein  and 
makes  a  part  hereof,  as  if  fully  set  forth  herein,  para- 
graphs First.  Second,  Third,  Fourth,  Fifth,  Seventh, 
Eighth  and  Ninth  of  the  First  cause  of  action  in  this 
Second  Amended  Libel. 

SECOND:  That  at  all  times  herein  mentioned 
Peter  Cekalovich,  Dominic  Mratinich  and  Frank  Mul- 
jat  were  and  are  the  owners  of  the  Diesel  .Screw  "Betsy 
Ross". 

THIRD :  That  the  said  accident,  as  set  forth  in 
paragraph  Third  of  libelant's  first  cause  of  action,  and 
made  a  part  hereof  by  reference,  was  cause,  without 
any  contributing  fault  or  neglect  on  the  part  of  libelant, 
and  as  a  proximate  result  of  the  combined  negligence 
of  the  Crescent  Warehouse  Company,  and  the  negli- 
gence of  Frank  Muljat,  part  owner  and  member  of  the 
crew  of  the  Diesel  Screw  "Betsy  Ross",  and  the  negli- 
gence of  the  said  vessel  in  the  following,  among  other 
particulars,  which  will  be  pointed  out  on  the  trial  of 
this  action: 

( 1 )  By  Frank  Muljat  negligently  and  carelessly  push- 
ing over  a  large  timber  approximately  16^  feet  in 
length,  which,  without  any  warning  to  libelant,  struck 
libelant  upon  the  head;  [6] 

(2)  By  the  negligent  failure  of  Frank  Muljat,  part 
owner  and  member  of  the  crew  of  the  Diesel  Screw 
"Betsy  Ross",  to  give  libelant  warning  of  the  falling 
timber ; 
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(3)  By  the  negligent  pushing  against  or  leaning 
against  a  timber,  which  was  standing  on  end  and  lean- 
ing against  the  side  of  the  aforesaid  warehouse,  by 
respondent  Frank  Muljat,  causing  said  timber  to  fall 
upon  the  head  of  libelant  herein. 

(4)  In  that  the  vessel,  its  master  and  owners  failed 
to  provide  libelant  with  a  safe  place  to  work. 

FOURTH:  That  by  reason  of  the  premises  herein 
and  the  accident  as  aforesaid,  libelant  sustained  severe 
bodily  injuries  to  his  head  and  entire  nervous  system; 
that  as  a  result  thereof  he  has  been  totally  disabled  and 
incapacitated  from  work  since  the  date  of  his  injuries; 
and  libelant  is  informed  and  believes  and  therefore  al- 
leges that  he  will  be  unable  to  return  to  his  work  as  a 
seaman  or  any  other  employment  for  an  indeterminate 
period  of  time. 

FIFTH :  That  libelant  is  informed  and  believes,  and 
therefore  alleges  that  the  injuries  so  sustained  are  per- 
manent in  their  character, 

SIXTH :  That  libelant  is  married  and  lives  with 
and  supports  his  wife;  and  up  until  the  accident  set 
forth  herein,  libelant  earned  approximately  $40.00  per 
week  in  cannery  work. 

SEVENTH :  That  by  reason  of  the  premises  herein, 
libelant  has  been  generally  damaged  in  the  sum  of  $15,- 
000.00. 

WHEREFORE:  Libelant  prays  that  process  in  due 
form  of  law  according  to  the  course  of  this  Honorable 
Court  in  cases  of  Admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  Diesel  Screw  "Betsy  Ross", 
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her  tackc/,  apparel,  furniture;  and  that  Peter  Cekalo- 
vich,  master  of  said  vessel,  and  all  persons  having  any 
right,  title  or  interest  in  said  vessel,  her  tackel,  apparel 
or  furniture,  may  be  cited  to  appear  and  answer  all  [7] 
matters  aforesaid,  and  that  this  Honorable  Court  may  be 
pleased  to  decree  the  payment  of  wages,  maintenance 
and  cure,  and  damages  aforesaid,  with  costs,  and  that 
the  said  vessel  may  be  condemned  and  sold  to  pay  the 
same,  and  that  libelant  may  have  such  other  relief  in  the 
premises,  as  in  law  and  justice  he  may  be  entitled  to 
receive. 

DAVID  A.  FALL, 
David  A.  Fall 
Proctor  of  Libelant, 

388  W.  7th  Street,  San  Pedro,  California, 
Phone  Harbor  28 IL 


[Verified.] 


[Endorsed] :     Filed  May  7,  1943.     [8] 
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In  the  United  States  District  Court,  Southern  District 
of  California,  Central  Division 

IN  ADMIRALTY 
No.  O'C  2693 

STEVE  RULJANOVICH, 

Libelant, 

vs. 

DIESEL  SCREW  "BETSY  ROSS",  etc.,  et  al., 

Respondents, 

PETER  CEKALOVICH,  DOMINIC  MRATINICH 
and  FRANK  MULJAT, 

Claimants. 

CLAIM 

To  the  Honorable  Judges  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia : 

The  claim  of  Peter  Cekalovich,  Dominic  Mratinich 
and  Frank  Muljat  to  the  Diesel  Screw  "Betsy  Ross", 
her  tackle,  apparel,  engines  and  furniture,  now  in  the 
custody  of  the  United  States  Marshal  for  the  South- 
ern District  of  California,  at  the  suit  of  the  libellant 
above  named,  alleges : 

That  said  Peter  Cekalovich,  Dominic  Mratinich  and 
Frank  Muljat  are  the  true  and  bona  fide  owners  of  the 
said  Diesel  Screw  "Betsy  Ross",  her  tackle,  apparel, 
engines  and  furniture  and  that  no  other  persons  are  the 
owners  thereof  and  the  said  Peter  Cekalovich,  Dominic 
Mratinich  and  Frank  Muljat  claim  the  same. 
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Wherefore,  these  claimants  pray  that  this  Honorable 
Court  [9]  will  be  pleased  to  decree  a  restitution  of  the 
said  Diesel  Screw  "Betsy  Ross",  her  tackle,  apparel,  en- 
gines and  furniture  to  these  claimants  and  otherwise 
right  and  justice  to  administer  in  the  premises. 

PETER  CEKALOVICH 
Peter  Cekalovich 

DOMINIC  MRATINICH 
Dominic  Mratinich 

FRANK  MULJAT 
Frank  Muljat 

HENRY  E.  KAPPLER 
Henry  E.  Kappler 

Proctor  for  Claimants. 


[Verified.] 


[Endorsed]:     Filed  Mar  25.  1943.   [10] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the  libellant 
and  the  Claimants  above  named,  by  and  through  their 
respective  proctors,  that  the  Diesel  Screw  "Betsy  Ross", 
her  tackle,  apparel,  engines  and  furniture  may  be  re- 
leased forthwith  from  the  custody  of  the  United  States 
Marshal  for  the  Southern  District  of  California  upon 
said  Claimants  giving  an  admiralty  stipulation  and  bond 
in  the  sum  of  $11,000.00,  in  the  usual  form,  with  an 
accredited  surety  company  as  surety  thereon. 

Dated:  Los  Angeles,  California,  this  25th  day  of 
March,  1943. 

DAVID  A.  FALL 

Proctor  for  Libellant 
HENRY  E.  KAPPLER 
Proctor  for  Claimants. 

[Endorsed]  :     Filed  Mar  25,  1943.  [11] 

[Title  of  District  Court  and  Cause.] 

ORDER 

Whereas,  a  libel  and  amended  libel  have  been  filed 
by  the  above  named  libellant  against  the  Diesel  Screw 
"Betsy  Ross",  her  tackle,  apparel,  engines  and  furni- 
ture, et  al.,  for  the  reasons  and  causes  in  said  libel 
and  amended  libel  mentioned;  and 

Whereas,  a  bond  stipulating  payment  of  costs  in  the 
sum  of  $250.00  has  been  executed  by  the  Fireman's 
Fund  Indemnity  Company,  a  corporation,  as  surety ;  and 
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Whereas,  said  bond  has  been  filed  with  the  above 
entitled  court;  and 

Whereas,  a  bond  in  the  sum  of  $11,000.00,  has  been 
executed  by  the  Fireman's  Fund  Indemnity  Company,  a 
corporation,  as  surety,  and  Peter  Cekalovich,  Dominic 
Mratinich  and  Frank  Muljat  as  principals;  and  [12] 

Whereas,  said  bond  has  been  filed  with  the  above 
entitled  court,  and  the  said  bond  being  conditioned  that 
in  the  event  of  failure  of  the  principals  Peter  Cekalo- 
vich, Dominic  Mratinich  and  Frank  Muljat  to  abide  by 
all  orders  of  this  Court  made  or  to  be  made  herein,  then 
said  surety  will  pay  the  amount  ordered  by  the  final 
decree,  not  exceeding  the  penal  sum  of  $11,000.00;  and 

Whereas,  said  bonds  have  been  and  each  of  them  is 
hereby  approved  by  the  court; 

It  Is  Hereby  Ordered  that  the  Diesel  Screw  "Betsy 
Ross"  her  tackle,  apparel,  engines  and  furniture,  be 
forthwith  released  to  the  claimants  Peter  Cekalovich, 
Dominic  Mratinich  and  Frank  Muljat. 

Done  in  open  court  this  25  day  of  March,  1943. 

J.  F.  T.  O'CONNOR 
United  States  District  Judge. 


[Endorsed] :     Filed  Mar  25,  1943.  [13] 
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In  the  United  States  District  Court,  Southern  District 
of  California,  Central  Division 

IN  ADMIRALTY 
No.  O'C  2693 

STEVE  RULJANOVICH, 

Libellant, 
vs. 

DIESEL  SCREW  "BETSY  ROSS",  her  tacke/,  ap- 
parel, engines  and  furniture,  et  al., 

Respondents. 

EXCEPTIONS  TO   SECOND  AMENDED  LIBEL 

Come  now  the  respondents  Peter  Cekalovich,  Dominic 
Mratinich  and  Frank  Muljat  and  except  to  the  second 
amended  libel,  as  follows : 

I. 

The  above  entitled  Court  has  no  jurisdiction  as  to  the 
first  cause  of  action  set  forth  in  said  second  amended 
libel. 

II. 

The  above  entitled  Court  has  no  jurisdiction  as  to 
the  second  cause  of  action  set  forth  in  said  second 
amended  libel. 

IIL 

The  above  entitled  Court  has  no  jurisdiction  as  to  the 
third  cause  of  action  in  that  it  appears  that  the  injuries, 
if  any,  sustained  by  the  libellant  occurred  in  a  ware- 
house, not  alleged  to  have  been  owned  or  operated  by 
the  respondents  or  any  them,  and  [14]  which  said 
warehouse  was  and  is  located  on  Terminal  Island  at  the 
Port  of  Los  Angeles,  and  was  not  in  anywise  connected 
with  the  fishing  vessel  "Betsy  Ross". 
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IV. 

Respondents  except  to  the  distinctness,  fullness  and 
sufficiency  of  the  Third  Article  of  the  third  cause  of 
action  upon  the  ground  that  it  cannot  be  ascertained 
therefrom  how  or  in  what  respect  the  respondent  Frank 
Muljat  was  negligent  or  careless  in  pushing  over  a  large 
timber. 

V. 

Respondents  except  to  the  distinctness,  fullness  and 
sufficiency  of  said  Third  Article  in  said  third  cause  of 
action  upon  the  ground  that  it  cannot  be  ascertained 
therefrom  whether  the  respondent  Frank  IVIuljat  is  al- 
leged to  have  pushed  against  said  timber  or  whether  he 
is  alleged  to  have  leaned  against  said  timber. 

VI. 

Respondents  except  to  the  distinctness,  fullness  and 
sufficiency  of  said  Third  Article  in  said  third  cause  of 
action  upon  the  ground  that  it  cannot  be  ascertained 
therefrom  how  or  in  what  respect  the  respondents  failed 
to  provide  the  libellant  with  a  safe  place  in  which  to 
work  and  said  uncertainty  arises  by  reason  of  the  fact 
that  there  is  no  allegation  that  the  injuries  occurred 
aboard  the  fishing  vessel  "Betsy  Ross". 

Wherefore,  respondents  pray  that  the  exceptions,  or 
such  thereof  as  the  Court  decides  are  properly  taken,  be 
sustained  and  that  the  libellant  be  compelled  to  amend 
his  libel,  or  in  lieu  thereof  and  in  the  event  of  a  refusal 
or  failure  to  amend,  that  the  said  second  amended  libel 
be  dismissed. 

HENRY  E.  KAPPLER 
Henry  E.  Kappler 

Proctor  for  Respondents. 

639  South  Spring  St., 

Los  Angeles,  California.  [IS] 
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MEMORANDUM  OF  POINTS  AND 
AUTHORITIES 

I. 

The  rules  of  pleading  in  admiralty  causes  provide  that 
the  cause  of  action  should  be  plainly  and  explicitly  set 
forth. 

Benedict,  6th  Edition,  Second  Volume,  pg.  67. 

All  that  is  set  forth  in  connection  with  the  articles 
contained  in  the  third  cause  of  action  is  that  the  re- 
spondent Muljat  negligently  pushed  or  leaned  against  a 
timber.  Respondents  are  entitled  to  a  more  detailed 
and  complete  statement  with  reference  to  the  alleged 
conduct  of  the  respondent  Muljat.  Particularly  is  this 
true  where  it  is  alleged  as  a  separate  ground  of  com- 
plaint that  the  respondents  failed  to  provide  the  libellant 
with  a  safe  place  in  which  to  work. 

II. 

The  above  entitled  Court  has  no  jurisdiction  of  the 
causes  of  action  set  forth  in  the  second  amended  libel. 

See 

Alaska    Packers    Asso.    v.    Industrial    Accident 
Commission,  72  L.  Ed.  400. 

It  appears  from  the  face  of  the  second  amended  libel 
that  the  libellant  was  injured  while  in  a  warehouse 
located  upon  Terminal  Island.  He  was  injured  while 
doing  something  which  could  have  been  done  by  a  per- 
son other  than  a  seaman  or  fisherman  and  under  the 
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aforementioned  authority  his  sole  remedy  would  be  by 
a  proceeding  before  the  Industrial  Accident  Commission 
of  the  State  of  California. 

In  the  case  of  Alaska  Packers  Asso.  v.  I.  A.  C, 
supra,  it  was  held  that  a  fisherman-seaman  who  was  in- 
jured on  land  was  entitled  to  the  benefits  of  the  compen- 
sation laws  of  the  State  of  California.  The  Labor  Code 
provides  that  where  liability  for  the  payment  of  com- 
pensation exists,  the  remedy  provided  by  the  Labor 
Code  shall  be  the  exclusive  remedy  against  the  em- 
ployer. [16] 

The  second  amended  libel  sets  forth  that  the  respond- 
ents were  at  all  times  the  employers  of  the  libellant. 

It  is  respectfully  submitted  that  the  second  amended 
libel  should  be  dismissed. 

HENRY  E.  KAPPLER, 
Henry  E.  Kappler 

Proctor  for  Respondents. 

[Affidavit  of  Service  by  Mail.] 
[Endorsed]  :     Filed  Jun  4,  1943.  [17] 
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At  a  stated  term,  to-wit:  The  February  Term,  A.  D. 
1943,  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Central  Division  of  the 
Southern  District  of  CaHfornia,  held  at  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles  on  Monday  the  14th 
day  of  June  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  forty-three. 

Present : 

The  Honorable  J.  F.  T.  O'Connor,  District  Judge. 

Steve  Ruljanovich, 

Libelant, 
vs.  No.  2693-0'C  Adm. 

Diesel  Screw  "Betsy  Ross",  etc., 

Respondent 

This  cause  coming  on  for  hearing  on  exceptions  of 
respondents  to  the  second  amended  libel,  pursuant  to  no- 
tice filed  June  4.  1943;  Henry  E.  Kappler,  Esq.,  appear- 
ing as  counsel  for  the  respondents:  Attorney  Kappler 
makes  a  statement;  the  Court  makes  a  statement,  and 
holds  it  has  jurisdiction  and  that  respondent  is  entitled 
to  a  more  definite  statement  as  to  what  the  alleged  negli- 
gence consists  of,  and  orders  this  cause  continued  for  the 
Term  for  setting  for  trial. 

34/62.  [18] 
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[Title  of  District  Court  and  Cause.] 

THIRD  AMENDED  LIBEL  IN  REM  AND  IN 
PERSONAM 

To  the  Honorable  Judges  of  the  District  Court  of  the 
United  States,  Southern  District  of  California, 
Central  Division, 

IN  ADMIRALTY. 

The  Third  Amended  Libel  of  Steve  Ruljanovich,  late 
a  fisherman  on  board  the  Diesel  Screw  "Betsy  Ross", 
whereof  Peter  Cekalovich,  now  is  and  has  been  at  all 
times  herein  mentioned,  Master,  against  the  said  ship, 
her  tackd,  apparel,  engines,  furniture,  etc.,  and  Peter 
Cekalovich,  Master  of  said  vessel,  and  Peter  Cekalovich, 
Dominic  Mratinich  and  Frank  Muljat,  her  owners,  in  a 
cause  of  contract,  damage,  wages,  maintenance  and  cure, 
civil  and  maritime,  alleges  as  follows: 

FIRST:  That  on  or  about  the  3rd  day  of  May, 
1942,  the  [19]  said  Diesel  Screw  "Betsy  Ross",  then 
lying  in  the  Port  of  Los  Angeles,  destined  for  an  Eleven 
(11)  months'  Tuna  and  Sardine  Fishing  seasons,  the 
then  Master,  Peter  Cekalovich,  by  himself,  hired  this 
libelant  as  a  fisherman  seaman  for  the  said  seasons  on 
the  One-seventeenth  lay  or  share  of  what  should  be 
taken,  as  wages,  and  this  libellant  then  accepted  and 
entered  into  his  duties  as  a  member  of  the  crew  of  the 
said  "Betsy  Ross". 

SECOND:  That  on  or  about  the  3rd  day  of  May, 
1942,  this  libellant  entered  into  the  duties  as  a  member 
of  the  crew  of  the  said  ship. 

THIRD :  That  on  the  4th  day  of  May,  1942,  while 
this  libellant  was  engaged  in  the  service  of  said  ship, 
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and  while  doing  his  dut}^  and  obeying  the  commands  of 
the  Master  of  the  "Betsy  Ross",  Hbellant  was  struck 
on  the  head  by  a  heavy  timber,  while  at  a  warehouse 
located  at  Terminal  Island,  at  the  Port  of  Los  Angeles, 
for  the  purpose  of  bringing  the  ship's  net  from  the  said 
warehouse  to  the  "Betsy  Ross";  that  by  reason  of  being 
struck  upon  the  head,  as  aforesaid,  Hbellant  sustained 
severe  cerebral  concussion,  scalp  laceration,  contusions 
about  his  head  and  a  possible  skull  fracture.  That  in 
addition  thereto,  Hbellant  sustained  damage  to  a  denture 
in  his  mouth. 

FOURTH:  That  as  the  result  of  said  injuries,  as 
aforesaid,  Hbellant  was  confined  to  a  hospital  for  a 
period  of  one  week,  and  ever  since  the  4th  day  of  May, 
1942,  Hbellant  has  been  totally  disabled  as  the  result 
thereof,  and  is  informed  and  believes,  and  therefore  al- 
leges that  he  will  be  disabled  for  a  long  and  indetermi- 
nate period  of  time. 

FIFTH:  That  as  a  result  of  the  injuries  as  afore- 
said, Hbellant  has  been  under  the  care  of  duly  licensed 
physicians  and  surgeons,  and  that  Hbellant  is  informed 
and  believes,  and  therefore  alleges  that  he  will  neces- 
sarily be  under  the  care  of  duly  licensed  physicians  and 
surgeons  for  an  indeterminate  period  of  [20]  time  as 
the  result  of  the  aforesaid  injuries.  That  Hbellant  is 
uninformed  as  to  the  reasonable  value  of  the  medical 
services  rendered  to  him  to  the  present  time,  for  which 
he  has  incurred  liability  in  the  treatment  of  the  afore- 
said injuries,  and  for  which  will  be  necessary  in  the 
future. 

SIXTH :  That  by  reason  of  the  injuries  as  afore- 
said Hbellant  claims  to  be  entitled  to  demand  and  have 
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the  said  ship  pay  his  reasonable  expenses  already  in- 
curred and  hereafter  to  be  incurred  in  and  about  his 
cure,  and  his  reasonable  support  since  his  said  injury 
and  until  he  has  reached  the  maximum  degree  of  recov- 
ery, or  until  he  is  able  to  return  to  his  work,  which  said 
support  is  of  the  reasonable  value  of  $3.00  per  day. 
That  the  reasonable  amount  accrued  for  such  support 
to  this  date  is  One  Thousand  Ninety-Eight  ($1,098.00) 
Dollars. 

SEVENTH:  That  the  said  Diesel  Screw  "Betsy 
Ross"  is  an  American  vessel  and  now  is  and  will  he 
during  the  currency  of  process  herein,  within  the  Dis- 
trict of  Southern  California,  and  within  the  jurisdiction 
of  this  Honorable  Court. 

EIGHTH :  That  libellant  is  a  seaman,  within  the 
designation  of  persons  permitted  to  sue  herein  without 
furnishing  Bond  for  or  prepayment  of  or  making  de- 
posit to  secure  fees  and  costs  for  the  purpose  of  enter- 
ing in  and  prosecuting  suits  comformable  to  the  provi- 
sions of  Title  28.  Sec.  837.  U.  S.  C.  A. 

NINTH :  That  all  and  singular  the  premises  are 
true,  and  within  the  Admiralty  and  maritime  jurisdic- 
tion of  this  Honorable  Court.  In  verification  whereof, 
if  denied,  the  libellant  craves  leave  to  refer  to  the  depo- 
sitions and  other  proofs  to  be  by  him  exhibited  in  this 
cause. 

FOR  A  SECOND,  SEPARATE  AND  DISTINCT 
CAUSE  OF  ACTION  AND  LIBEL  IN  REM 
AND     IN     PERSONAM,     LIBELLANT     AL- 
LEGES AS  FOLLOWS: 
FIRST :     Libellant  refers  to,  incorporates  herein  and 

makes  a  part  hereof,  as  if  fully  set  forth  herein,  para- 
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graphs  [21]  First,  Second,  Third,  Fourth,  Seventh, 
Eighth  and  Ninth  of  the  First  Cause  of  Action  in  this 
Third  Amended  Libel. 

SECOND:  That  while  this  libellant  has  been  con- 
fined and  unable  to  work,  as  the  result  of  the  injuries 
as  aforesaid,  the  said  "Betsy  Ross"  engaged  in  fishing 
during  the  proposed  Tuna  and  Sardines  seasons  for 
which  libellant  was  employed,  and  during  the  said  sea- 
sons, the  vessel  took  and  caught  a  great  quantity  of 
Tuna  and  Sardines,  which  libellant  is  informed  and  be- 
lieves and  alleges,  that  his  One-seventeenth  lay  or 
share  of  said  catch  being  worth  the  sum  of  Six  Thou- 
sand ($6,000.00)  Dollars  and  upwards,  which  the  Mas- 
ter and  owners  of  the  said  vessel  have  hitherto  refused 
and  still  refuse  to  pay,  to  the  great  damage  of  the  libel- 
lant. That  the  full  amount  of  said  lay  or  share  was 
due  and  payable  not  later  than  the  15th  day  of  March, 
1943;  and  libellant  is  entitled  to  interest  thereon  at  7% 
per  annum  from  its  due  date  until  paid. 

FOR  A  THIRD,  SEPARATE  AND  DISTINCT 
CAUSE  OF  ACTION  AND  LIBEL  IN  PER- 
SONAM, LIBELLANT  ALLEGES  AS  FOL- 
LOWS: 

FIRST:  Libellant  refers  to,  incorporates  herein, 
and  makes  a  part  hereof,  as  if  fully  set  forth  herein, 
paragraphs  First,  Second,  Third,  Fourth,  Fifth,  Sev- 
enth, Eighth  and  Ninth  of  the  First  Cause  of  action  in 
this  Third  Amended  Libel. 
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SECOND :  That  at  all  times  herein  mentioned  Peter 
Cekalovich,  Dominic  Mratinich  and  Frank  Muljat  were 
and  are  the  owners  of  the  Diesel  Screw  "Betsy  Ross". 

THIRD :  That  the  said  accident,  as  set  forth  in 
paragraph  Third  of  iibellant's  First  Cause  of  Action, 
and  made  a  part  hereof  by  reference,  was  caused,  with- 
out any  contributing  fault  or  neglect  on  the  part  of 
libellant,  and  as  a  proximate  result  of  the  combined 
negligence  of  the  Crescent  Warehouse  Company,  and 
the  negligence  of  Frank  Muljat,  part  owner  and  mem- 
ber of  the  crew  of  the  Diesel  Screw  "Betsy  Ross",  and 
the  negligence  of  the  said  vessel  in  the  [22]  following, 
among  other  particulars,  which  will  be  pointed  out  on 
the  trial  of  this  action: 

( 1 )  By  Frank  Muljat  negligently  and  carelessly  push- 
ing over  a  4  by  4  inch  timber  approximately  163^  feet 
in  length,  which  was  standing  on  one  of  it's  ends,  un- 
fastened and  leaning  against  the  interior  wall  of  the 
Warehouse  of  the  Crescent  Warehouse  Company,  where 
libellant  had  been  instructed  to  assist  in  moving  a  net 
to  the  "Betsy  Ross",  and  as  the  direct  and  proximate 
cause  of  defendant  Frank  Muljat  negligently  and  care- 
lessly pushing  over  the  aforesaid  timber,  without  any 
warning,  striking  libellant  upon  the  head; 

(2)  By  the  negligent  failure  of  Frank  Muljat,  part 
owner  and  member  of  the  crew  of  the  Diesel  Screw 
"Betsy  Ross",  to  give  libellant  warning  of  the  falling 
timber ; 
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(3)  By  the  negligent  pushing  against  or  leaning 
against  an  unfastened  timber,  which  was  standing  on 
end  and  leaning  against  the  side  of  the  aforesaid  ware- 
house, by  respondent  Frank  Muljat,  causing  said  timber 
to  fall  upon  the  head  of  libellant  herein,  while  libellant 
was  engaged  in  duties  in  the  service  of  the  "Betsy 
Ross". 

(4)  In  that  the  vessel,  its  Master  and  owners  failed 
to  provide  libellant  with  a  safe  place  to  work. 

FOURTH:  That  by  reason  of  the  premises  herein 
and  the  accident  as  aforesaid,  libellant  sustained  severe 
bodily  injuries  to  his  head  and  entire  nervous  system; 
that  as  a  result  thereof  he  has  been  totally  disabled  and 
incapacitated  from  work  since  the  date  of  his  injuries; 
and  libellant  is  informed  and  believes  and  therefore  al- 
leges that  he  will  be  unable  to  return  to  his  work  as  a 
seaman  or  any  other  employment  for  an  indeterminate 
period  of  time. 

FIFTH:  That  libellant  is  informed  and  believes, 
and  therefore  alleges  that  the  injuries  so  sustained  are 
permanent  in  their  character. 

SIXTH:  That  libellant  is  married  and  lives  with 
and  [23]  supports  his  wife;  and  up  until  the  accident 
set  forth  herein,  libellant  earned  approximately  Forty 
($40.00)  Dollars  per  week  in  cannery  work. 

SEVENTH:  That  by  reason  of  the  premises  here- 
in, libellant  has  been  generally  damaged  in  the  sum  of 
Fifteen  Thousand  ($15,000.00)  Dollars. 
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WHEREFORE:  Libellant  prays  that  process  in  due 
form  of  law  according  to  the  course  of  this  Honorable 
Court  in  cases  of  Admiralty  and  Maritime  jurisdiction, 
may  issue  against  the  said  Diesel  Screw  "Betsy  Ross", 
her  tackf/,  apparel,  furniture;  and  that  Peter  Cekalo- 
vich,  Master  of  said  vessel,  and  all  persons  having  any 
right,  title  or  interest  in  said  vessel,  her  tack^/,  apparel 
or  furniture,  may  be  cited  to  appear  and  answer  all  mat- 
ters aforesaid,  and  that  this  Honorable  Court  may  be 
pleased  to  decree  the  payment  of  wages,  maintenance 
and  cure,  and  damages  aforesaid,  with  costs,  and  that 
the  said  vessel  may  be  condemned  and  sold  to  pay  the 
same,  and  that  libellant  may  have  such  other  relief  in 
the  premises,  as  in  law  and  justice  he  may  be  entitled  to 
receive. 

DAVID  A.  FALL 
DAVID  A.  FALL 

Proctor  for  Libellant 

388  W.  7th  Street 
San  Pedro,  California 
Phone:    Harbor  2811   [24] 

[Verified.] 

[Endorsed] :     Filed  Jul  10,  1943.  [25] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  THIRD  AMENDED  LIBEL  IN 
REM  AND  IN  PERSONAM 

Come  now  the  respondents  and  answer  the  third 
amended  libel  on  file  herein  as  follows : 

I. 

Answering  the  allegations  contained  in  the  First  Ar- 
ticle in  the  first  cause  of  action,  respondents  admit  that 
on  or  about  the  3rd  day  of  May,  1942,  the  Diesel  Screw 
"Betsy  Ross'',  was  lying  in  the  Port  of  Los  Angeles  and 
respondents  admit  that  on  or  about  said  date  Peter 
Cekalovich  hired  the  libellant  as  a  seaman-fisherman  on 
a  1/1 7th  lay  or  share  of  whatever  fish  should  be  taken 
during  the  period  in  which  the  libellant  was  serving  the 
vessel  as  a  seaman-fisherman.  Respondents  admit  that 
on  or  about  the  said  3rd  day  of  May,  1942,  the  libellant 
entered  into  his  duties  as  a  member  of  the  crew  of  the 
said  "Betsy  Ross".  [26] 

Respondents  deny  each  and  every  other  and  remaining 
allegation  in  the  First  Article  except  as  has  been  here- 
tofore expressly  admitted. 

Further  answering  said  First  Article,  respondents  al- 
lege that  libellant  was  hired  as  a  seaman-fisherman  on  a 
contract  which  was  terminable  at  the  will  of  either 
party.  Respondents  deny  that  the  "Betsy  Ross''  was 
destined  for  an  eleven  months'  Tuna  and  Sardine  fish- 
ing season  and  in  that  respect  allege  that  the  Tuna  and 
Sardine  fishing  seasons  covered  a  period  of  approxi- 
mately nine  months. 
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II. 

Respondents  deny  each  and  every  allegation  contained 
in  the  Third  Article  in  the  first  cause  of  action. 

III. 

Respondents  have  no  information  or  belief  upon  the 
subject  sufficient  to  enable  them,  or  any  of  them,  to  an- 
swer the  allegations  contained  in  the  Fourth  Article  in 
said  first  cause  of  action,  and  placing  their  denial  upon 
said  ground,  deny  said  allegations  and  each  thereof. 

IV. 

Respondents  have  no  information  or  belief  upon  the 
subject  sufficient  to  enable  them,  or  any  of  them,  to 
answer  the  allegations  contained  in  the  Fifth  Article  in 
said  first  cause  of  action,  and  placing  their  denial  upon 
said  ground,  deny  said  allegations  and  each  thereof. 

V. 

Respondents  deny  each  and  every  allegation  contained 
in  the  Sixth  Article  in  said  first  cause  of  action  and  re- 
spondents deny  that  the  reasonable  amount  accrued  for 
support  to  the  date  of  the  filing  of  the  third  amended 
libel  was  or  is  the  sum  of  $1098  or  any  other  sum 
whatsoever  or  at  all.  [27] 

VI. 

Respondents  deny  each  and  every  allegation  contained 
in  the  Eighth  Article  in  said  first  cause  of  action. 

VII. 

Respondents  deny  each  and  every  allegation  contained 
in  the  Ninth  Article  in  said  first  cause  of  action. 
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Respondents  answer  the  Second,  Separate  and  Dis- 
tinct Cause  of  Action  in  said  third  amended  libel,  as 
follows : 

I. 

Answering-  the  First  Article  in  said  second  cause  of 
action,  respondents  incorporate  herein  by  reference 
thereto,  their  answer  to  the  first  cause  of  action  and  by 
such  reference  make  the  same  a  part  hereof  with  the 
same  force  and  effect  as  though  said  answer  were  set 
forth  herein  in  full. 

II. 

Respondents  deny  each  and  every  allegation  con- 
tained in  the  Second  Article  in  said  second  cause  of 
action  except  that  respondents  admit  they  have  refused 
and  still  refuse  to  pay  to  the  libellant  the  sum  of  $6,000 
or  any  other  sum,  and  in  this  respect  respondents  deny 
that  there  is  now  due  or  owing  or  unpaid  to  the  libel- 
lant the  sum  of  $6,000  or  any  other  sum  whatsoever 
or  at  all.  Respondents  deny  that  said  sum,  or  any 
other  sum,  was  due  or  payable  not  later  than  the  15th 
day  of  March,  1943,  or  at  any  other  time.  Respond- 
ents deny  that  the  libellant  is  entitled  to  a  1/1 7th  lay 
or  share,  or  any  other  percentage  of  the  lay  or  share 
of  the  catch  of  the  "Betsy  Ross". 

Respondents  answer  the  Third,  Separate  and  Dis- 
tinct Cause  of  action  in  said  third  amended  libel,  as 
follows:  [28] 

I. 

Answering  the  First  Article  in  said  third  cause  of 
action,    respondents    incorporate    herein    by    reference 
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thereto  their  answer  to  the  first  cause  of  action  and  by 
such  reference  make  the  same  a  part  hereof  with  the 
same  force  and  effect  as  though  said  answer  were  set 
forth  herein  in  full. 

II. 

Respondents  deny  each  and  every  allegation  contained 
in  the  Third  Article  and  in  each  and  every  subdivision 
thereof. 

III. 

Respondents  deny  each  and  every  allegation  contained 
in  the  Fourth  Article  in  said  third  cause  of  action. 

IV. 

Respondents  have  no  information  or  belief  upon  the 
subject  sufficient  to  enable  them,  or  any  of  them,  to  an- 
swer the  allegations  contained  in  the  Fifth  Article  in 
said  third  cause  of  action,  and  placing  their  denial  upon 
said  ground,  deny  said  allegations  and  each  thereof. 

V. 

Respondents  have  no  information  or  belief  upon  the 
subject  sufficient  to  enable  them,  or  any  of  them,  to  an- 
swer the  allegations  contained  in  the  Sixth  Article  in 
said  third  cause  of  action,  and  placing  their  denial  upon 
said  ground,  deny  said  allegations  and  each  thereof. 

VI. 

Answering  the  Seventh  Article,  respondents  deny 
that  libellant  has  been  damaged  in  the  sum  of  $15,000 
or  in  any  other  sum  whatsoever  or  at  all. 
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As  and  for  a  Separate  and  Special  Defense  to  the 
allegations  contained  in  the  third  cause  of  action,  re- 
spondents allege  that  the  libellant  negligently  and  care- 
lessly failed  and  neglected  to  perform  work  which  he 
was  doing  in  an  ordinarily  skillful  manner  and  [29] 
negligently  and  carelessly  failed  to  conduct  himself  in 
an  ordinarily  careful  and  prudent  manner  in  and  about 
the  management  of  his  person  and  that  any  injuries  or 
damage  sustained  by  the  libellant  were  a  proximate 
result  of  said  carelessness  and  negligence  on  his  part. 

Wherefore,  respondents  pray  that  this  Honorable 
Court  dismiss  the  third  amended  libel  and  that  these 
respondents  have  judgment  against  the  libellant  for 
their  costs  of  suit,  proctor's  fees  and  for  such  other  or 
further  relief  as  may  be  proper. 

HENRY  E.  KAPPLER 

Henry  E.  Kappler 

Proctor  for  Respondent.  [30] 

[Verified.] 

(Affidavit  of  Service  by  Mail) 

[Endorsed]:    Filed  Aug.   12,  1943.    [31] 
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At  a  stated  term,  to-wit :  The  September  Term,  A. 
D.  1943,  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division  of  the 
Southern  District  of  CaHfornia,  held  at  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles  on  Monday  the 
20th  day  of  December  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and   forty-three. 

Present:  The  Honorable  J.  F.  T.  O'Connor,  District 
Judge. 

Steve  Ruljanovich, 

Libelant, 

vs  No.  2693-0'C  Adm. 

"Betsy  Ross",  et  al., 

Respondents. 

This  cause  coming  before  the  Court  at  the  hour  of 
1:45  P.M.  for  further  proceedings;  David  A.  Fall, 
Esq.,  appearing  as  proctor  for  the  Libelant;  Henry  E. 
Kappler,  Esq.,  appearing  for  the  Respondents  and 
Claimants,  there  being  no  Court  Reporter  present: 

Attorney  Kappler  moves  the  Court  to  set  aside  the 
stipulation  and  order  heretofore  entered  into  that  judg- 
ment be  entered  in  favor  of  the  Libelant  for  $6,000.00; 
and  the  said  motion  having  been  granted  and  Attorney 
Fall  having  asked  permission  to  dismiss  Libelant's  third 
cause  of  action  in  the  libel,  and  counsel  for  the  respec- 
tive parties  having  argued  the  value  of  maintenance 
and  cure,  it  is  by  the  Court  ordered  that  the  motion  of 
the  Libelant  to  dismiss  the  third  cause  of  action  be  de- 
nied, and  that  judgment  be  entered  against  the  Libel- 
ant on  the  third  cause  of  action;  and  thereupon,  the 
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Court  allows  Libelant  the  sum  of  $5,050.46,  which 
would  have  been  his  part  of  the  "catch";  also  doctor's 
bills  and  medicines  of  $94.90  and  approximately  eleven 
months  for  maintenance  and  cure  at  $2.50  per  day, 
amounting-  to  $825.00,  or  in  all  the  sum  of  $5,970.36, 
with  stay  of  execution  allowed  on  judgment  for  20  days, 
and  counsel  for  the  Libelant  is  instructed  to  prepare 
decree  in  favor  of  the  Libelant  for  that  amount. 

37/210.  [32] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW. 

This  cause  having  come  on  regularly  to  be  heard  on 
the  pleadings  and  proofs,  and  having  been  argued  and 
submitted  by  the  advocates  for  the  respective  parties, 
the  court  finds  the  facts  as  follows: 

I. 

That  it  is  true  that  on  or  about  the  3rd  day  of  May, 
1942,  the  Diesel  screw  "Betsy  Ross",  then  lying  in  the 
Port  of  Los  Angeles,  destined  for  a  nine  months  Tuna 
and  Sardine  Fishing  seasons,  and  the  then  Master, 
Peter  Cekalovich,  by  himself,  hired  libelant  Steve  Rul- 
janovich as  a  fisherman  seaman  for  the  said  seasons  on 
the  one-seventeenth  lay  or  share  of  what  should  be 
taken,  as  wages,  and  this  libelant  Steve  Ruljanovich 
then  accepted  and  entered  into  his  duties  as  a  member 
of  the  crew  of  the  said  "Betsy  Ross". 
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II. 

That  it  is  true  that  on  the  4th  day  of  May,  1942, 
this  libelant  entered  into  the  duties  as  a  member  of  the 
crew  of  said  ship.   [33] 

III. 

That  it  is  true  that  on  the  4th  day  of  May,  1942, 
while  the  libelant  was  engaged  in  the  service  of  said 
ship,  and  while  doing  his  duty  and  obeying  the  com- 
mands of  the  Master  of  the  "Betsy  Ross",  libelant  was 
struck  on  the  head  by  a  heavy  timber,  while  at  a  ware- 
house located  at  Terminal  Island,  at  the  Port  of  Los 
Angeles,  for  the  purpose  of  bringing  the  ship's  net  from 
the  said  warehouse  to  the  "Betsy  Ross";  and  that  by 
reason  of  being  struck  upon  the  head,  as  aforesaid, 
libelant  sustained  a  cerebral  concussion,  scalp  laceration 
and  damage  to  a  denture  in  his  mouth. 

IV. 

That  it  is  true  that  as  a  result  of  said  injuries,  as 
aforesaid,  libelant  was  confined  to  a  hospital  for  a  period 

[J.F.T.  O'C  Judge] 
of  one  week  and  was  totally  disabled  from  the  4th  day  of 
May,  1942,  to  and  including  the  5th  day  of  April,  1943. 

V. 

That  as  a  result  of  the  injuries  as  aforesaid,  libelant 
was  under  the  care  of  duly  licensed  physicians  and  in- 
curred liability  in  the  reasonable  sum  of  $94.90  for  the 
services  of  said  physicians  and  surgeons  and  the  medi- 
cation prescribed  by  them  for  treatment  of  the  afore- 
said injuries.  The  sum  of  $21.40  was  incurred  for 
medication  and  the  sum  of  $73.50  for  physicians  and 
surgeons. 
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VI. 

That  it  is  true  that  by  reason  of  the  disabihty  from 
the  injuries  as  aforesaid,  libelant  is  entitled  to  demand 
and  have  the  said  ship  pay  his  reasonable  expenses  in- 
curred in  and  about  his  support,  from  May  11,  1942  to 
April  5,  1943,  inclusive,  which  said  sum  is  at  the  rate 
of  $2.50  per  day,  and  that  the  amount  due  libelant 
therefore  is  $825.00. 

VII. 

That  it  is  true  that  the  said  Diesel  Screw  ''Betsy 
Ross"  is  an  American  vessel  and  was  during  the  cur- 
rency of  process  herein,  within  the  District  of  Southern 
California,  and  within  the  jurisdiction  of  this  Honor- 
able Court.   [34] 

VIII. 

That  it  is  true  that  libelant  is  a  seaman,  within  the 
designation  of  persons  permitted  to  sue  herein  without 
furnishing  Bond  for  or  prepayment  of  or  making  de- 
posit to  secure  fees  and  costs  for  the  purpose  of  enter- 
ing in  and  prosecuting  suits  conformable  to  the  provi- 
sions of  Title  28,  Section  837,  U.S.C.A. 

IX. 

That  it  is  true  that  all  and  singular  the  premises 
are  true,  and  within  the  Admiralty  and  maritime  juris- 
diction of  this  Honorable  Court. 

X. 

That  it  is  true  while  this  libelant  was  so  confined 
and  unable  to  work  by  reason  of  the  injuries  sustained 
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as  aforesaid,  the  said  ship  engaged  in  fishing  from  on 
or  about  the  4th  day  of  May,  1942  to  on  or  about  the 
15th  day  of  February,  1943,  the  period  of  the  proposed 
Tuna  and  Sardine  fishing  seasons  for  which  Hbelant 
was  employed  and  during  the  said  seasons  the  said  ship 
took  and  caught  a  great  quantity  of  Tuna  and  Sardines, 
of  which  the  libelant's  one-seventeenth  lay  or  share  was 
worth  the  sum  of  $5,050.46.  which  the  master  and  own- 
ers of  the  said  ship  refused  to  pay  the  libelant. 

XI. 

[Not  Found     J.F.T.  O'Connor  Judge] 
That  the  allegations  of  the  paragraphs  referred  to 
in  paragraph  First  of  the  Third  Cause  of  Action  are 
true. 

XII. 

That  the  allegations  of  paragraph  Second  of  the 
Third  Cause  of  Action  are  true. 

XIII. 

That  it  is  true  that  the  accident,  as  set  forth  in 
paragraph  III  of  libelant's  First  Cause  of  Action  was 
without  any  contributing  fault  or  neglect  on  the  part 
of  the  libelant,  but  it  is  not  true  that  it  was  a  proxi- 
mate result  or  the  proximate  result  of  the  negligence 
of  Frank  Muljat,  part  owner  and  member  of  the  crew 
of  said  vessel.  That  the  allegations  of  subdivisions 
(1),  (2),  (3)  and  (4)  and  each  and  every  allegation 
contained  therein  of  paragraph  Third  of  libelant's  Third 

[J.F.T.  O'Connor  Judge] 
Cause  of  Action,  are  aei  untrue.   [35] 
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XIV. 
That  it  is  not  true  that  Hbellant  has  been  generally 
damaged  in  the  sum  of  Fifteen  Thousand  Dollars,  or 
any   part   thereof   by   reason   of    his   Third    Cause   of 
Action. 

XIV. 
That  it  is  not  true  that  libelant  negligently  and  care- 
lessly failed  and  neglected  to  perform  work  which  he 
was  doing  in  an  ordinarily  skillful  manner,  and  it  is 
not  true  that  libelant  negligently  and  carelessly  failed 
to  conduct  himself  in  an  ordinarily  careful  and  prudent 
manner  in  and  about  the  management  of  his  person, 
and  it  is  not  true  that  libelant  was  negligent  or  careless 
in  any  respect,  and  it  is  not  true  that  the  injuries  sus- 
tained by  him  were  the  proximate  result  of  any  care- 
lessness and  or  negligence  on  his  part.  That  each  and 
all  of  the  allegations  of  respondents'  Separate  and  Spe- 
cial Defense  are  not  true. 

From  the  foregoing,  the  court  concludes  that : 

I. 

The  libelant  is  entitled  to  a  judgment  against  re- 
spondents and  claimants  in  the  sum  of  Five  Thousand 
Fifty  and  46/100  ($5,050.46)  as  wages  for  the  Tuna 
and  Sardine  seasons  ending  on  the  15th  day  of  Febru- 
ary, 1943,  with  interest  thereon  from  February  15, 
1943,  at  the  rate  of  7%  per  annum,  and  for  the  addi- 
tional sum  of  $825.00,  as  maintenance  from  May  11, 
1942  to  April  5,  1943,  with  interest  therefrom  from 
April  6,  1943,  at  the  rate  of  Seven  (7%)  per  cent  per 
annum,  and  for  the  additional  sum  of  $94.90  for  medi- 
cal expenses. 
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II. 

That  libelant  is  not  entitled  to  recover  upon  his  Third 
Cause  of  Action  for  damages  for  the  injuries  sustained 
by  him. 

III. 

That  upon  motion  of  libelant  a  Final  Decree  shall 
be  entered  in  accordance  herewith  providing  therein 
that  the  decree  be  satisfied  or  an  appeal  be  taken  within 
ten  days  after  service  of  Notice  of  Entry  of  said  decree 
on  the  claimants  or  their  proctor,  or  the  [36]  stipula- 
tors for  costs  and  value  on  the  part  of  the  said  Diesel 
Screw  "Betsy  Ross",  shall  cause  the  engagements  of 
their  stipulations  to  be  performed,  or  show  cause  with- 
in four  days  after  said  ten  days,  or  on  the  first  day 
of  jurisdiction  thereafter,  why  execution  should  not 
issue  against  them,  their  goods,  chattels  and  lands,  to 
satisfy  the  decree. 

Dated:     December    23,    1943. 

J.  F.  T.  O'CONNOR 
United  States  District  Judge. 

Judgment  entered  Dec.  23,  1943.  Docketed  Dec.  23, 
1943.  CO  Book  22,  page  497.  Edmund  L.  Smith, 
Clerk.     By  Louis  J.  Somers,  Deputy. 

[Endorsed]  :    Filed  Dec.  23,   1943.   [37] 
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In  the  United  States  District  Court,  Southern  District 
of  California,  Central  Division. 

IN  ADMIRALTY 
No.  2693  OC 


STEVE  RULJANOVICH, 


Libelant, 


-vs- 

DIESEL  SCREW  "BETSY  ROSS,"  her  tackd,  ap- 
parel, engines  and  furniture,  and  PETER  CEKA- 
LOVICH,  Master  of  said  vessel,  and  PETER 
CEKALOVICH,  DOMINIC  MRATINICH  and 
FRANK  MULJAT,  her  owners, 

Respondents. 


FINAL  DECREE 

This  cause  having  come  on  regularly  to  be  heard  on 
the  pleadings  and  proofs,  and  having  been  argued  and 
submitted  by  the  advocates  for  the  respective  parties, 
and  due  deliberation  having  been  had,  it  is  now,  on 
motion  of  David  A.  Fall,  Proctor  for  libelant. 

Ordered,  Adjudged  and  Decreed,  that  the  libelant  re- 
cover of  and  from  the  respondents  herein  the  sum  of 
Five  Thousand  Fifty  and  46/100  ($5,050.46)  Dollars, 
with  interest  thereon  from  the  15th  day  of  February, 
1943  at  7%  per  annum,  amounting  to  $302.05;  for  a 
further  sum  of  Eight  Hundred  Twenty-five  ($825.00) 
Dollars,  with  interest  thereon  from  April  6,  1943,  at 
seven  (7%)  per  annum,  amounting  to  $36.81;  for  the 
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further  sum  of  $94.90,  and  costs  of  libelant  taxed  in 

the  sum  of  $166.08,  all  to  the  sum  of  $ , 

with  interest  thereon  at  the  rate  of  seven  (7%)  per 
cent,  per  annum  until  paid,  and  it  is  further 

[J.F.T.  O'Connor  Judge] 
Ordered,    Adjudged    and    Decreed    that    respondents 
have  judgment  against  libelant  upon  his  Third  Cause  of 
Action,  and  it  is  [38] 

Ordered,  Adjudged  and  Decreed,  that  unless  this  de- 
cree be  satisfied  or  an  appeal  taken  therefrom  within 
[J.F.T.  O'C] 

t«ft  twenty  days  after  service  of  Notice  of  Entry  of  this 
decree  on  the  claimants  or  their  proctor,  the  stipulators 
for  costs  and  value  on  the  part  of  the  claimants  of  the 
said  Diesel  Screw  "Betsy  Ross"  cause  the  engagements 
of  their  stipulators  to  be  performed,  or  show  cause 
within  four  days  after  said  ten  days,  or  on  the  first 
day  of  jurisdiction  thereafter,  why  executions  should 
not  issue  against  them,  their  goods,  chattels  and  lands, 
to  satisfy  this  decree. 

Dated:    December  23,   1943. 

J.  F.  T.  O'CONNOR 
United  States  District  Judge. 

Approved  as  to  form  only  as  provided  in  Rule  44. 

HENRY  E.  KAPPLER 

Proctor  for  Claimants  and  Respondents. 

Judgment  entered  Dec.  23,  1943.  Docketed  Dec.  23, 
1943.  CO  Book  22,  page  502.  Edmund  L.  Smith. 
Clerk.    By  Louis  J.  Somers,  Deputy. 

[Endorsed]  :    Filed  Dec.  23,   1943.    [39] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  APPEAL 

To  the  Honorable  J.  F.  T.  O'Connor,  Judge  of  the 
United  States  District  Court,  Southern  District  of 
CaHfornia,  Central  Division: 

Respondents  and  claimants,  Diesel  Screw  "Betsy 
Ross",  Peter  Cekalovich,  Dominic  Mratinich  and 
Frank  Muljat,  and  each  of  them,  respectfully  pray  that 
they  and  each  of  them  may  be  permitted  to  take  an 
appeal  from  the  final  decree  entered  in  the  above  Court 
on  the  23rd  day  of  December,  1943,  in  favor  of  the 
libellant  and  against  the  respondents  and  claimants,  to 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  for  the  reasons  specified  in  the  Assign- 
ments of  Error  which  is  filed  herewith  and  your  peti- 
tioners desire  to  supersede  the  execution  of  said  final 
decree,  and  herewith  tender  a  bond  in  such  amount  as 
the  Court  may  require  [40]  for  such  purpose,  and 
pray  that  a  supersedeas  be  allowed  as  part  of  the  allow- 
ance of  said  appeal  and  the  amount  of  the  bond  fixed 
so  as  to  operate  as  a  supersedeas. 

Dated  at  Los  Angeles,  California,  this  20th  day  of 
January,   1944. 

Henry  E.  Kappler 

Henry  E.  Kappler 

Proctor  for  Respondents  and  Claimants. 

[Endorsed]:    Filed  Jan.  21,  1944.   [41] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL 

The  petition  of  respondents  and  claimants,  Diesel 
Screw  "Betsy  Ross",  Peter  Cekalovich,  Dominic  Mra- 
tinich  and  Frank  Muljat,  for  an  appeal  from  the  final 
decree  entered  in  the  above  entitled  cause  on  the  23rd 
day  of  December,  1943,  in  favor  of  the  libellant  and 
against  the  respondents  and  claimants,  is  hereby 
granted  and  the  appeal  is  allowed. 

It  Is  Further  Ordered  that  a  certified  transcript  of 
the  record  herein  be  forthwith  transmitted  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit; 
and 

It  Is  Further  Ordered  that  upon  petitioners  filing  a 
bond  in  the  sum  of  Seven  Thousand  Five  Hundred 
($7,500.00)  Dollars,  with  sufficient  surety  or  sureties 
and  conditioned  as  required  by  [42]  law,  the  same  shall 
operate  as  a  supersedeas  of  the  decree  made  and  en- 
tered in  the  above  cause,  and  shall  suspend  and  stay  all 
further  proceedings  in  this  court  until  the  determina- 
tion of  said  appeal  to  the  said  United  States  Circuit 
Court  of  Appeals. 

Dated  at  Los  Angeles,  California,  tnis  21st  day  of 
January,  1944. 

J.  F.  T.  O'Connor 
United  States  District  Judge. 

[Endorsed] :    Filed  Jan.  21,  1944.   [43] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

The  respondents  and  claimants,  Diesel  Screw  "Betsy 
Ross",  Peter  Cekalovich,  Dominic  Mratinich  and  Frank 
Muljat,  and  each  of  them,  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  decree  of  this  Court  entered  herein  on 
the  23rd  day  of  December,  1943,  in  favor  of  the  libel- 
lant  and  against  the  respondents  and  claimants. 

Dated:   January  20th,  1944. 

Henry  E.   Kappler 
Henry  E.   Kappler 
Proctors  for  Respondents  and  Claimants. 

[Endorsed]  :    Filed  Jan.  21,  1944.   [44] 
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NOTICE  OF  FILING  BOND  ON  APPEAL 

To  the  libellant  and  to  his  Proctor  David  A.  Fall, 
Esq.: 

You  and  Each  of  You  Will  Please  Take  Notice  that 
the  bond  on  the  appeal  herein  was  approved  by  the 
Honorable  J.  F.  T.  O'Connor,  and  was  filed  in  the 
office  of  the  Clerk  of  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California,  Cen- 
tral Division,  on  the  21st  day  of  January,  1944,  and 
said  bond  was  executed  and  given  by  the  Fireman's 
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Fund  Indemnity  Company,  a  corporation,  authorized  to 
execute  surety  bonds  pursuant  to  the  laws  of  the  State 
of  California  and  said  bond  is  by  reference  thereto  made 
a  part  hereof  and  a  copy  of  said  bond  is  attached  hereto 
and  marked  Exhibit  "A". 

Dated :   Los   Angeles,   California,   this  22nd  day  of 
January,   1944. 

HENRY  E.  KAPPLER 
Henry  E.  Kappler, 
Proctor  for  Respondents  and  Claimants.  [45] 


EXHIBIT  "A" 

In  the  United  States  District  Court  Southern  Dis- 
trict of  California  Central  Division 

Steve  Ruljanovich,  Libellant  vs.  Diesel  Screw  "Betsy 
Ross",  etc.,  Peter  Cekalovich,  etc.,  and  Peter  Cekalo- 
vich,  Dominic  Mratinich  and  Frank  Muljat,  her  owners, 
Respondents     In  Admiralty     No.  2693  O'C. 

BOND  ON  APPEAL 
(Supersedeas  and  for  Costs) 

Know  All  Men  By  These  Presents: 

Whereas,  respondents  and  claimants,  Diesel  Screw 
"Betsy  Ross",  Peter  Cekalovich,  Dominic  Mratinich 
and  Frank  Muljat  have,  and  each  thereof  has  appealed 
or  is  about  to  appeal  from  that  certain  final  decree 
heretofore  made  and  entered  in  the  above  entitled  cause 
on  the  23rd  day  of  December,  1943,  in  favor  of  the 
libellant  and  against  said  respondents  and  claimants; 
and 
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Whereas,  Firemen's  Fund  Indemnity  Company,  a  cor- 
poration, organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  CaHfornia  and  qualified  to  act 
as  a  surety  in  this  Court,  is  held  and  firmly  bound  unto 
the  libellant  herein  and  unto  whom  it  may  concern,  in 
the  sum  of  Seven  Thousand  Five  Hundred  Dollars 
($7,500.00),  for  the  payment  of  which  well  and  truly 
to  be  made  it  does  hereby  bind  itself,  its  successors  and 
assigns  firmly  by  these  [46]  presents  and  agrees  that 
in  case  of  default  or  contumacy  on  the  part  of  the  said 
appellants,  Diesel  Screw  "Betsy  Ross",  Peter  Cekalo- 
vich,  Dominic  Mratinich  or  Frank  Muljat,  execution 
may  issue  against  it,  its  goods,  chattels  and  lands ; 

Now,  Therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above  named  appellants  shall  prosecute 
their  appeal  with  effect  and  answer  all  damages  and 
costs  if  they  fail  to  make  their  plea  good,  then  this 
obligation  shall  be  void;  otherwise  the  same  shall  be 
and  remain  in  full  force  and  effect. 

Dated:  Los  Angeles,  California,  this  20th  day  of 
January,  1944. 

FIREMAN'S  FUND  INDEMNITY  COMPANY 

By  A.  I.  STODDARD 
A.  I.  Stoddard 

Attorney-in-Fact. 

Examined  and  recommended  for  approval  as  provided 
in  Rule  13. 

HENRY  E.  KAPPLER 
Henry  E.  Kappler 

Proctor  for  Appellants. 
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State  of  California 

County  of  Los  Angeles — ss. 

On  this  20th  day  of  January,  1944,  before  me,  M.  E. 

Beeth,  a  Notary  Public  in  and  for  said 

County,  State  aforesaid,  residing  therein,  duly  commis- 
sioned and  sworn,  personally  appeared  A.  I.  Stoddard, 
known  to  me  to  be  the  person  whose  name  is  subscribed 
to  the  within  instrument  as  the  attorney  in  fact  of 
Fireman's  Fund  Indemnity  Company  and  acknowledged 
to  me  that  he  subscribed  the  name  of  Fireman's  Fund 
Indenmity  Company  thereto  as  principal,  and  his  own 
as  attorney  in  fact. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal,  at  my  office  in  the  said 
County  of  Los  Angeles  the  day  and  year  in  this  certifi- 
cate first  above  written. 

[Seal]  M.  E.  BEETH, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
My  commission  expires  March  23,  1945. 

I  hereby  approve  the  foregoing  bond  this  21st  day 
of  January,  1944, 

J.  F.  T.  O'CONNOR 
United  States  District  Judge. 

Received  copy  of  the  within  Notice  of  Filing  Bond 
on  Appeal  this  25th  day  of  January,  1944. 

DAVID  A.  FALL 
Proctor  for  Libellant. 

[Endorsed:   Filed  Jan.  25,  1944.  [47] 
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[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 
(Supersedeas  and  for  Costs) 

Know  All  Men  By  These  Presents: 

Whereas,  respondents  and  claimants,  Diesel  Screw 
"Betsy  Ross",  Peter  Cekalovich,  Dominic  Mratinich 
and  Frank  Muljat  have,  and  each  thereof  has  appealed 
or  is  about  to  appeal  from  that  certain  final  decree  here- 
tofore made  and  entered  in  the  above  entitled  cause  on 
the  23rd  day  of  December,  1943,  in  favor  of  the  libel- 
lant  and  against  said  respondents  and  claimants;  and 

Whereas,  Fireman's  Fund  Indemnity  Company,  a 
corporation,  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  State  of  California  and  qualified 
to  act  as  a  surety  in  this  Court,  is  held  and  firmly 
bound  unto  the  libellant  herein  and  unto  whom  it  may 
concern,  in  the  sum  of  Seven  Thousand  Five  Hundred 
Dollars  ($7,500.00),  for  the  payment  of  which  well  and 
truly  to  be  made  it  does  hereby  bind  itself,  its  succes- 
sors and  assigns  firmly  by  these  presents  and  agrees 
that  in  case  of  default  or  contumacy  on  the  part  of 
the  said  appellants,  Diesel  Screw  "Betsy  Ross",  Peter 
Cekalovich,  Dominic  Mratinich  or  Frank  Muljat,  execu- 
tion may  issue  against  it,  its  goods,  chattels  and  lands; 

Now,  Therefore,  the  condition  of  this  obligation  is 
such  that  if  the  above  named  appellants  shall  prosecute 
their  appeal  with  [48]  efifect  and  answer  all  damages 
and  costs  if  they  fail  to  make  their  plea  good,  then 
this  obligation  shall  be  void;  otherwise  the  same  shall 
be  and  remain  in  full  force  and  efifect. 
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Dated:  Los  Angeles,  California,  this  20th  day  of 
January,  1944. 

FIREMAN'S  FUND  INDEMNITY  COMPANY 
[Seal]  By  A.  I.  Stoddard 

A.  I.  Stoddard 

Attorney-in-Fact. 

State  of  California 

Los  Angeles  County  of — ss. 

On  this  20th  day  of  January,  1944,  before  me,  M.  E. 
Beeth,  a  Notary  Public  in  and  for  said  County,  State 
aforesaid,  residing  therein,  duly  commissioned  and 
sworn,  personally  appeared  A.  I.  Stoddard  known  to  me 
to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument  as  the  attorney  in  fact  of  Fireman's 
Fund  Indemnity  Company  and  acknowledged  to  me 
that  he  subscribed  the  name  of  Fireman's  Fund  Indem- 
nity Company  thereto  as  principal,  and  his  own  as  at- 
torney in  fact. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and   affixed  my  official   seal,   at  my  office   in  the   said 

County  of  Los  Angeles  the  day  and  year 

in  this  certificate  first  above  written. 

[Seal]  M.  E.   BEETH, 

Notary  Public  in  and  for  the County  of  Los 

Angeles  State  of  CaHfornia. 
My  commission  expires  March  23,   1945. 

Examined  and  recommended  for  approval  as  provided 
in  Rule  13. 

Henry  E.  Kappler 
Henry  E.  Kappler 
Proctor  for  Appellants. 
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I  hereby  approve  the  foregoing  bond  this  21  day  of 
January,  1944. 

J.  F.  T.  O'CONNOR 
United  States  District  Judge 

The  premium  charged  for  this  bond  is  $150.00  Dol- 
lars per  annum. 

[Endorsed] :   Filed  Jan.  21,  1944.  [49] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENTS  OF  ERROR 

Now  come  the  respondents  and  claimants,  and  each 
thereof,  and  hereby  assign  the  following  errors  in  the 
above  entitled  proceedings: 

I. 

The  District  Court  erred  in  finding  that  the  subject 
matter  of  the  first  cause  of  action  set  forth  in  the  third 
amended  libel  was  within  the  Admiralty  jurisdiction  of 
the  United  States  District  Court,  for  the  reason  that 
the  exclusive  remedy  of  the  libellant  was  and  is  within 
the  exclusive  jurisdiction  of  the  Industrial  Accident 
Commission  of  the  State  of  California  or  the  United 
States  Employees'  Compensation  Commission. 

11. 

The  District  Court  erred  in  finding  that  the  sub- 
ject [50]  matter  of  the  second  cause  of  action  set  forth 
in  the  third  amended  libel  was  within  the  Admiralty 
jurisdiction  of  the  United  States  District  Court,  for 
the  reason  that  the  exclusive  remedy  of  the  libellant  was 
and  is  within  the  exclusive  jurisdiction  of  the  Industrial 
Accident  Commission  of  the  State  of  California  or  the 
United  States  Employees'  Compensation  Commission, 
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III. 

The  District  Court  erred  in  finding  that  the  libellant 
was  disabled  from  May  4th,  1942,  to  and  including  April 
5th,  1943. 

IV. 

The  District  Court  erred  in  concluding  that  the  libel- 
lant was  entitled  to  the  sum  of  $94.90,  or  any  other 
sum  in  excess  of  the  sum  of  $33.00,  as  or  for  medical 
care  or  attention  or  medicines. 

V. 

The  District  Court  erred  in  finding  that  the  reason- 
able expenses  incurred  by  the  libellant  for  his  support 
from  May  11,  1942,  to  April  5,  1943,  amounted  to  the 
sum  of  $2.50  per  day,  or  any  other  sum  per  day  in 
excess  of  the  sum  of  $1.25. 

VI. 

The  District  Court  erred  in  concluding  that  the  libel- 
lant was  entitled  to  recover  the  sum  of  $825.00  as  and 
for  maintenance. 

VII. 

The  District  Court  erred  in  finding  that  the  libellant 
was  entitled  to  recover  the  sum  of  $5,050.46,  for  a 
1/1 7th  lay  or  share  of  the  catch  for  both  the  Tuna  and 
Sardine  fishing  seasons,  when  the  evidence  was  undis- 
puted that  the  libellant  sustained  his  injuries  prior  to 
the  commencement  of  the  Tuna  season. 

VIII. 

The  District  Court  erred  in  finding  that  the  libellant 
was  entitled  to  a  l/17th  lay  or  share  of  the  fish  caught 
and  sold  during  the  Sardine  season.  [51] 

IX. 

The  District  Court  erred  in  refusing  to  find  that 
the  award  made  in  favor  of  the  libellant  in  the  pro- 
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ceedings  commenced  before  the  Industrial  Accident 
Commission  of  the  State  of  Cahfornia,  was  a  bar  to 
libellant's  first  and  second  causes  of  action  in  the  third 
amended  Hbel  in  the  United  States  District  Court. 

X. 

The  District  Court  erred  in  finding-  that  the  Hbellant 
was  entitled  to  any  maintenance  whatever  for  any  period 
of  time  whatever. 

XI. 

The  District  Court  erred  in  finding  that  the  libellant 
was  injured  while  in  the  service  of  the  ship. 

XII. 

The  District  Court  erred  in  finding  that  the  libellant 
is  a  seaman  within  the  designation  of  persons  permitted 
to  sue  without  furnishing  bond  for  or  prepayment  of 
or  making  deposit  to  secure  fees  and  costs  for  the  pur- 
pose of  entering  in  and  prosecuting  suits  conformable 
to  the  provisions  of  Title  28,  Section  837,  U.S.C.A. 

XIII. 

The  District  Court  erred  in  finding  that  all  and  sin- 
gular the  premises  are  true  and  within  the  Admiralty 
and  Maritime  jurisdiction  of  said  Court. 

XIV. 
The  District  Court  erred  in  finding  that  the  Diesel 
Screw   "Betsy   Ross"  engaged   in   fishing  from  on  or 
about  the  4th  day  of  May,  1942  to  on  or  about  the  15th 
day  of  February,  1943. 

XV. 

The  District  Court  erred  in  finding  that  on  or  about 
the  3rd  day  of  May,  1942,  the  Diesel  Screw  "Betsy 
Ross"  was  destined  for  a  nine  months  Tuna  and  Sardine 
fishing  seasons.  [52] 
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XVI. 

The  District  Court  erred  in  finding  that  the  libellant 
was  entitled  to  any  sum  whatsoever  upon  either  the  first 
or  second  causes  of  action  set  forth  in  the  third  amended 
libel. 

XVII. 

The  District  Court  erred  in  finding  that  the  libellant 
was  entitled  to  a  decree  against  the  respondents  and 
claimants,  or  any  of  them,  in  the  sum  of  $5,050.46,  or 
any  other  sum  whatsoever  or  at  all,  upon  the  second 
cause  of  action  set  forth  in  the  third  amended  libel. 

XVIII. 
The  District  Court  erred  in  finding  that  the  libellant 
was  entitled  to  recover  the  sum  of  $919.90,  or  any  other 
sum  whatsoever  or  at  all,  upon  the  first  cause  of  action 
set  forth  in  the  third  amended  libel. 

XIX. 
The  District  Court  erred  in  not  concluding  that  the 
libellant  was  not  entitled  to  recover  any  sum  whatso- 
ever or  at  all  from  the  respondents  and  claimants,  or 
any  of  them,  and  in  not  concluding  that  the  third 
amended  libel  should  be  dismissed  with  costs  in  favor 
of  the  respondents  and  claimants. 

Dated:  Los  Angeles,  California,  this  20th  day  of 
January,  1944. 

Henry  E.  Kappler 
Henry  E.  Kappler 
Proctor  for  Respondents  and  Claimants. 

[Endorsed:   Filed  Jan.  21,  1944.  [53] 
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PRAECIPE 
To  the  Clerk  of  the  above  entitled  Court: 

I  hereby  request  that  the  record  on  appeal  in  the 
above  entitled  cause  include  the  following: 

1.  Second  Amended  Libel  in  Rem  and  in  Personam. 

2.  Claim  of  Peter  Cekalovich,  Dominic  Mratinich 
and  Frank  Muljat. 

3.  Order  releasing  Diesel  Screw  "Betsy  Ross",  her 
iackel,  apparel,  engines  and  furniture  to  claimants. 

4.  Exceptions  to  Second  Amended  Libel  and  Memo- 
randum of  Points  and  Authorities  attached  thereto, 

5.  Minute  Order  of  June  14th,  1943,  ruling  on  Ex- 
ceptions to  Second  Amended  Libel. 

6.  Third  Amended  Libel, 

7.  Answer  to  Third  Amended  Libel.   [54] 

8.  Findings  of  Fact  and  Conclusions  of  Law. 

9.  Final  Decree. 

10.  Petition  for  Appeal. 

1 1 .  Assignment  of  Errors. 

12.  Order  Allowing  Appeal. 

13.  Supersedeas  and  Cost  Bond. 

14.  Notice  of  Appeal. 

15.  Citation  and  acknowledgment  of  service  of  copy 
of  citation,  petition  for  appeal,  notice  of  appeal  and  as- 
signment of  errors. 

16.  Notice  of  Filing  Bond  on  Appeal  and  Acknowl- 
edgment of  service  of  copy  thereof. 

17.  Testimony  of  Libellant  taken  in  Court  of: 

1.  Steve  Ruljanovich. 

2.  Dorrell  G.  Dickerson. 

3.  Dr.  Eddie  Monroe  Gordon. 
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4.  Milica  Ruljanovich. 

5.  Clark  B.  Watsworth. 

6.  Peter  Cekalovich. 

18.  Libellant's  Exhibits  Nos.   1,  2  and  3, 

19.  Testimony  of  Respondents  and  Claimants  taken 
in  Court  of : 

1.  Carl  R.  Bishop. 

2.  Winter  W.  Christian. 

3.  Deposition  of  Steve  Ruljanovich  (Read 
into  evidence  at  pages  160  to  201  inclusive,  Re- 
porter's Transcript  filed  herewith). 

4.  Nick  Karuza. 

20.  The  respondents'  Exhibits  A  and  E. 

21.  That  portion  of  Minute  order  of  December 
20th,  1943,  entering-  judgment  in  favor  of  libellant  on 
the  first  and  second  causes  of  action  and  in  favor  of 
respondents  and  claimants  on  the  third  cause  of  action 
of  the  Third  Amended  Libel.   [55] 

22.  All  written  stipulations  which  have  been  or  shall 
be  entered  into  by  and  between  proctors  for  the  respec- 
tive parties,  and  orders  of  the  United  States  District 
Court  based  thereon,  prior  to  the  completion  and  trans- 
mittal of  the  Record  on  Appeal  to  the  Clerk  of  the 
Circuit  Court  of  Appeal,  and  which  said  written  stipu- 
lations are  not  contained  in  the  Reporter's  Transcript. 

23.  This  Praecipe  and  Affidavit  of  Service  by  Mail. 

The  respondents  and  claimants  file  herewith  the  origi- 
nal and  one  copy  of  Reporter's  Transcript. 

Dated:  Los  Angeles,  California,  this  14th  day  of 
February,  1944. 

HENRY  E.  KAPPLER 
HENRY  E.  KAPPLER 
Proctor  for  Respondents  and  Claimants.   [56] 
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(AFFIDAVIT  OF  SERVICE  BY  MAIL— 
1013a,  C  C  P.) 
State  of  California, 
County  of  Los  Angeles — ss. 

Roy  Keown,  being  first  duly  sworn  says:  That  af- 
fiant is  a  citizen  of  the  United  States  and  a  resident  of 
the  County  of  Los  Angeles;  that  affiant  is  over  the 
age  of  eighteen  years  and  is  not  a  party  to  the  within 
and  above  entitled  action ;  that  affiant's  business  address 
is:  424  So.  Broadway,  Los  Angeles,  California;  that 
on  the  14th  day  of  February,  1944,  affiant  served  the 
within  Praecipe  on  the  Libellant  in  said  action,  by  plac- 
ing a  true  copy  thereof  in  an  envelope  addressed  to  the 
proctor  of  record  for  said  libellant  at  the  office  address 
of  said  proctor,  as  follows:  "David  A.  Fall,  Esq.,  388 
West  7th  Street,  San  Pedro,  California" ;  and  by  then 
sealing  said  envelope  and  depositing  the  same,  with  post- 
age thereon  fully  prepaid,  in  the  United  States  Post 
Office  at  Los  Angeles,  California,  where  is  located  the 
office  of  the  proctor  for  the  person  by  and  for  whom 
said  service  was  made. 

That  there  is  delivery  service  by  United  States  mail 
at  the  place  so  addressed  and  there  is  a  regular  com- 
munication by  mail  between  the  place  of  mailing  and 
the  place  so  addressed. 

Roy  Keown 

Subscribed  and  sworn  to  before  me  this  14th  day  of 
February,  1944. 

[Seal]  Enes  Sarvello 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :   Filed  Feb.  14,  1944.     [57] 
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POINTS  UPON  WHICH  APPELLEE  INTENDS 
TO  RELY  UPON  THE  APPEAL 

Now  comes  the  libellant,  and  hereby  assigns  the  fol- 
lowing errors  in  the  above  entitled  proceedings. 

I. 

The  District  Court  erred  in  finding  that  it  is  not  true 
that  the  injury  sustained  by  Steve  Ruljanovich  was  a 
proximate  result  of  or  the  proximate  result  of  the  neg- 
ligence of  Frank  Muljat,  part  owner  and  member  of 
the  crew  of  the  Diesel  Screw  "Betsy  Ross." 

IL 

The  District  Court  erred  in  finding  that  it  was  not 
true  that  Frank  Muljat  negligently  and  carelessly  pushed 
over  a  4  by  4  inch  timber  approximately  16^^  feet  in 
length,  which  was  standing  on  one  of  its  ends,  un- 
fastened and  leaning  against  the  interior  wall  of  the 
Warehouse  of  the  Crescent  Warehouse  Company,  where 
libellant  had  been  instructed  to  assist  in  moving  a  net 
to  the  "Betsy  Ross",  and  as  the  direct  and  proximate 
result  of  Respondent  Frank  Muljat  negligently  and 
carelessly  pushing  over  the  aforesaid  timber,  without 
any  warning,  striking  the  libellant  on  the  head.     [58] 

III 

The  District  Court  erred  in  finding  "That  the  allega- 
tions of  subdivisions  (1),  (2),  (3)  and  (4),  and  each 
and  every  allegation  contained  therein  of  paragraph 
Third  of  libellant's  Third  Cause  of  Action  are  un- 
true." 

IV. 

That  the  District  Court  erred  in  finding  "That  it  is 
not  true  that  libellant  has  been  generally  damaged  in 
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the  sum  of  Fifteen  Thousand  Dollars,  or  any  part  there- 
of by  reason  of  his  Third  Cause  of  Action." 

V. 
That   the   District   Court   erred   in  not   finding  that 
libellant  was  generally  damaged  in  the  sum  of  Fifteen 
Thousand    ($15,000.00)    Dollars  or  a  substantial  part 
thereof. 

VI. 
That  the  District  Court  erred  in  not  finding  that  the 
allegations  contained  in  subdivisions  (1),  (2)  and  (3) 
of  paragraph  Third  of  libellant's  Third  Cause  of  Ac- 
tion are  true. 

VII. 
That  the  District  Court  erred  in  finding  "That  it  is 
not  true  that  libellant  has  been  generally  damaged  in 
the  sum  of  Fifteen  Thousand  ($15,000.00)  Dollars,  or 
any  part  thereof  by  reason  of  his  Third  Cause  of  Ac- 
tion. 

VIII. 
That  the  District  Court  erred  in  concluding  "That 
libellant  is  not  entitled  to  recover  upon  his  Third  Cause 
of  Action  for  damages   for  the  injuries  sustained  by 
him." 

IX. 
That  the  District  Court  erred  in  not  concluding  that 
libellant  sustained  general  damages  in  the  sum  of  Fif- 
teen Thousand    ($15,000.00)    Dollars  or  a  substantial 
part  thereof. 

DAVID  A.  FALL 
Proctor  for  Libellant. 

Dated:    San  Pedro,  California,  this  2nd  day  of  Feb- 
ruary, 1944.    [59] 
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State  of  California, 

County  of  Los  Angeles, — ss. 

Marion  M.  Fall  being  first  duly  sworn,  says :  That 
affiant  is  a  citizen  of  the  United  States  and  a  resident 
of  the  county  of  Los  Angeles;  that  affiant  is  over  the 
age  of  eighteen  years  and  is  not  a  party  to  the  within 
above  entitled  action;  that  affiant's  business  address  is 
388  W.  7th  St.  San  Pedro,  California,  that  on  the  2nd 
day  of  February,  1944,  afliant  served  the  within  Points 
Upon  Which  Appellee  Intends  to  Rely  Upon  Appeal  on 
the  Respondent  in  said  action,  by  placing  a  true  copy 
thereof  in  an  envelope  addressed  to  the  attorney  of 
record  for  said  Respondent  at  the  office  address  of  said 
attorney,  as  follows:  "Henry  E.  Kappler,  Attorney  at 
Law,  639  South  Spring  Street,  Los  Angeles,  14,  Cali- 
fornia" ;  and  by  then  sealing  said  envelope  and  deposit- 
ing the  same,  with  postage  thereon  duly  prepaid,  in  the 
United  States  Post  Office  at  San  Pedro,  City  of  Los 
Angeles,  California,  where  is  located  the  office  of  the 
attorney  for  the  person  by  and  for  whom  said  service 
was  made. 

That  there  is  delivery  service  by  United  States  mail 
at  the  place  so  addressed  or/and  there  is  a  regular 
communication  by  mail  between  the  place  of  mailing 
and  the  place  so  addressed. 

MARION  M.  FALL 

Subscribed  and  sworn  to  before  me  this  2nd  day  of 
February,  1944. 

(Seal)  DAVID  A.  FALL 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California 

[Endorsed] :    Filed  Feb.  3  - 1944.    [60] 
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STIPULATION  RE  EXHIBITS  AND 
REPORTER'S  TRANSCRIPT 

It  Is  Hereby  Stipulated  that  the  original  exhibits  in 
the  above  entitled  cause  and  the  original  Reporter's 
Transcript  need  not  be  reproduced  or  otherwise  incor- 
porated in  the  record  on  appeal  to  be  transmitted  to 
the  Clerk  of  the  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  by  the  Clerk  of  the  United  States  Dis- 
trict Court  and  that  the  originals  of  said  exhibits  and 
the  original  Reporter's  Transcript  may  be  transmitted 
to  the  Clerk  of  the  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  to  be  there  considered  as  part  of  the 
record  on  appeal  required  to  be  sent  from  the  United 
States  District  Court  to  the  Circuit  Court  of  Appeals, 
with  the  same  force  and  effect  as  though  the  same  were 
and  each  thereof  was  reproduced  and  thus  incorporated 
in  the  record  on  appeal. 

Dated:    March  1st,  1944. 

David  A.  Fall 
David  A.  Fall 

Proctor  for  Libellant.    [61] 
Henry  E.  Kappler 
Henry  E.  Kappler 
Proctor  for  Respondents  and  Claimants 

It  Is  So  Ordered. 

Dated:  1944. 

J.  F.  T.  O'Connor 

United  States  District  Judge. 

[Endorsed]:     Filed  Mar.  2  -  1944.    [62] 
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STIPULATION  EXTENDING  TIME  TO  PRE- 
PARE AND  FILE  APOSTLES  ON  APPEAL 
AND  ORDER  THEREON. 

It  Is  Hereby  Stipulated  that  Respondents  and  Claim- 
ants may  have  to  and  including  the  13th  day  of  March, 
1944  within  which  to  prepare  and  file  the  Apostles  on 
Appeal  in  the  above  entitled  cause. 

Dated:    March  1st,   1944. 

David  A.  Fall 
David  A.  Fall 

Proctor   for   Libellant 

Henry  E.  Kappler 

Henry  E.  Kappler 

Proctor  for  Respondents  and  Claimants. 

It  Is  So  Ordered. 
Dated:    March  2,  1944. 

J.  F.  T.  O'Connor 
United  States  District  Judge    [63] 
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CERTIFICATE  OF  CLERK. 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  63  inclusive  contain  the  original  Cita- 
tion and  full,  true  and  correct  copies  of:  Second 
Amended  Libel;  Claim;  Stipulation  filed  Mar.  25,  1943; 
Order  filed  Mar.  25,  1943;  Exceptions  to  Second 
Amended  Libel;  Minute  Order  Entered  June  14,  1943; 
Third  Amended  Libel;  Answer  to  Third  Amended 
Libel;  Minute  Order  Entered  Dec.  20,  1943;  Findings 
of  Fact  and  Conclusions  of  Law;  Final  Decree;  Peti- 
tion for  Appeal;  Order  Allowing  Appeal;  Notice  of 
Appeal;  Notice  of  Filing  Bond  on  Appeal;  Bond  on 
Appeal;  Assignments  of  Error;  Praecipe;  Points  Upon 
which  Appellee  Intends  to  Rely  upon  the  Appeal; 
Stipulation  and  Order  re  Exhibits  and  Reporter's  Tran- 
script and  Stipulation  and  Order  Extending  Time  to 
Prepare  and  File  Apostles  on  Appeal  which,  together 
with  original  Libelant's  Exhibits  1,  2  and  3  and  Re- 
spondents' Exhibits  A  and  E  and  original  Reporter's 
Transcript,  transmitted  herewith,  constitute  the  Apostles 
on  Appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  com- 
paring, correcting  and  certifying  the  foregoing  apostles 
amount  to  $13.35  which  sum  has  been  paid  to  me  by 
Appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  9th  day  of  March,  1944. 

[Seal]  EDMUND  L.  SMITH. 

Clerk 
By  Theodore  Hocke 

Deputy  Clerk 
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In  the  District  Court  of  the  United  States, 
Southern  District  of  CaHfornia, 

Central  Division. 

Before  Hon.  J.  F.  T.  O'Connor,  Judge. 

STEVE  RULJANOVICH, 

Libelant, 

vs. 

PETER  CEKALOVICH,  et  al., 

Respondents. 

No.  2693— O'C— Adm. 

REPORTER'S  TRANSCRIPT 

OF 

TESTIMONY  AND  PROCEEDINGS  ON  TRIAL. 

APPEARANCES: 
For  Libelant:         David  A.  Fall,  Esq. 
For  Respondent :    Henry  E.  Kappler,  Esq. 

Los  Angeles,  California,  Thursday,  December  16, 
1943.     10  A.  M. 

Mr.  Kappler:  At  this  time,  your  Honor,  might  I, 
at  least  for  my  record,  make  the  preliminary  objection 
that  the  court  has  no  jurisdiction  to  proceed  with  this 
matter  for  the  reason  that  the  Industrial  Accident 
Commission  of  the  State  of  California  is  the  tribunal 
vested  with  the  sole  and  exclusive  jurisdiction  over  any 
injuries  which  this  man  might  have  sustained? 

In  support  of  my  objection,  your  Honor,  I  would  like 
to  offer  in  evidence  a  copy  of  the  Application  for  Ad- 
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justment  of  Compensation,  which  was  filed  by  the  Hbel- 
ant  in  this  matter  with  the  Industrial  Accident  Commis- 
sion on  the  same  date  that  this  libel  was  filed  in  this 
court. 

I  take  it  the  court,  of  course,  will  overrule  my  ob- 
jection, in  view  of  the  fact  that  we  threshed  this  matter 
out  at  a  prior  time,  but  I  think  I  should  raise  it  at  this 
time  so  the  matter  will  appear  in  the  record. 

(Discussion.) 

Mr.  Kappler :  In  support  of  this  motion,  your  Honor, 
I  would  like  to  offer  in  evidence  a  copy  of  the  applica- 
tion for  adjustment  of  compensation.  With  your 
Honor's  permission  I  would  like  to  take  that  copy  out 
of  the  certified  copy  of  the  entire  record  which  I  have 
received   from   the  Industrial  Accident  Commission. 

The  Court:     No  objection.    [2*] 

Mr.  Fall:  We  wish  to  interpose  an  objection  upon 
the  ground  that  it  is  incompetent,  irrelevant,  and  im- 
material, and  not  tending  to  prove  or  disprove  any  issue 
before  the  court. 

The  Court:     Proceed. 

Mr.  Fall:     Was  the  application  admitted? 

The  Court:     Yes. 

Mr.  Fall:     May  we  have  an  exception? 

The  Court:     Yes,  you  have  an  exception. 

The  Clerk:  This  will  be  marked  Respondent  and 
Claimant's  Exhibit  A. 


*Page   numbering   appearing   at   top   of   page   of   original    Reporter's 
Transcript. 


Diesel  Screw  "Bcisy  Ross,"  etc.  63 

RESPONDENTS    AND    CLAIMANTS'    EXHIBIT 

NO.  A. 
San  Francisco  Office 
119  State  Building 

Los  Angeles  Office 
602  State  Building 

State  of  California 

Department  of  Industrial  Relations 

Industrial  Accident  Commission 

APPLICATION  FOR  ADJUSTMENT  OF  CLAIM 
NO.  62423 

Received  1/19/43 
Received  1/19/43 

Steve  Ruljanovich  642  W.   14th  Street, 

San  Pedro  Cal. 

Applicant —  Applicant's  Address 

vs. 
Peter  Cekalovich,  Dominic  642  W.  14th  Street, 

Mratinich,  Frank  Muljat,  San  Pedro  Cal. 

Diesel  Screw  "Betsy  Ross" 

Employer  Employer's  Address 

John  H.  Black  742  Broad  Ave. 

Wilmington,    Calif. 

Employer's  Insurance  Carrier  Insurance  Carrier's  Address 

1.    Steve  Ruljanovich,  59,  while  employed  as  a  Seaman 

Name  of  Employee     Age  When  Injured       Occupation  at  Time 

Fisherman    on    May   4,    1942,    at    Terminal    Island 

of  injury  Date  of  Injury  City,  Town  or  Place 

CaHfornia,  by  Diesel  Screw  "Betsy  Ross"  sustained 

Where  Injury  Occurred  Name  of  Employer 

injury  arising  out  of  and  in  the  course  of  the  em- 
ployment, as  follows :    a  timber  fell  upon  the  head  of 

Explain  How  Injury  Was  Received 
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applicant  resulting  in  Concussion  of  the  brain,  lacera- 

State  What  Parts  of  Body  Were  Injured  and  Subsequent  Results 

tion  of  scalp,  contusions  of  the  head,  possible  skull 
fracture 

2.  On  said  date  said  employer's  insurance  carrier  was 
John  H.  Black 

Name  of  Insurance  Company 

3.  Injured  left  work  on  May  4,  1942,  and  disability 
continued  to  Still  disabled,  19.... 

Date  Could  Have  Resumed  Work 

4.  Last  payment  of  indemnity  on  none  paid,  19—.; 
last  medical  furnished  by  employer  on  June,   1942. 

5.  Medical  or  surgical  treatment  has  been  rendered  by 
United  States  Public  Health  Service,  Dr.  Dunbar 
and  Dr.  Cassidy,  of  San  Pedro 

Give  Name  and  Address  of  All  Doctors  Who  Treated  or  Ex- 
amined, and  State  by  Whom  Furnished 

6.  The  employee's  date  of  birth  was  Oct.  18,  1882  and 
his  wages  $ per working days  per  week 

Day,  Week  or  Month 

1/17  share  of  fishing  catch.    Average  at  time  about 
$40.00  per  week. 

If  Board,  Lodging,  or  Other  Advantages  Were  Furnished  by  the 
Employer  Without  Charge,  State  What  and  Market  Value  of 
Each 

To  Be  Used  in  Death  Cases  Only 

7.  It  is  claimed  that  the  deceased  left  the  following 
named  dependent : 

Name  Age  Relationship  Address 
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8.  A  question  has  arisen  with  respect  to  the  liabiHty 
of  the  employer  or  insurance  carrier,  and  the  general 
nature  of  the  claim  in  controversy  is:  Liability  for 
Compensation  and  medical  expenses 


Wherefore,  It  is  requested  that  a  time  and  place  be 
fixed  for  hearing  and  notice  given,  and  that  an  order 
or  award  be  made  granting  such  relief  as  the  party  or 
parties  may  be  entitled  to. 

Steve  Ruljanovich 

Dated  at  San  Pedro,  Jan.   19,   1943 
David  A.  Fall 

Agent,  or  Attorney   for  Applicant 

388  W.  7th  Street,  San  Pedro 

Address     Calif. 


STEVE  RULJANOVICH 

Signature  of   Applicant  or  Applicants 

NOTE. — Under  the  provisions  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Laws,  the  appli- 
cant need  only  state  the  general  nature  of  the  claim  in 
controversy.  When  application  has  been  filled  out  and 
signed  by  applicant  it  must  be  filed  with  or  mailed  to 
the  nearest  office  of  the  Industrial  Accident  Commission 
without  delay.  Due  notice  will  thereafter  be  given  of 
the  time  and  place  of  hearing.  Either  party  may  be 
represented  in  person,  by  attorney  or  other  agent. 

[Stamped]  :    12/16/42.— No.  A  in  evidence. 
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STEVE  RULJANOVICH, 

the  libelant,  called  as  a  witness  in  his  own  behalf,  be- 
ing first  duly  sworn,  was  examined  and  testified  as  fol- 
lows: 

Direct  Examination 
By  Mr.  Fall: 

Mr.  Fall:  I  believe  it  will  be  necessary  to  have  an 
interpreter.  We  took  this  man's  deposition  and  had 
quite  a  bit  of  difficulty.  Have  you  any  objection  to  hav- 
ing the  Secretary  of  the  Fishermen's  Union  to  inter- 
pret? 

Mr.  Kappler:  He  has  a  very  good  speaking  knowl- 
edge of  English.  I  don't  want  anybody  from  the 
Fishermen's  Union  up  here  to  interpret.  He  under- 
stood and  answered  all  the  questions  I  put  to  him. 

Mr.  Fall:  I  am  amazed  at  Mr.  Kappler's  state- 
ment, [3]  because  one  particular  question  was  asked 
the  man  ten  times  before  he  was  able  to  understand 
a  very  simple  question. 

The  Court:  The  Court  will  determine  that  after  the 
man  is  sworn.  If  the  Court  finds  he  does  not  under- 
stand the  English  language,  we  will  have  an  inter- 
preter. 

Mr.  Fall:  I  believe  it  would  be  very  unjust  to  this 
man,  because  of  his  very  limited  knowledge. 

The  Court:  We  do  not  know  until  we  find  out. 
Swear  the  witness. 

The  Clerk :     State  your  full  name. 

The  Witness:     Steve  Ruljanovich. 

Q.     By  Mr.  Fall:     What  is  your  name? 

A.     Steve  Ruljanovich. 
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Q.  Were  you  a  member  of  the  crew  of  the  "Betsy 
Ross"?  A.     Yes,  sir. 

Mr.  Kappler:  I  move  to  strike  the  answer,  for  the 
purpose  of  making  an  objection.  I  object  to  it  upon 
the  ground  that  it  calls  for  a  conclusion  and  opinion  of 
this  witness.  We  can  find  out,  your  Honor,  what  the 
facts  are  with  reference  to  his  employment,  if  any. 

The  Court :     I  will  overrule  the  objection.     Proceed. 

Q.  By  Mr.  Fall :  When  were  you  hired  as  a  mem- 
ber of  the  crew  of  the  "Betsy  Ross"? 

A.     The  3rd  of  May. 

Q.     Of  what  year?  A.     1942.   [4] 

Q.     Who  employed  you? 

A.     Peter  Cekalovich. 

Q.     Was  he  the  master  of  the  "Betsy  Ross"? 

A     Yes,  sir. 

Q.  You  had  a  conversation  with  him  on  the  3rd  day 
of  May,  1942?  A.     Yes. 

Q.  Where  did  you  have  that  conversation? 

A.  He  told  me  about  going  fishing. 

Q.  Where  was  it? 

A.  The  3rd  of  May,  on  Sunday. 

Q.  Where  were  you  and  where  was  Mr.  Cekalovich 

when  you  had  this  conversation?  A.     Out  home. 

Q.  In  San  Pedro?  A.     In  San  Pedro. 

Q.  Was  anyone  else  with  you  at  the  time? 

A.  No. 

O.  Just  you  and  Mr.  Cekalovich?  A.     Yes. 

Q.  What  did  he  say  to  you? 

A.  He  said  would  I  like  to  go  fishing. 
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Q.     What  did  you  say? 

A.  I  said,  "Yes,  I  like  to  go  fishing  with  you  for 
tuna  and  sardines,  because  I  worked  in  the  cannery  for 
the  French  Sardine,  because  if  you  don't  give  me  a 
chance  to  [5]  fish  for  sardines  I  lose  my  seniority  list." 

Q.     What  did  he  say?  A.     He  says  yes. 

Q.  Did  he  tell  you  when  you  were  supposed  to  start 
in  work?  A.     We  started  in  next  day. 

Q.     What  did  he  tell  you? 

A.     He  told  me  to  go  on  the  boat. 

Q.     When  did  he  tell  you  to  go  on  the  boat? 

A.     In  the  slip. 

Q.  In  this  conversation  on  the  v3rd  of  May,  did  he 
tell  you  when  to  report  on  board  the  boat? 

A.  Yes;  he  told  me  we  clean  it  up  a  little  bit  for 
putting  the  nets. 

Q.  On  the  3rd  of  May  did  he  tell  you  what  day  you 
were  to  come  down  on  the  boat? 

A.     Tomorrow,  the  4th  of  May. 

Q.     He  told  you  to  come  down  on  the  4th  of  May? 

A.     Yes. 

Q.     Did  you  go  down  on  the  4th  of  May  to  the  boat? 

A.     Yes. 

Q.     What  time  of  the  day  did  you  go  on  the  boat? 

A.     In  the  morning. 

Q.  Did  you  go  down  to  the  boat  alone  or  did  you 
go  with  somebody? 

A.     I  been  with  him  in  the  machine.   [6] 

Q.     With  him — do  you  mean  the  captain? 

A.     The  captain. 
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Q.  Mr.  Cekalovich?  A.     Yes. 

Q.  When  you  got  down  to  the  boat,  what  did  you 
do? 

A.  We  cleaned  it  up  a  little  bit  to  prepare  to  put  a 
net. 

Q.  Who  told  you  to  do  that? 

A.  The  captain. 

Q.  Where  was  the  boat  at  that  time? 

A.  At  that  time  it  was  in  the  slip. 

Q.  Was  that  on  the  San  Pedro  side? 

A.  San  Pedro,  yes. 

Q.  Later  that  morning  was  the  boat  moved? 

A.  The  boat  moved  to  Fish  Harbor. 

Q.  That  is  on  Terminal  Island?  A.     Yes,  sir. 

Q.  Were  you  on  the  boat  when  it  was  moved? 

A.  Yes,  sir. 

Q.  When  you  got  to  Fish  Harbor,  what  did  you  do  ? 

A.  We  went  with  the  truck  to  the  Crescent  Ware- 
house.    I  went. 

Q.  Who  told  you  to  go?  A.     The  captain. 

Q.  Did  the  captain  go  also? 

A.  No,  the  captain,  he  went  with  his  machine. 

Q.  You  went  on  the  truck?  [7] 

A.  On  the  truck. 

Q.  How  many  other  men  went? 

A.  Five  or  six.  I  don't  remember;  some  crew  of 
the  boat. 

Q.  Did  Mr.  Muljat  go? 

A.  I  think  he  be  there,  yes. 

Q.  And  Mr.  Mratinich?  A.     Yes. 
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Q.  When  you  got  to  the  warehouse,  what  did  you 
do?     Did  you  get  off  the  truck,  or  what? 

A.  We  went  with  the  truck.  When  we  came  to  the 
warehouse  I  came  down  from  the  truck. 

Q,     Did  the  rest  of  the  men  get  off  the  truck  too? 

A.     Yes;  sure. 

Q.     Then  what  did  you  do? 

A.     I  went  in  the  warehouse,  close  to  the  net. 

Q.  As  you  would  walk  in  the  door  of  the  ware- 
house, on  what  side  was  the  net? 

A.     On  the  right  side. 

Q.     How  far  inside  the  warehouse  was  the  net? 

A.  Close  to  the  door,  like  about  three  or  four  feet 
high.  I  don't  know  exactly.  The  net  was  on  the  plat- 
form. 

Q.     That  platform  was  how  high? 

A.  I  don't  know  sure;  about  three  or  four  feet, 
something  like  that;  may  be  more. 

Q.     How  big  was  this  net?  [8] 

A.  A  tuna  net,  more  than  200  fathoms;  300;  some- 
thing like  that. 

Q.     More  than  200  fathoms  ?  A.     Yes. 

Q.  When  you  went  in  the  warehouse,  what  did  you 
do?  A.     I  sat  in  the  wharf  of  cement. 

Q.     Do  you  mean  on  the  platform? 

A,     No,  behind  the  net;  the  wharf  is  cement. 

Q.  The  wall  of  cement?  Was  there  a  little  cement 
wall  there?  A.     Yes. 

Q.     You  sat  on  that?  A.     Yes. 
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Q.  Did  the  captain  tell  you  where  you  were  going 
to  take  the  net? 

A.  He  say  come  the  truck  inside  the  warehouse. 
Then  we  are  ready  to  load  the  net. 

Q.  Did  the  captain  tell  you  where  you  were  going 
to  take  the  net  to?  A.     Right  away. 

Q.  Did  he  tell  you  what  you  were  going  to  do  with 
the  net  ?  A.     He  told  me  put  it  in  the  truck, 

Q.  Where  was  the  truck  going  to  take  it,  if  you 
know?       A.     From  the  French   Sardine. 

Q.     What  were  you  going  to  do  with  the  net?  [9] 

A.     Fishing. 

Q.     On  what  boat?  A.     "Betsy  Ross." 

Q.  You  were  going  to  take  that  net  to  the  "Betsy 
Ross"?  A.     Yes. 

Q.  After  you  sat  down  inside  the  warehouse  wall 
there,  were  there  any  other  of  the  crew  near  you? 

A.     Yes,  a  couple  of  fellows  sat  down  close  to  me. 

Q.     Did  you  see  Frank  Muljat? 

A.     Yes,  I  seen  him  at  that  time. 

Q.     What  did  you  see  him  do? 

A.  Some  place;  I  don't  know  if  he  was  sitting  or 
not,  but  he  been  there. 

Q.     Did  you  see  anyone  get  up  to  the  net? 

A.     No,  I  don't  see  nobody. 

Q.  Where  was  the  truck  when  you  sat  down  on  this 
cement  wall? 

A.  The  truck  came  inside;  I  don't  know  exactly; 
the  truck  in  the  warehouse  came  half  of  it  inside. 

Q.  Did  he  drive  in  with  the  front  of  the  truck  or 
did  he  start  to  back  in?  A.     Started  to  back  in. 
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Q.  Then  what,  if  anything,  happened?  What  hap- 
pened then? 

A.  Well,  I  just  tried  to  get  up  to  be  prepared  to 
load  the  nets  and  stand  up  like  this;  I  don't  see  noth- 
ing. [10]  Then  something  fell  on  my  head  and  knocked 
me  down. 

Q.  After  you  were  knocked  down,  what  is  the  next 
thing  you  remember? 

A.  I  don't  know  exactly  because  I  be  just  like  a 
dead  man.  I  don't  know;  my  head  running,  bleeding; 
I  don't  know;  exactly  just  like  a  dead  man. 

Q.     Then  were  you  taken  to  some  doctor's  office? 

A.     Yes. 

Q,     Do  you  know  where  that  doctor's  office  was? 

A.  I  don't  know,  only  they  take  me  afterwards,  I 
hear  they  put  me  in  the  machine  and  they  take  me  to 
Steller's  office. 

Q.     Dr.   Steller   in   Wilmington? 

A.     In  Wilmington. 

Q.  Do  you  know  how  long  you  were  at  Dr.  Stel- 
ler's office? 

A.  Not  before;  I  know  at  this  time  I  went  to  Dr. 
Steller's  office. 

Q.     How  long  did  you  stay  there? 

A.  I  been  there,  I  don't  know  exactly;  for  an  hour 
or  something,  because  I  don't  know  myself.  I  don't 
remember. 

Q.     Did  they  take  X-rays  at  Dr.  Steller's  office? 

A.  I  think  they  take  X-rays,  they  tell  me  after- 
wards, yes. 

Q.     Was  any  blood  coming  from  your  head? 

A.     Sure.  [11] 
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Q.  Whereabouts  on  your  head  was  the  blood  com- 
ing from? 

A.     It  bled  all  over.     I  don't  knov^'  exactly. 

Q.  Did  you  afterwards  find  out  you  had  a  cut  on 
your   head?  A.      Yes. 

Q.     Where  was  that  cut? 

A.     Right  in  the  center  of  my  head. 

Q.     Was  it  on  top  of  your  head? 

A.     It  was  stitched  right  on  top;  seven  stitches. 

Q.     They  took  seven  stitches?  A.     Yes. 

Q.     In  the  top  of  your  head? 

A.     Right  in  the  center  of  my  head. 

Q.  W^here  were  you  when  they  took  the  stitches? 
Was  that  in  Dr.  Steller's  office?  A.     Yes. 

Q.     From  Dr.  Steller's  office,  where  did  you  go? 

A.  Well,  I  don't  know  myself.  They  took  me  in  a 
machine. 

Q.     What  kind  of  a  machine? 

A.     Pete  Cekalovich's  machine. 

Q.     Now,  from  Dr.  Steller's  office  where  did  you  go? 

A.     To  the  hospital. 

Q.     What  did  they  take  you  to  the  hospital  in? 

A.     San  Pedro  Hospital. 

Q.     Did  you  go  in  Mr.  Cekalovich's  automobile?  [12] 

A.  No;  I  don't  know  myself,  because  I  don't  re- 
member at  that  time.  Afterwards  they  told  me  the 
ambulance  take  me. 

Q,  You  don't  remember  what  kind  of  a  machine 
you  went  in?  A.     No,  I  don't  know. 

Q.     They  told  you  it  was  an  ambulance? 

A.     They  told  me  afterwards,  the  next  time. 
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Q.     How  long  were  you  in  the  San  Pedro  Hospital? 

A.     For  a  week. 

Q.  What  doctor  or  doctors  took  care  of  you  in  the 
San  Pedro  Hospital?  A.     Dr.  Petrich. 

Q.  Is  Dr.  Petrich  connected  with  the  United  States 
Public  Health  Service?  A.     Yes,  sir. 

Q.  Do  you  know  whether  Dr.  Petrich  is  in  San 
Pedro  now? 

A     No,  I  don't  think  so.     He  moved  some  place. 

Q.     He  was  transferred? 

A.     Transferred,  yes. 

Q.     In  the  hospital,  how  did  you  feel? 

A.  I  feel — I  don't  feel  very  good,  because,  you 
know,  afterwards  my  head — I  feel  kind  of  my  head 
big. 

Q.  Aside  from  feeling  big,  did  it  bother  you  in  any 
way?  A.     No,  I  feel  kind  of  heavy. 

Q.  Did  you  try  to  get  up  at  any  time  in  the  hos- 
pital? A.     No;  no,  I  couldn't.   [13] 

Q.     Did  your  head  ever  ache  in  the  hospital? 

A.     Sure. 

Q.  I  want  you  to  tell  me  just  how  you  felt,  how  your 
head  felt,  or  any  other  part  of  your  body  felt. 

A.     Just  my  head ;  I  think  my  head  was  so  big. 

Q.     Aside   from  just   feeling  big —  A.     Sure. 

Q.     How  did  it  feel?  A.     I  feel  like  headache. 

Q.  In  the  hospital,  if  you  tried  to  move  from  one 
side  of  the  bed  to  the  other,  did  that  change  or  affect 
the  way  you  felt? 

A.     Pretty  near  everytime  they  moved  me,  nurses. 
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Q.     The  nurses  moved  you?  A.     Yes. 
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When  that  happened,  would  that  make  you  feel 
different  with  reference  to  your  head? 
Sure. 

What  difference?     How  would  you  feel? 
When  I  move  I  feel  kind  of  heavy ;  not  my  body ; 
my  head  seem  heavy. 

Did  they  take  any  X-rays  at  the  hospital? 
Yes. 

After  you  left  the  hospital,  where  did  you  go? 
I  go  home. 

Did  you  go  to  bed.  or  were  you  able  to  stay 
[14] 

No;  my  friend,  he  take  me  with  a  machine, 
Steve  Clarvich,  because  I  couldn't  walk.  He  take  me 
in  the  machine,  to  the  house  where  I  live. 

Q.     When  you  got  home  did  you  go  to  bed  or  did  you 
stay  up?  A.     I  went  right  away  in  bed. 

Q.     How  long  did  you  remain  in  bed  continuously? 
A.     Five  days  I  stay  in  bed. 

Q.     Five  days  after  you  got  home?  A.     Yes. 

Q.     Then  did  you  get  up  once  in  a  while? 
A.     I  got  up  once  in  a  while;  then  I  lay  down.     I 
try  to  walk. 

Q.     How  did  you  feel  when  you  g^ot  up? 
A.     When   I  got  up  I   feel  dizziness;  started  dizzi- 
ness. 

Q.     Did   you   have   any   more   headaches   after   you 
got  home? 

A.     Yes,   sure,   always   bother,   my  head   dizzy. 
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Q.     When  you  got  up  you  would  feel  dizzy? 

A.     Sure. 

Q.  After  you  would  get  up  and  feel  dizzy,  if  you 
would  lie  down  would  the  dizziness  go  away? 

A.     I  don't  feel  dizzy  when  I  lie  down. 

Q.  How  many  days,  or  was  it  weeks,  afterward  did 
you  go  to  bed,  or  stay  in  bed  part  of  the  day? 

A.  After  I  got  up  from  that  five  days,  then  I  lie 
down  for  an  hour,  then  I  get  up  again  a  little  bit  and 
try  to  [15]  walk  some. 

Q.  How  long  did  that  go  on  before  you  were  able 
to  stay  up  all  day?  A.     Do  you  mean  how  long — 

Q.  I  will  withdraw  that.  You  said  you  would  be 
up  for  a  while  and  then  you  would  lie  down  for  a 
while?  A.     Yes. 

Q.  How  many  days  or  weeks  did  that  g'O  on,  that 
you  had  to  lie  down  for  a  while  during  the  day? 

A.  For  a  week.  Then  I  went  to  see  after  Dr.  Pet- 
rich. 

Q.     You  saw   Dr.    Petrich  after? 

A.     One  week. 

Q.     How  did  you  go  to  Dr.  Petrich's  office? 

A.     He  take  me,  Mr.  Cekalovich,  with  his  machine. 

Q.  Dr.  Petrich's  office  is  up  in  the  Federal  Building 
in  San  Pedro?     A.     Yes. 

Q.  The  United  States  Public  Health  Service,  is 
that  correct?  Dr.  Petrich's  office  is  in  the  United 
States  Public  Health  Service?  A.     Yes. 

Q.  Did  you  see  Dr.  Petrich  again  after  this  first 
time?  A.     I  been  a  couple  of  times,  yes. 
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Q.     Did  you  go  to  another  doctor  after  that? 

A.     Yes,  he  told  me  to  go  to  another  doctor.    [16] 

Q.     Dr.   Petrich  told  you  to  go  to  another  doctor? 

A.     Yes. 

Q.     What  other  doctor  did  you  go  to? 

A.     Dr.   Dunbar. 

Q.     He  is  in  San  Pedro?  A.     Not  now. 

Q.     At  that  time  he  was  in  San  Pedro? 

A.     Yes,  sure. 

Q.  He  went  into  the  armed  forces,  in  the  Army  or 
Navy,  did  he?  A.     Navy. 

Q.     How  long  did  you  go  to  Dr.  Dunbar? 

A.     I  been  five  or  six  times ;  something  like  that. 

Q.  Was  it  right  after  that  that  Dr.  Dunbar  went 
in  the  Navy? 

A.  He  told  me  to  go  down,  if  I  wanted  to  see  an- 
other doctor,  Dr.   Cassidy. 

Q.     Then  you  went  to  Dr.  Cassidy?  A.     Yes. 

Q.     How  long  did  you  see  Dr.  Cassidy? 

A.     Six  or  seven  times. 

Q.     When  was  the  last  time  you  saw  Dr.  Cassidy? 

A.     Something  around  August. 

Q.  August.  Did  you  see  another  doctor  after  you 
saw   Dr.   Cassidy? 

A.  Yes;  he  sent  me  to  a  professor,  right  here  in 
Los  [17]  Angeles  Memorial  Hospital.  I  have  got  his 
name.     Cartfield. 

Q.     In  the  White  Memorial  Hospital? 

A.  Memorial  Hospital,  because  I  don't  remember 
like  before. 
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Q.  How  did  you  feel  during  all  this  period  of  time? 
How  did  your  head  feel? 

A.  I  feel  better  now,  sure,  but  I  couldn't  work 
like  before. 

Q.  During-  the  period  of  time  you  were  going  to 
these  doctors,  Dr.  Dunbar  and  Dr.  Cassidy,  how  did 
your  head  feel? 

A.  I  feel  the  same  way  when  I  be  there;  the  same 
thing. 

Q.     What  do  you  mean  by  "the  same  thing"? 

A.     The  same  dizziness. 

Q.     The  same  dizziness? 

A.  Dizziness.  You  mean  when  I  been  to  see  Dr. 
Cassidy  ? 

Q.     Yes,  how  did  your  head  feel  then? 

A.     I  feel  just  the  same,  bad. 

Q.  What  do  you  mean  by  ''the  same"?  Did  your 
head  bother  you? 

A.  I  feel  some  days  a  little  less,  a  little  worse,  but 
still  dizziness  at  that  time. 

Q.  Did  you  have  any  headache  during  that  period 
of  time?    [18]  A.     Yes. 

O.  Would  they  last  very  long  or  would  they  be 
of  short  duration? 

A.  Last  me  sometimes  twenty  minutes  or  half  an 
hour, 

Q.     They  would  come  and  go? 

A.     Yes,  come  and  go. 

Q.  After  you  saw  Dr.  Cassidy,  what  was  the  next 
doctor  that  you  went  to  for  treatment? 

A.     I  told  you  Cartfield.     The  last  one  Walsworth. 
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Q.     When  did  you  start  going  to  him? 

A.  I  started  to  him  around  September.  I  don't 
remember  exactly ;  around  September. 

Q.  How  long  did  you  continue  to  go  to  Dr.  Wals- 
worth  ? 

A.     I  continued  even   I   been  before  yesterday. 

Q.     You  are  still  going?  A.     Sure. 

Q.  When  you  were  under  treatment  of  Dr.  Wals- 
worth,  did  you  continue  to  get  better? 

A.  I  feel  a  little  better.  He  gave  me  a  couple  of 
times  some  medicine. 

Q.  Has  he  kept  you  on  medicine  all  during  this 
period  of  time?  A.     Yes. 

Q.     To  the  present  time?  A.     Sure. 

Q.     Do  you  have  any  headaches  now?   [19] 

A.  I  tell  you  I  feel  better,  but  never  like  before.  I 
don't   remember  everything  like   before. 

Q.  At  the  present  time  }'ou  are  feeling  a  great  deal 
better  though? 

A.     I  feel  better,  sure,  but  not  like  before,  no. 

Q.     Do  you  have  any  headaches  any  more? 

A.  Headaches,  it  come  sometimes  because  when  I 
work  I  can't  last  very  long.  I  have  to  leave  the  job 
every  once  in  a  while.  It  used  to  be  I  been  working 
seven  years  at  the  cannery,  and  I  never  missed  one  day. 
Now  I  can't  last  very  long. 

Q.  When  did  you  start  back  to  work,  Mr.  Rul- 
janovich? A.     July  19. 

Q.     July  19  of  this  year?  A.     Of  this  year. 

Q.     Is  there  much  noise  in  the  cannery? 
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A.  Not  much.  Sometimes  when  they  get  more 
fish,  running  four  or  five  machines,  there  is  more  noise. 

Q.  These  machines  you  are  referring  to  are  machines 
that  carry  the  cans  and  put  the  tops  on  the  cans? 

A.     Yes.     I  work  more  hght  job  than  before. 

Q.     What  do  you  do  now? 

A.     I  put  the  can  in  the  cases.     They  call  it  tailing. 

Q.     Off  from  the  conveyor  belt? 

A.  Yes;  they  come  on  the  machine  and  I  take  them 
and  put  them  in  the  cases.    [20] 

Q.  Does  somebody  else  take  the  cases  away  or  do 
you?  A.     Sure. 

Q.     Do  you  carry  the  cans  away?  A.     No. 

Q.  At  the  time  you  had  this  injury,  did  you  have 
a  plate  in  your  mouth  of  false  teeth?  A.     Yes. 

Q.     Did  you  have  both  upper  and  lower  plates? 

A.     Lower  plate. 

Q.     Just  the  lower  plate? 

A.     Both,  but  the  lower  plate  was  broken. 

Q.  When  did  you  find  that  out,  that  the  lower  plate 
was  broken? 

A.  Four  teeth  they  take  out.  The  next  day.  or 
the  same  day,  he  bring  me  home,  I  guess  it  was  Mr. 
Zeka  and  Frank  Muljat  showed  me  the  split  on  my 
teeth. 

Q.  After  they  took  them  out  they  showed  them  to 
you  ?  A.     Yes. 

Q.     Then  you  found  out  your  teeth  were  split? 

A.     Yes. 

Q.  Do  you  remember  how  much  you  paid  Dr.  Dun- 
bar or  how  much  you  paid  to  Dr.  Dunbar? 

A.     Yes,  I  remember. 
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Q.     Do  you  have  the  receipts? 

A.     I  got  the  receipt  here. 

Q.     Do  you  have  all  of  them?    [21  | 

A.  But  I  don't  pay  the  medicine.  That  was  all  I 
received   from  my  doctor. 

Q.     There  are  five  or  six  here?  A.     Yes. 

Q.     From  Dr.  Dunbar?  A.     Yes. 

Q.     Are  those  all  of  the  receipts  from  Dr.  Dunbar? 

A.  Yes.  Maybe  I  mistaken.  I  don't  knov\^  That 
is  right,  there  was  five. 

Mr.   Fall :     Counsel,   I   believe  you  have  seen  these. 

A.  Excuse  me,  I  spent  some  medicine  he  don't  give 
me;  that  was  $5.00  and  six,  something  like  that. 

Mr.  Fall:  If  the  court  please,  I  notice  the  doctor 
from  the  United  States  Public  Health  Service  is  here 
with  some  records.  He  advised  me  he  would  appre- 
ciate it  very  much  if  we  could  put  him  on  out  of  order, 
because  he  should  get  back  to  his  duties.  May  we  at 
this  time  call  him  out  of  order? 

The  Court :     Call  the  doctor. 

DR.  EDDIE  MONROE  GORDON, 

called  as  a  witness  on  behalf  of  Libelant,  being  first 
duly  sworn,  w-as  examined  and  testified  as  follows : 

The  Clerk:     Will  you  state  your  full  name? 

The  Witness:     Eddie  Monroe  Gordon.    [22] 

Direct  Examination 

Q.  By  Mr.  Fall:  Dr.  Gordon,  you  are  the  medical 
officer  in  charge  of  the  United  States  Public  Health 
Service,  San  Pedro  branch? 

A.     No,  Dr.  Hedrick  is  in  charge. 
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Q.  What  is  3^our  position  at  the  United  States 
PubHc  Health  Service  in  San  Pedro? 

A.  I  am  given  supervision  of  the  out  patient  office 
and  contact  faciHties. 

Q.  Do  you  have  with  you  the  record  of  the  United 
States  Public  Health  Service  for  the  treatment  given 
Mr.  Ruljanovich  for  the  injury  he  sustained  on  May  4, 
1942?  A.     Yes,   I   do. 

Mr.  Fall :  Mr.  Kappler,  do  you  want  to  approach  the 
bench  with  reference  to  reading  this  into  the  record? 

Mr.  Kappler:     I  haven't  seen  that. 

Mr.  Fall:     Neither  have  I. 

A.  These  are  records  of  the  treatment  he  received 
both  in  the  Hospital  and  at  the  out  patient  office.  This 
is  the  hospital  record. 

Q.  The  hospital  record  indicates  what  his  first 
treatment  was,  Doctor? 

A.     He  was  admitted  to  the  hospital — 

Mr.  Kappler:  May  I  examine  the  record  first?  I 
will  stipulate  that  the  entire  record  may  go  in,  your 
Honor. 

Mr.  Fall:  As  I  understand  it.  Doctor,  these  rec- 
ords [23]  are  to  be  returned  to  the  United  States  Pub- 
lic Health  Service,  is  that  correct? 

A.  Yes.  I  have  no  authority  to  surrender  the 
records. 

Mr.  Fall:  Counsel,  these  can't  go  into  evidence, 
only  by  reading  into  evidence.  I  am  going  to  have  him 
read  certain  portions  of  them,  and  if  you  want  you 
can  use  what  you  want  and  keep  adding  as  we  go  along, 
and  probably  save  time. 


Diesel  Screiv  "Betsy  Ross,"  etc.  83 

(Testimony  of  Dr.  Eddie  Monroe  Gordon.) 

Mr.  Kapi)Ier :  So  far  as  I  am  concerned,  your 
Honor,  I  think  probably  the  whole  record  should  be 
read  in  evidence  so  that  we  can  have  the  picture  of 
what  happened. 

The  Court:     Proceed, 

Mr.  Fall :  There  is  some  of  this  I  won't  read.  T 
will  take  from  the  first  page,  clinical  record,  the  brief 
diagnosis  indicates  wound — the  date  is  5/4/42;  wound, 
laceration  of  scalp.  This  is  the  hospital  record,  and 
5/10/42   his   condition   was   improved.      Discharged. 

Mr.  Kappler:  I  think  also,  your  Honor,  that  the 
authority  of  the  United  States  Public  Health  Service 
to  accept  this  man  is  indicated  by  the  words  "Authority : 
Master's  certificate,"  and  is  signed  by  Dr.  John  Pet- 
rich. 

Mr.  Fall:  The  clinical  record,  history  of  the  present 
disease:  chief  complaint,  use  patient's  own  words. 

The  Court :     What  is  the  date  ? 

Mr.  Fall:  There  appears  no  date  on  this  page,  your 
Honor.    [24] 

A.  That  was  all  taken  at  the  same  time  of  the  phy- 
sical examination.     The  date  is  indicated  on  that  date. 

Mr.  Fall:  He  was  struck  on  the  head  by  a  timber. 
Probable  cause;  date  and  mode  of  onset  of  disease; 
date  and  cause  of  injury;  cause  of  admission;  subjec- 
tive symptoms;  patient  states  that  about  10  a.  m.  today, 
while  working  on  some  nets  from  a  ship,  which  were 
stored  in  a  warehouse  in  Wilmington,  California,  a 
large  timber  fell  from  overhead  and  struck  him  on  the 
head.  He  was  not  unconscious.  He  states  he  was  given 
emergency    treatment    at    the    Wilmington    Emergency 
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Hospital,  where  a  laceration  of  the  scalp  was  sutured. 
In  a  conversation  with  the  doctor  who  treated  him,  the 
doctor  stated  that  X-rays  of  the  skull  were  taken,  but 
failed  to  reveal  any  fractures.  The  patient  is  quite 
rational. 

Mr.  Kappler:  And  conscious.  And  this  is  signed 
by  Dr.  Petrich. 

Mr.  Fall:  Clinical  record:  objective  symptoms, 
5/4/42,  12:30  p.m.,  temperature  98.4;  pulse  88,  reg- 
ular; respiration  22;  blood  pressure  160/80.  In  gen- 
eral patient  conscious  and  rational.  Had  large  lacera- 
tion about  4  inches  long  longitudinal  in  midline  over 
vertex  of  scalp,  already  sutured  with  six  dermal  su- 
tures. Three  small  rubber  drains  in  place.  Eyes : 
pupils  equal,  react  to  light  and  accommodation.  Ears 
and  nose:  negative.  Mouth  and  throat:  false  upper 
and  lower  dentures.  Neck:  negative.  [25]  Head: 
normal  contours.  Heart:  regular  tone  and  rhythm. 
Lungs :  clear  to  percussion  or  oscillation.  Abdomen : 
negative.  G.U. :  negative.  Extremities :  negative. 
Neurological:  reflexes  normal.  No  evidence  of  any 
serious  intracranial  injury.  Impression:  laceration  of 
scalp:  Under  observation  for  skull  fracture  and  in- 
tracranial injury.      (Signed)     Dr.  John  M.  Petrich. 

Cli/7cal  record:  Ward  surgeon,  progress  and  treat- 
ment record :  5/4/42 ;  1 :00  p.  m.  Patient  admitted  to 
hospital  with  a  head  injury  received  while  unloading 
nets  from  a  warehouse,  with  other  members  of  crew 
from  his  ship,  a  large  piece  of  timber  struck  him  on 
top  of  head  this  morning.  He  states  he  was  not  uncon- 
scious.      He    received     emergency     treatment     at     the 
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Wilmington  Emergency  Hospital,  where  a  laceration 
of  the  scalp  was  sutured. 

General :  patient  conscious  and  rational ;  does  not 
appear  seriously  injured.  Pulse  88,  regular,  good  qual- 
ity. Blood  pressure  160/80.  Head:  change  bandage 
over  lacerated  area.  Neurological:  reflexes  normal. 
Impression :  laceration  of  scalp.  Under  observation  for 
skull  fracture  and  intracranial  injury. 

Orders:  1.  Bed  rest.  2.  Soft  diet,  12  c.c.  daily. 
3.  Take  blood  pressure  and  pulse  at  3:00  p.m.  4. 
Nembutal,  1-1/2  grains  at  hours  of  sleep  and  as  neces- 
sary.   (Signed)    Dr.  Petrich. 

Clinical  record:  5/5/42.  Ward  surgeon's  progress 
and  [26]  treatment  record:  Patient  states  he  is  feel- 
ing very  well;  has  slight  pain  at  site  of  injury,  other- 
wise no  complaints.  No  signs  of  intracranical  injury. 
Pulse  88,  regular.  Blood  pressure  ?1 30/90.  Reflexes 
normal.  Incision  appears  clean  and  to  be  healing  well. 
No  apparent  drainage. 

Orders:    Restricted  fluid  intake  to   12  c.c.  daily. 

The  same  clinical  record,  5/6/42.  Patient  feels  very 
well.  Has  no  complaints  except  slight  pain  at  site  of 
laceration.  Laceration  healing  well.  Drains  removed. 
No  evidence  of  intracranial  injury.  Pulse  80,  regular, 
good  quality.  Blood  pressure  124/90.  Reflexes,  nor- 
mal. Complete  blood  count  taken  on  admittance  showed 
only  2,800,000  and  70  per  cent  hemoglobin. 

Orders :     Hemo  croniin,  2  tablets  three  times  a  day. 

Same  clinical  record,  5/7/42.  Laceration  healing 
well.    Looks  clean.    Redressed. 
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Same  clinical  record,  dated  5/8/42.  Laceration  heal- 
ing well.  Sutures  removed.  Patient  feeling  very  well. 
Has  no  complaints. 

Orders:    X-ray  of  skull. 

Same  clinical  record.  5/9/42.  X-ray  was  negative 
for  fracture.  Patient  feels  very  well;  has  no  com- 
plaints. 

Orders:  May  be  up  today  and  discharged  today  if 
can  make  arrangements. 

General  diet,  fluids  ad  lib.   [27] 

The  doctor  says  that  means  as  much  as  he  wanted. 

5/10/42.  Same  record :  feeling  well,  no  complaints. 
Ordered  discharged. 

At  the  end  of  each  one  of  these  days  the  record  is 
initialed  "J.P."     That  is  Dr.  Petrich?  A.     Yes. 

Mr.  Fall:  Same  record,  date  5/11/42.  Summary: 
This  patient  was  admitted  to  the  San  Pedro  Hospital  on 
5/4/42  with  a  large  laceration  of  the  scalp  received  as 
the  result  of  a  blow  on  the  head  by  a  falling  piece  of 
timber.  The  same  morning  of  admittance  he  was  given 
emergency  treatment  at  the  Wilmington  Emergency 
Hospital,  where  the  laceration  was  sutured.  When  ad- 
mitted he  was  quite  conscious  and  rational,  and  stated 
he  was  not  unconscious  at  any  time  after  the  injury. 
X-rays  of  the  skull  were  today,  5/8/42,  and  failed  to 
reveal  any  fractures. 

The  Witness :  I  think  what  it  means,  they  were 
taken  on  5/8;  that  means  in  our  hospital.  That  was 
just  a  slip. 
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Q.  Instead  of  the  word  "today"  it  should  read 
"taken";  the  last  sentence  should  be  "X-rays  of  the  skull 
were  taken  on  5/S/42,  and  failed  to  reveal  any  frac- 
tures." 

Repeated  examinations  in  hospital  failed  to  reveal 
any  signs  of  intracranial  injury. 

Diagnosis:  1.  Laceration  of  scalp!  Laceration 
healed  well  and  he  was  discharged  on  5/10/42.  Con- 
dition [28 1  improved.     Signed  J.  Petrich. 

Mr.  Kappler:  On  Tuesday,  May  5,  appears  the  nota- 
tion at  seven  o'clock:  appetite  good.  On  the  same  date 
at  2  a.m.  appears  the  notation:  awake  often.  No  special 
pain.  On  the  following  day,  May  6,  at  7  o'clock,  ap- 
pears another  notation:  appetite  good.  And  preceding 
that  appears  the  notation:     a  good  night. 

Mr.  Fall :  That  was  earlier.  It  appears  he  was 
given  nembutal. 

Q.     That  was  the  evening  before?  A.    Yes. 

Mr.  Fall :     At  9  o'clock. 

Mr.  Kappler:  The  same  notation  appears  on  the 
7th  at  6  a.m. :  a  good  night.  At  7  o'clock  appears  the 
notation:  appetite  good.  On  the  same  day,  later  on  in 
the  day,  apparently  11:30,  appears  another  notation: 
appetite  good. 

Mr.  Fall :  That  night  he  was  given — and  that  night 
was  the  evening  of  the  7th,  he  was  again  given  nem- 
butal. 

Mr.  Kappler:  On  Friday,  the  8th,  appears  the  nota- 
tion at  6  a.m. :  slept  well.  At  7  o'clock :  appetite  good. 
At  11 :30  appears  another  notation :  appetite  good.  At 
4:30  on  the  same  day  another  notation:  appetite  good. 
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Mr.  Fall:  That  evening,  May  8th,  at  9  o'clock: 
again  given  nembutal. 

Mr.  Kappler:  What  is  the  dos^age  there,  Doctor? 
[29] 

A.  The  order  is  2  grains.  That  is  capsules  of  1-1/2 
grains, 

Mr.  Kappler :  On  May  9th,  notation  at  6  o'clock : 
slept  well.  At  7  o'clock:  appetite  good.  11:30,  an- 
other notation :  appetite  good.  And  at  1  p.m. :  Up  and 
about.  At  6:00  p.m.  on  the  same  date,  that  is,  May 
9th,  appears  a  notation:  P.M.  care,  alcohol  and  pov^der. 
Made  comfortable.     Good  day. 

Mr.  Fall :  That  same  day  at  9 :00  p.m.  he  was  again 
given  nembutal. 

Mr.  Kappler:  The  following  day,  May  10th,  at  6 
a.m.  appears  the  notation:  Had  a  good  night.  At 
11:30  on  May  10  appears  the  notation:  Patient  dis- 
missed from  hospital,  walking. 

There  appears  in  the  file,  your  Honor,  a  document 
entitled  "Master's  Certificate  of  Service  of  Sick  or  In- 
jured Seaman,"  signed  by  Frank  Muljat,  and  authorizes 
the  United  States  Public  Health  Service  to  render  medi- 
cal care  and  attention  to  this  man. 

There  is  another  one  on  the  same  date  signed  by 
Peter  Cekalovich,  master  of  the  vessel. 

The  Court:     What  date? 

Mr.  Kappler :  The  same  date,  apparently,  and  signed 
by  Muljat,  the  other  is  signed  by  Cekalovich,  one  of  the 
owners  and  master  of  the  vessel. 

The  Court:     What  is  the  date?     [30] 
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Mr.  Kappler :  May  4.  I  think  undoubtedly  the  law 
requires  that  it  be  signed  by  the  master. 

Mr.  Fall:  I  would  like  to  read  into  the  record  the 
clinical  record,  radiograph  report  from  Ward  No.  23, 
May  8,  1942,  A. P.  and  stereo  lateral  of  skull,  informa- 
tion requested.  Bone  pathology;  clinical  impression, 
fracture  in  vertex  of  skull.  Signed  by  J.  Petrich,  As- 
sistant Surgeon. 

X-ray  findings.  No  definite  evidence  of  skull  frac- 
ture. 

(Short  recess.) 

Mr.  Fall:  I  would  like  to  read  into  evidence  a  card, 
known  as  what,  Doctor?  A.     Form  1971-E. 

Mr.  Fall:     Form  1971-E.     What  is  this  card? 
A.     An  out  patient  card. 

Q.  With  reference  to  Steve  Ruljanovich.  History: 
This  patient  was  released  from  San  Pedro  Hospital  on 
5/10/42,  where  he  was  treated  for  a  large  laceration  of 
the  skull  since  5/4/42.  Had  received  a  heavy  blow  on 
the  head.  However,  he  showed  no  signs  of  intracranial 
injury.  Reported  for  check-up.  He  states  he  has  some 
soreness  of  neck  muscles. 

Notation:  Laceration  healed  well.  No  evidence  of 
complication.  Signed  by  J.  Petrich,  Assistant  Surgeon. 
Record  of  treatment,  5/13/42:  Chloroform  liniment 
to  neck  muscles.  5/19/42,  Dr.  Smith  saw  this  patient 
and  [31]  ruled  he  was  not  eligible  for  treatment.  How- 
ever he  was  to  be  given  insurance  form  for  time  he  was 
treated  in  hospital ;  certificate  to  out  patient  and  hospital 
treatment  given.  Copies  for  the  hospital  folder.  Signed 
Sherman. 
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Q.     Sherman  was  a  doctor? 

A.     No,  he  was  just  a  clerk. 

Mr.  Fall:     Is  there  anything  else  you  want? 

Mr.  Kappler:  Yes.  Your  Honor,  the  only  other 
thing  is  the  clinical  record:  An  examination  of  the 
blood  revealed  2,800,000  red  corpuscles,  10,700,000 
white  corpuscles  with  hemoglobin  per  centage  of  70  per 
cent. 

There  appears  to  be  a  temperature  chart  in  the  file. 
Can  you  interpret  that  temperature  chart  for  us  from 
the  time  the  man  entered  until  the  time  he  left? 

A.  At  2 :00  a.m.  his  temperature  was  normal,  but 
from  2:00  p.m.  on  the  day  of  admittance  until  6:00  p.m. 
on  May  7  he  ran  an  intermittent  type  of  fever  with  the 
temperature  never  below  100  degrees  Fahrenheit.  From 
May  7  until  discharge  his  temperature  was  normal. 

Q.  When  you  say  never  above  100,  what  is  normal 
temperature?  A.     98.6. 

Mr.  Kappler:     That  is  all  that  I  have. 

Mr.  Fall:  I  have  no  further  questions  from  the 
doctor. 

Mr.  Kappler:  I  want  to  ask  one  question:  (Q.) 
Was  Dunbar  connected  with  the  United  States  Public 
Health  Service  [32]  at  all?  A.     No,  sir. 

O.     Dr.    Cassidy?  A.     No,   sir. 

Mr.  Kappler:     That  is  all. 

Mr.  Fall:     I  do  have  one  other  question: 

Q.  Doctor,  is  Mr.  Ruljanovich  eligible  for  treatment 
in  the  United  States  Public  Health  Service? 

A.     At  the  present  time? 

Q.     At  that  time  was  he  eligible? 
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Mr.  Kappler:  I  object  to  that  on  the  ground  it  calls 
for  the  conclusion  and  opinion  of  the  witness  ui)on  a 
legal  matter  which  is  j^overned  by  the  statutes  of  the 
United  States,  and  I  don't  presume  he  would  know.  I 
think  it  would  be  a  matter  for  your  Honor's  interpreta- 
tion. The  fact  remains  they  did  give  this  man  aid 
down  there. 

The  Court:     What  is  the  materiality  of  it? 

Mr.  Fall:  It  is  going  to  be  very  material,  your 
Honor,  because  after  he  was  ruled  ineligible  and  in- 
curred expense  for  treatment  over  a  considerable  period 
of  time,  if  he  is  eligible  for  treatment  at  the  United 
States  Public  Health  Service,  and  during  that  period 
of  time  he  obtained  treatment  outside  and  failed  to  take 
advantage  of  it.  then  he  is  not  entitled  to  recover  for  his 
expenses  incurred  for  that  treatment. 

Mr.  Kappler:  The  only  objection  I  have,  your 
Honor,  {2>Z]  as  to  whether  or  not  a  fisherman  would  be 
entitled  to  the  advantages  of  the  United  States  Public 
Health  Service  would  be  a  matter  for  the  court  to 
determine  from  a  construction  of  the  United  States 
Statutes.  Although  the  doctor  may  know  what  their 
practice  is  down  there,  the  fact  remains  as  to  whether 
the  man  had  a  right  to  get  that  treatment,  and  is  en- 
tirely something  which  would  call  for  his  conclusion. 

The  Court:  I  think  that  objection  is  good,  counsel. 
H  you  develop  all  the  facts  connected  with  this  man's 
employment,  the  court  can  determine  that. 

(Discussion.) 

The  Witness:  A  man  still  has  a  right  to  choose  his 
own  physician,  even  if  he  is  entitled  to  treatment,  he 
still  has  the  right  to  go  anywhere  and  pay  for  it.  I 
don't  see  where  that  would  enter — 
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Mr.  Kappler:  I  move  that  be  stricken  as  a  volun- 
tary statement  and  calling-  for  this  man's  conclusion 
with  reference  to  what  the  rights  of  a  seaman  are  under 
the  general  maritime  law. 

The  Court:  I  will  let  it  stand  in  the  record.  It  is 
just  a  method  of  procedure. 

Q.  By  Mr.  Fall:  Mr.  Ruljanovich  was  not  given 
any  treatment  after  the  19th  day  of  May,  1942? 

A.  There  is  no  record  of  his  having  received  any 
treatment   from  the  Public   Health   Service.    [34] 

Q.  That  is,  from  the  United  States  Public  Health 
Service?  A.     Yes. 

STEVE  RULJANOVICH, 
recalled. 

Direct  Examination 
resumed 
By  Mr.  Fall: 

Q.  Mr.  Ruljanovich,  these  five  receipts  you  have 
handed  me  are  from  Dr.  Dunbar  and  are  receipts  for 
the  money  you  paid  him  for  treatment? 

A.     Yes,  sir. 

Q.  And  did  you  pay  him  on  the  same  day  that  you 
were  given  treatment? 

A.     Cassidy  I  paid  the  same  day,  every  time. 

Q.     The  first  one  is  June  23,  $5.00?  A.     Yes. 

Q.     The  next  one  is  July  9,  $2.00?  A.     Yes. 

Q.  The  next  one  is  July  23,  $2.00 ;  August  1 1 ,  $2.00  ; 
and  August  25,  $2.00.  A.     Yes. 

Q.     That  was  all  you  paid  Dr.  Dunbar? 

A.  Some  medicine,  I  got  no  receipt  of  the  medicine, 
$5.50,  something  like  that. 
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Q.  l)ut  the  money  that  you  paid  to  Dr.  Dunbar  is 
indicated  by  these  receipts?  [35 J  A.     Yes,  sir. 

Q.     They  total  $13.00?  A.     $13.00. 

Air.  Fall:  We  offer  in  evidence  these  live  receipts. 
They  can  be  marked  as  one  exhibit. 

The  Clerk:     Libelant's  Exhibit  1. 

LIBELLANTS'  EXHIBIT  NO.   1. 

W.  Vernon  Dunbar.  M.  D. 

471  West  Seventh  Street 

San  Pedro,  Calif. 

Phone  282 

No.  8712 
June  23,  1942 
Received  of         Mr.  Steve  Ruljanovich 
Five  ^nd  no/100 Dollars 

Bal.  Brought  Fwd 

Amount  Paid  5  —  By  Eleanor  Hay 

Balance  Due 

W.  Vernon  Dunbar,  M.  D. 

471  West  Seventh  Street 

San  Pedro,  Calif. 

Phone  282 

No.  8966 
July  9  1942 
Received  of         Mr.  Steve  Ruljanovich 
Two  and  no/100 Dollars 

Bal.  Brought  Fwd. 

Amount  Paid  2  —  By  Eleanor  Hay 

Balance  Due 
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W.  Vernon  Dunbar,  M.  D. 

471  West  Seventh  Street 

San  Pedro,  Calif. 

Phone  282  No.  9195 

July  23  1942 
Received  of         Mr.  Steve  Ruljanovich 

Two  and  no/100 : Dollars 

Bal.  Brought  Fwd. 

Amount  Paid  2  —  By  Eleanor  Hay 

Balance  Due 

W.  Vernon  Dunbar,  M.  D. 

471  West  Seventh  Street 

San  Pedro,  Calif. 

Phone  282  No.  9473 

August  11  1942 
Received  of         Mr.  Steve  Ruljanovich 

Two  and  no/100 Dollars 

Bal.  Brought  Fwd. 

Amount  Paid  2  —  By  Eleanor  Hay 

Balance  Due 

W.  Vernon  Dunbar,  M.  D. 

471  West  Seventh  Street 

San  Pedro,  Calif. 

Phone  282  No.  9718 

August  25  1942 
Received  of         Mr.  Steve  Ruljanovich 

Two  and  no/100 Dollars 

Bal.  Brought  Fwd. 

Amount  Paid  2  —  By  Eleanor  Hay 

Balance  Due 

[Stamped]:       Date:    12/16/43.     No.   1  in  evidence. 


Diesel  Screw  "Jk^lsy  Ross,"  etc.  95 

(Testimony  of  Steve  Ruljanovich.) 

Q.  By  Mr.  Fall:  You  have  handed  me  four  re- 
ceipts from  Dr.  Cassidy.  Were  these  sums  paid  to  Dr. 
Cassidy  on  the  same  day  that  you  went  there  for  treat- 
ment? A.     On  the  same  day. 

Q.  The  first  one  is  September  ll),  1942,  $2.00;  No- 
vember 19.  $2.00;  December  4,  $1.50;  January  2?>, 
1943,  $2.00.  A.     Yes. 

Q.     A  total  of  $7.50  to  Dr.  Cassidy?  A.     Yes. 

Mr.  Fall :     We  ofier  these  receipts  in  evidence. 
The  Clerk:     Libelant's  Exhibit  2. 

LIBELLANTS'  EXHIBIT  NO.  2. 

Save  Y^our  Receipts 
E.   S.   Cassady,   M.   D. 
804  So.  Pacific  Ave. 
San  Pedro,  Calif. 

Sept.  16  1942 
Received  of         Mr.  Steve  Ruljanovich 

Two  and   no/100 Dollars     $2  no/ 100 

E.  S.  Cassady,  M.  D. 
Balance  Due  $     In  full  By         H 

Save  Your  Receipts 
E.   S.   Cassady,   M.   D. 
804  So.  Pacific  Ave. 
San  Pedro,  Calif. 

Nov  19  1942 
Received  of         R7<;novich  Mr.  Steve 

Two no/100  Dollars  $2  00/100 

E.  S.  Cassady.  M.  D. 
Office 
Balance  Due  $ By     Hazel  Robertson 
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Save  Your  Receipts 
E.   S.   Cassady,   M.   D. 
804  So.  Pacific  Ave. 
San  Pedro,  Calif. 

Dec.  4  1942 
Received  of         Mr.  Steve  Ruljanovich 

One  and  50/100 Dollars  $1  50/100 

E.  S.  Cassady,  M.  D. 
Balance  Due  $     In  full  By         H 

Save  Your  Receipts 
E.   S.   Cassady,   M.   D. 
804  So.  Pacific  Ave. 
San  Pedro,  Calif. 

Jan.  23  1943 
Received  of         Mr.  Ruljanovich 

Two  and  no/100 Dollars     $2  no/ 100 

E.  S.  Cassady.  M.  D. 
Balance  Due  $     In  full  By         H 

[Stamped]:     Date:    11/26/43.    No.  2  in  evidence. 

Mr.  Kappler :  I  object  to  the  admission,  your  Honor, 
of  both  Libelant's  Exhibits  1  and  2,  upon  the  ground 
that  they  are  immaterial,  there  being  no  showing  so  far 
that  any  of  the  treatment  which  the  libelant  received 
from  any  of  these  doctors  was  not  treatment  which 
could  not  have  been  obtained  at  the  United  States  Public 
Health  Service. 

Mr.  Fall :  The  record  is  in  without  objection  that  he 
was  ruled  ineligible  for  treatment  at  the  United 
States  [36]  Public  Health  Service.  He  was  told  to 
2"o  elsewhere  for  treatment. 
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The  Court:      In  evidence. 

Mr,  Kappler:  May  we  ha\e  an  exception  to  that, 
your  Honor? 

The  Court :     Yes. 

Q.  By  Mr.  F'all :  You  have  handed  me  four  re- 
ceipts from  Dr.  C.  B.  VValsvvorth.  Were  those  amounts 
paid  to  Dr.  Walsworth  fi^r  treatment  for  your  condi- 
tion resulting  from  your  injuries?         A.     Sure. 

Q.  You  have  handed  me  four  receipts  from  Dr. 
Walsworth.  Do  those  receipts  indicate  the  total  sums 
you  paid  to  Dr.  Walsworth?  A.     Yes. 

Q.  The  t^rst  one  is  March  5,  1943,  for  $6.50;  April 
20,  1943,  $5.00;  July  12,  1943.  $5.00;  November  5, 
1943,  $11.50. 

A.  Excuse  me.  I  couldn't  find  that  receipt  when  I 
paid  Dr.  Cassidy  the  Memorial  Hospital.  I  paid  cash 
$25.00.  I  couldn't  find  it,  because  I  looked  this  morn- 
ing and  I  couldn't  find  it. 

Q.  But  these  receipts  from  Dr.  Walsworth  totaling 
$28.00  are  all  that  you  paid  to  Dr.  Walsworth? 

A.     Yes,  sir. 

Mr.  Fall :  We  offer  these  receipts  of  Dr.  Walsworth 
as  [37]  libelant's  next  in  order. 

Mr.  Kappler:     I  object  on  the  same  grounds. 

The  Court:     In  evidence. 

The  Clerk:     libelant's  Exhibit  3  in  evidence. 
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LIBELLANTS'  EXHIBIT  NO.  3. 

Mar.  5  1943  No.  508 

Received  of         Mr  S  Ruljanovich 

Six  &  50/100 Dollars 

$6.50  Dr  C  B  Walsworth 

cash 

April  20  1943  No.  890 

Received  of         Mr.  S.  Ruljanovich 

Five  Dollars 

$5.00  Dr.  C.  B.  Walsworth 

cash 

July  12  194....  No 

Received  of         Steve  Rif/anovich 

Five  and  no/100 Dollars 

$5.00  Dr.  C.  B.  Walsworth 

Nov.   5    1943  No 

Received  of         Steve  Rwyanovich 

Eleven  &  50/100 Dollars 

in  full  to  date 
$11.50  Dr.  C.  B.  Walsworth 

[Stamped]:     Date:    12/16/42.     No.  3  in  evidence. 

Q.  By  Mr.  Fall :  You  were  examined  by  Dr.  Cour- 
ville  in  the  White  Memorial  Hospital?  A.     Yes. 

Q.     Who  sent  you  to  Dr.  Courville? 

A.     Dr.  Cassidy. 

Q.  That  was  when  you  were  under  treatment  with 
Dr.  Cassidy?  A.     Yes,  sir. 

Q.     What   did   that   examination   cost? 

A.     $25.00. 
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Q.     And  Dr.  Courvillc  is  a  neurologist? 

A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  he  is  in  the  armed 
services  now,  in  either  the  Army  or  Navy? 

A.  I  don't  know.  Mr.  Fall,  because  at  that  time  he 
said  to  me  maybe  he  g"o  in  the  Army. 

Q.     Have  you  tried  to  contact  him?  A.     Yes. 

Q.     In  the  last  few  months?  A.     Yes. 

Q.     Were  you  able  to  get  in  touch  with  him? 

A.     No.     I   be  once  over  there.    [38] 

Q.     Was  he  there  then?  A.     I  don't  think  so. 

Q.     You  went  to  his  office? 

A.     Yes,  I  been  in  the  office;  yes. 

Q.     And  he  wasn't  there? 

A.  I  don't  think  so.  He  says  he  go  in  the  Army.  I 
don't  know  now. 

Q.  Do  you  know  how  much  money  you  spent  for 
medicines  ? 

A.  Well,  I  spent  for  Walsworth  about  $11.50  and 
for  Dunbar  $5.60.  something  like  that,  and  Cassidy 
$4.30. 

Q.     You  were  examined  by  Dr.  Dickerson,  were  you  ? 

A.     Yes,  sir. 

Q.     Who  sent  you  to  Dr.  Dickerson? 

A.     Lawyer  Roberts  from  Wilmington. 

Mr.  Fall :     You  may  cross  examine. 

( Adjournment  was  had  until  two  o'clock  p.  m.  of  the 
same  day.) 
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At  2 :00  o'clock  p.  m. 

Mr.  Kappler :  Before  I  start  with  cross  examination 
of  the  libelant,  your  Honor,  there  is  an  attorney  in  the 
courtroom,  Mr.  Roberts,  who  is  under  subpoena,  who 
is  doing  certain  work  at  the  harbor  in  the  way  of  war 
shipping,  and  he  informs  me  he  would  like  to  get  out 
of  here  as  soon  as  he  can.  I  wonder  if  he  can  be  called 
out  of  order. 

The  Court:  He  may  be  called  out  of  order.  Any- 
thing to  [39]  expedite  the  war. 

MURRAY  H.  ROBERTS, 

called  as  a  witness  on  behalf  of  the  Libelant,  being  first 
duly  sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     Please  state  your  name. 

The  Witness:     Murray  H.  Roberts. 

Direct   Examination 
By  Mr.  Fall: 

Q.  Mr.  Roberts,  did  you  have  occasion  to  employ 
Dr.  Dickerson  for  the  purpose  of  making  some  ex- 
amination of  Mr.  Ruljanovich?  A.     I  did. 

Q.  And  those  examinations  were  made  when,  do 
you  recall?  A.     No,  sir,  I  don't. 

Q.  Do  you  recall  it  was  sometime — the  examina- 
tion was  sometime  in  1942? 

The  Court:     Is  this  a  doctor? 

The  Witness :     No ;  I  am  an  attorney. 

The  Court:  I  understood  you  were,  but  I  thought, 
in  making  a  physical  examination,  I  was  listening  to  a 
doctor. 
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Mr.  Fall:  No;  he  ejiiployed  Dr.  Dickerson  for  the 
purpose  of  niakinj.^-  an  examination  of  Mr.  Ruljanovich. 

The  Court:  All  rij^ht,  just  so  we  don't  get  the  doc- 
tors and  lawyers  mixed  up. 

Q.  By  Mr.  Fall :  \'ou  say  Approximately  August 
1,  1942,  1 40  J  would  be  near  the  date  of  the  first  ex- 
amination? A.     I  think  so. 

Q.  Then  sometime  earh-  in  January,  1943,  another 
examination  was  made?  A.     I  think  so. 

Q.     You  received  the  reports,  did  you  not? 

Mr.  Kappler:  That  is  objected  to  as  being  utterly 
immaterial. 

Mr.  Fall :  I  am  laying  the  foundation.  I  have  got 
to  call  a  doctor  that  is  a  hostile  witness.  He  w-as  em- 
ployed by  the  insurance  carriers,  and  is  the  only 
neurologist  that  saw  the  man  at  that  particular  period 
of  time,  and  he  would  be  the  only  one  that  could  testify 
as  to  the  man's  condition  as  of  August  1,  1942,  and 
I  anticipate  he  is  going  to  be  quite  hostile,  from  some 
things  that  occurred,  and  I  desire  to  lay  the  foundation 
because  I  may  ask  to  examine  him  by  leading  ques- 
tions, by  reason  of  the  fact  that  he  is  a  hostile  witness. 

The  Court :  I  don't  see  how  you  can  accomplish  that 
by  this  witness. 

Mr.  Fall :  I  want  to  lay  the  foundation  to  show  by 
whom  he  was  employed,  and  by  whom  his  services  or 
bill  for  his  examination  was  paid. 

Mr.  Kappler:     I  object  to  that  as  immaterial. 

The  Court:  I  will  overrule  the  objection,  if  that  is 
counsel's  only  purpose.   [41] 
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A.  I  drew  a  draft  in  payment  of  Dr.  Dickerson's 
bill. 

Q.  By  Mr.  Fall:  You  drew  a  draft  from  what 
company?  A.     Not  on  any  company. 

Q.     On  what  account? 

A.     I  don't  know  what  you  mean  by  that. 

Q.     What  did  you  pay  him  for? 

A.     I  paid  him  for  his  services  rendered. 

Q.     Out  of  what  account  did  that  money  come? 

A.  I  don't  know.  I  drew  a  draft  on  an  individual 
in  payment  of  the  bill. 

Q.     Do  you  have  that  draft? 

A.  I  don't  have  have  the  original.  The  original  was 
presented  for  payment  in  San  Francisco. 

Q.  And  that  draft  was  drawn  on  the  Occidental 
Indemnity  Company  or  the  Fireman's  Fund  Insurance 
Company?  A.     No,  sir. 

Q.     It  was  drawn  on  John  Black? 

A.     That  is  right. 

Q.  John  Black  is  agent  for  the  Occidental  Indemnity 
Company,  and  the  Fireman's  Fund? 

Mr.  Kappler:     I  object  to  that  as  being  immaterial. 

The  Court:     You  may  answer. 

A.     He  isn't  an  agent,  no.     He  is  our  chief  counsel. 

Q.  By  Mr.  Fall:  He  is  chief  counsel  for  the  com- 
pany, is  that  right? 

A.  That  is  right.  That  is,  with  reference  to  cer- 
tain [42]  types  of  coverage. 

Q.  And  the  particular  type  of  coverage  that  was  on 
the  "Betsy  Ross"? 
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Mr.  Kupplcr :  1  object  to  that  as  being  wholly  im- 
material. 

The  Court:  There  is  no  foundation  for  that,  is 
there,  counsel? 

Mr.   Fall:     Maybe   not. 

The  Court :     Objection  sustained. 

Q.  By  Mr.  Fall:  Vou  are  employed  by  John  Black, 
is  that  correct? 

A.  I  am  retained  by  him.  I  wouldn't  use  the  word 
"employment"  as  describing  my  association. 

Q.  You  have  offices  with  John  Black;  his  name  is 
on  your  office  in  Wilmington? 

A.  His  name  appears  on  the  door,  with  another 
name. 

Q.  Do  you  have  the  receipted  bills  sent  by  Dr.  Dick- 
erson?  A.     No,  sir,  I  do  not. 

Q.     Did  you  ever  receive  one? 

A.     Did  I?     I  received  two  of  them. 

Q.     Where  are  they?  A.     In  San  Francisco. 

Mr.  Fall:     That  is  all. 

Mr,  Kappler:     No  questions.  [43] 

STEVE  RULJANOVICH, 
recalled. 

Cross   Examination 
By  Mr.  Kappler: 

Q.     You  recall,  Mr.  Ruljanovich,  that  you  filed  with 
the  Industrial  Accident  Commission  application  to  get 
compensation  from  your  employer? 
A.     Compensation?     I  don't  get  nothing. 
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Mr.  Fall :  May  I  offer  something  at  this  time  ?  In 
view  of  the  fact  that  the  court  has  admitted  a  portion 
of  the  record  which  Mr.  Kappler  has  taken  this  docu- 
ment from,  I  believe  the  whole  record  should  be  before 
the  court,  as  long  as  the  whole  thing  is  certified;  I  think 
it  would  be  a  very  good  idea  that  the  whole  thing  go  in. 

The  Court:  I  think  if  there  is  any  other  part  of  the 
record  that  in  any  way  explains  the  document  that  is 
offered  in  evidence,  or  is  necessary  to  a  proper  in- 
terpretation of  the  document  that  is  offered  in  evidence, 
then  that  document  should  be  in  evidence. 

Q.  By  Mr.  Kappler:  Do  you  recall  that  on  or 
about  January  19,  1943,  you  signed  the  document  that 
appears  to  be  in  this  form? 

Mr.  Fall:     We  will  stipulate  that  he  did. 

Q.  By  Mr.  Kappler:  Your  examination  by  Dr. 
Courville,  the  neurologist,  at  the  White  Memorial  Hos- 
pital, was  made  on  or  about  January  31,  wasn't  it? 

A.     Yes.     [44] 

Q.  In  other  words,  it  was  after  you  had  filed  this 
application  for  the  adjustment  of  your  compensation, 
isn't  that  right.  A.     Yes. 

Q.  As  a  matter  of  fact,  Mr.  Ruljanovich,  that  Dr. 
Courville  did  not  give  you  any  medical  treatment  of  any 
kind? 

A.     No;  just  an  examination  in  the  office. 

O.     He  just  examined  you?  A.     Yes. 

Q.  Isn't  it  a  fact  that  the  $25.00  which  you  paid 
him  was  for  the  purpose  of  his  making  out  a  report 
which  could  be  submitted  to  the  Industrial  Accident 
Commission  as  evidence? 
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The  Court :  1  think  you  will  have  to  break  up  your 
sentences  and  make  them  shorter  and  in  plainer  lan- 
guage, because  this  witness  does  not  understand  large 
words.     I  think  counsel  could  stipulate  as  to  that. 

Mr.  Fall:  There  must  have  been  two  examinations. 
I  know  that  the  report  of  Dr.  Courville  was  up  before 
the  Industrial  Accident  Commission,  but  I  don't  know 
whether  that  was  obtained  for  that  pur^xise.  My  recol- 
lection is  that  it  was  sent  to  one  of  the  doctors  in  San 
Pedro  and  was  obtained  for  that  purpose,  and  was  sub- 
sequently used,  but  I  am  not  sure. 

Mr.  Kappler:  In  any  event,  the  examination  was 
made  [45]  after  the  application  was  filed.  That  is  the 
point  I  wanted  to  bring  out. 

Mr.  Fall :  Find  out  if  another  examination  was  made 
by  Dr.  Courville. 

Q.  By  Mr.  Kappler:  Did  he  examine  you  more 
than  once?  A.     No,    just    once, 

Q.  You  have  itemized  for  his  Honor  a  list  of  the 
doctor  bills,  then  you  made  a  separate  list  of  the  medi- 
cines which  you  purchased.  You  stated  to  the  court 
that  there  was  an  item  of  $11.50  for  which  you  had 
received  a  receipt  from  Dr.  Walsworth.  Do  you  recall 
that?  A.     Yes. 

Q.  Then  when  you  came  back  and  gave  your  testi- 
mony about  medicine,  you  listed  $11.50  for  medicines 
incurred   from   Dr.   Walsworth.  A.     Yes. 

Q.  Isn't  it  true  that  that  is  the  same  figure  you  are 
talking  about? 

A.  Yes,  but  I  don't  show  $11.50.  I  have  got  no 
receipt  with  me,  but  I  know  exactly. 
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Q.     Did  you  pay  Dr.  Walsworth  $11.50? 
A.     I  did. 

Q.  You  also  then  incurred  another  expense  of 
$11.50? 

A.  No,  excuse  me.  That  is  besides,  I  buy  in  the 
drug"  store,  besides  the  visits. 

Q.  How  do  you  arrive  at  a  figure  of  $11.50?  Did 
you  [46]  keep  a  record  of  your  purchases  of  drugs? 

A.     Sure. 

Q.     Where  have  you  got  that  record? 

A.     I  got  it  home. 

Q.     Can  you  bring  it  to  court  with  you  tomorrow? 

A.     Sure. 

Mr.  Kappler:  I  would  like  to  offer  in  evidence,  your 
Honor,  the  original  deposition  of  the  libelant,  which 
was  taken  in  Mr.  Fall's  office  on  October  23,  1943. 

Mr.  Fall:  To  which  I  object.  The  witness  is  in 
court. 

The  Court:  Yes;  I  think  the  rule  is,  counsel,  if 
the  witness  is  here  and  he  can  be  fully  and  thoroughly 
examined,  the  objection  of  Mr.  Fall  is  good,  but  if  you 
want  to  use  it  for  any  purpose — 

Mr.  Kappler :  I  was  really  only  endeavoring  to  save 
time,  your  Honor. 

The  Court:  I  appreciate  that,  but  the  objection  will 
have  to  be  sustained. 

Mr.  Fall:  Your  Honor,  if  it  is  going  to  save  time, 
I  have  no  objection  to  its  going  in,  but  I  think  it  should 
be  read  and  not  introduced  at  this  time  during  the  cross 
examination. 
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The  Court:  Your  objection  is  good,  counsel.  I  will 
have  to  sustain  it  on  the  ground  stated  by  counsel. 

Mr.  Fall:  Counsel,  if  you  want  to  save  time,  I  will 
stipulate  it  may  go  in.     [47] 

Mr.  Kappler :  All  right,  then,  1  can  read  it  at  a 
later  time,  your  honor. 

The  Court:     Yes. 

Q.  By  Mr.  Kappler:  Mr.  Ruljanovich,  let  me  ask 
you  this:  You  recall  the  taking  of  your  deposition  in 
Mr.  Fall's  office?  A.     Yes. 

Q.  Who  was  present  when  you  made  changes  in  the 
deposition?  A.     What  is  that? 

The  Court :  Show  him  what  you  mean,  counsel.  He 
is  not  familiar  with  legal  proceedings. 

Q.  By  Mr.  Kappler:  Do  you  recall  the  day  that  1 
was  in  Mr.  Fall's  office  and  asked  you  a  lot  of  ques- 
tions ?  A.     Yes. 

Q.  There  was  a  lady  there  who  took  down  the  ex- 
amination in  shorthand?  A.     Yes. 

Q.     Thereafter  she  wrote  it  up?  A.     Yes,  sir. 

Q.  This  document  was  shown  to  you,  wasn't  it, 
after  that?  A.     Yes. 

Q.     Where  was  that?     In  Mr.  Fall's  office? 

A.     Mr.  Fall's. 

Q.  Who  was  present  besides  yourself  and  Mr. 
Fall?     [48] 

A.     You  and  Mr.  Fall  and  my  daughter. 

Q.     After  it  was  written  up,   Mr.   Ruljanovich? 

A.     After  you  and  Mr.  Fall. 
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Q.     That  was  when  I  asked  you  the  questions. 

A.     Sure. 

Q.  After  this  was  all  typed  up,  which  was  after  I 
left  the  office,  you  saw  this  document,  didn't  you? 

A.     Yes. 

Q.  Who  was  there  at  that  time  when  you  made  these 
corrections  in  the  document? 

A.  Because  I  made  a  mistake.  You  see,  I  made  a 
lot  of  mistakes.  I  know  that;  you  know  I  can't  speak, 
and  I  made  mistakes.   That  is  why  I  need  an  interpreter. 

Q.  I  want  to  know  who  was  there  when  you  cor- 
rected the  deposition. 

A.     I  was.     I  been  in  Mr.  Fall's  office. 

Q.  Was  there  anyone  else  there  besides  Mr.  Fall 
and  yourself? 

A.     It  was  with  my  daughter. 

O.     That  is  Mrs.  Cekalovich? 

A.     Mrs.  Cekalovich. 

O.  Were  all  these  corrections  made  in  your  own 
handwriting?  A.     No. 

Q.     Who  made  them? 

A.     I  guess  my  daughter.     [49] 

Q.     Your  daughter  made  the  corrections 

A.     Yes. 

Q.     Is  that  your  handwriting  where  it  says  "S.  R."? 

A.     Yes,  this  is  mine. 

Q.     Each  place  where  it  says  "S.  R."  is  yours? 

A     Sure. 

Q.  Did  anybody  suggest  to  you  that  certain  changes 
should  be  made  in  the  deposition?  A.     No. 
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Q.     Did  you   talk   it   over   with    Mr.   Fall   and   your 
daughter  before  you  made  the  changes? 

A.     No,   because   I   no  understand,   because   I   don't 
understand  every  words. 

Q.  So  you  made  the  changes  because  you  did  not 
understand  at  the  time  the  question  was  asked? 

A.  Yes,  I  told  you  I  don't  remember  everything  like 
before. 

0.  You  say  you  are  tailing  cans  right  now  at  the 
French  Sardine  Company?  A.     Yes. 

Q.  How  many  hours  a  day  do  you  work  down  there 
at  the  present  time? 

A.  Sometimes  six  or  seven;  it  depends  upon  how  the 
fish— 

Q.     It  depends  on  how  the  fish  run?  A.     Yes. 

[50] 

Q.  On  occasions  since  you  went  back  to  work  in 
July  you  have  worked  overtime,  haven't  you? 

A.  I  was  a  couple  of  times  overtime,  because  he 
tell  me  he  be  short  of  men.  I  try  a  couple  of  times, 
he  make  me  work,  and  I  stayed  home  after  that  six  or 
seven  days.  Of  course  I  get  tired;  I  can't  last  very 
long. 

Q.  Aside  from  that,  though,  you  have  been  em- 
ployed continuously  since  July;  is  that  right? 

A.     Yes. 

Q.  As  I  understood  from  your  deposition,  you  are 
making  more  money  now  than  you  were  when  you  were 
working  for  the  French  Sardine  Company,  before  you 
were  employed  on  the  "Betsy  Ross"? 
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The  Court:  That  is  too  complicated.  I  don't  under- 
stand it  myself.  I  don't  know  how  you  would  expect 
a  man  like  this  to  understand  it,  counsel. 

Mr.  Fall:  Counsel,  I  will  stipulate  that  the  rate  of 
pay  in  1941  and  the  early  part  of  '42  for  the  men  in 
the  cannery  was  80  cents  an  hour,  and  sometime  be- 
tween May,  1942,  and  July  of  1943  they  increased  the 
pay  to  90  cents  an  hour. 

Mr.  Kappler:  I  will  accept  the  stipulation.  That  is 
all,  your  honor. 

Mr.  Fall:     I  think  it  is  in  the  deposition  anyway. 

The  Court:     Any  further  questions? 

Mr.  Fall:     No,  I  have  none,  your  Honor.    [51] 

DR.  DORRELL  G.  DICKERSON, 

called  as  a  witness  on  behalf  of  the  Libelant,  being  first 
duly  sworn,  was  examined  and  testified  as  follows : 

The  Clerk:     What  is  your  full  name? 

The  Witness:     Dorrell  G.  Dickerson. 

Direct  Examination 
Br.  Mr.  Fall: 

Q.  Dr.  Dickerson,  you  made  an  examination  of 
Steve  Ruljanovich  at  the  request  of  Murray  Roberts,  or 
rather  two  examinations? 

A.     Two  examinations,  sir. 

O.  One  of  them  on  August  1,  1942,  and  one  Janu- 
ary 9,  1943?  A.     That  is  right. 

Q.  Doctor,  of  what  school  of  medicine  are  you  a 
graduate  ? 
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A.  George  Washington  University,  Washington, 
D.  C,  1917. 

Q.     You  are  specializing  in  neurology? 

A.     Neurology  and  brain  surgery, 

Mr.  Fall :  Will  you  stipulate  to  Dr.  Dickerson's 
qualifications? 

Mr.  Kappler:     Yes. 

Q.  By  Mr.  Fall:  On  January  9,  1943,  you  made  a 
written  rejxjrt  to  Mr.  Roberts,  did  you? 

A.  Yes,  that  is  the  second  one.  I  made  the  first  one 
on  August  1,  1942.  That  is  the  last  one,  January  9, 
[52]  1943. 

Q.     I  show  you — 

A.     I  have  them  here. 

Q.  — a  copy  that  I  have  here,  signed  by  you.  Will 
you  take  a  look  at  that  and  see  if  that  is  the  report 
you  made  on  January  9,  1943? 

A.     Yes,  that  is  right. 

Mr.  Fall :     We  offer  this  in  evidence. 

Mr.  Kappler:  I  object  to  it  on  the  ground  it  is 
immaterial  and  is  not  the  best  evidence.  The  doctor  is 
here  in  court  and  he  can  testify  to  what  he  found. 

The  Court:  Objection  sustained.  You  can  ask  the 
doctor  any  questions  you  desire,  counsel,  from  the  re- 
port. 

Q.  By  Mr.  Fall :  Doctor,  you  made  an  examination 
of  him  first  on  8/1/42.  What,  if  any,  were  the  com- 
plaints at  that  time? 

A.  To  use  his  words,  which  I  took  down  here,  'T 
get  dizzy  spells  and  headaches.     This  bone  in  my  neck 
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is  sore."  He  indicates  the  lower  cervical  spine.  And 
"I  sleep  lightly."    Those  were  his  complaints. 

Q.  And  on  your  examination  what  were  your  find- 
ings? 

A.  I  will  read  them  here.  I  examined  Mr.  Ruljano- 
vich in  my  office  and  there  was  a  friend  present.  I 
don't  know  the  gentleman's  name.  He  was  a  short, 
well  developed,  stocky  man;  weighed  about  160  pounds. 
His  head  was  normal  except  for  a  scar  which  was  ir- 
regular in  shape  at  the  top  of  the  skull,  at  vertex.  There 
was  no  depression  or  [53]  any  elevation  of  the  skull. 
The  scar  was  about  Ya  of  an  inch  away  from  the  mid 
line,  slightly  back  of  the  vertex,  about  2^^  by  3  inches, 
irregular.  The  healing  had  been  good  and  normal. 
The  ears  negative.  Tonsils  either  had  been  removed 
or  extremely  small.  I  could  hardly  see  them.  Mouth  in 
fair  condition;  teeth  partly  out.  He  was  wearing 
dentures,  which  he  said  had  been  broken  in  the  acci- 
dent. 

The  neck  was  normal.  No  grating  of  the  bones  or 
crepitus.  He  was  complaining  of  soreness  around  the 
seventh  cervical  spine.  That  is  the  lower  cervical.  But 
he  was  able  to  do  all  the  usual  tests  of  the  neck. 

The  thyroid  you  couldn't  feel.  The  glands  of  the 
neck  were  not  enlarged;  could  not  be  felt. 

The  heart  sounds  were  moderately  accentuated;  a 
little  sharper  than  the  ordinary  condition. 

The  blood  pressure  was  160/85. 

The  arteries  of  the  arms,  I  could  feel  them  rotate  un- 
der my  fingers. 
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Pulse  rate  normal.     The  volume  was  good. 

The  extremities  were  normal. 

I  examined  the  sense  of  smell;  it  was  normal,  both 
sides. 

He  had  a  disturbance  of  vision,  what  is  called  myopic 
state;  about  half  normal;  20  over  40.  The  optic  nerve 
was  normal;  what  we  call  fundi,  negative.  No 
nystagmus.  Ocular  movements  normal.  No  double 
vision.  Twitching  of  [54]  the  eye  in  face  was  the 
same  on  either  side.  The  face  was  symmetrical.  Bite 
equal.  Face  nerves  normal.  No  disturbance  of  sensa- 
tion. Tongue,  when  asked  to  stick  it  out,  came  out 
near  the  midline.    Hearing  was  normal. 

Wever  was  referred.  Had  good  strong  shoulder 
muscles:  equal.  All  deep  reflexes  were  present,  arms 
and  legs,  about  one  plus  in  arms  and  shoulders.  Super- 
ficial reflexes  present  and  normal.  No  pathological  re- 
flexes. 

Sensory  tests  all  normal. 

Motor  tests:  no  weakness  or  atrophy.  Coordination 
normal.  Testing  the  cerebellum,  it  was  normal.  No 
disturbance  of  speech.  Cerebral  lobes  normal,  parietal 
normal:  occipital  lobes  of  the  brain  normal.  Visual 
fields  in  normal  condition.  The  Romberg  test  was 
good;  sways  in  the  Romberg  posture.  When  I  had  him 
put  his  feet  together  and  close  his  eyes,  he  wobbled  a 
little  bit  from  side  to  side.  He  walked  normally  and 
naturally. 

That  was  the  extent  of  my  examination. 

Q.     On  that  report  what  were  your  conclusions? 
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A.  This  man  cooperates  splendidly.  Does  not  make 
any  effort  to  exaggerate  his  test.  There  are  no  signs 
of  organic  brain  injury.  He  has  moderate  high  blood 
pressure,  which  results  in  vertigo;  that  may  last  several 
months,  and  especially  for  a  person  past  middle  life. 

Another  symptom  he  complains  of,  he  states  that 
there  is  tenderness  of  the  seventh  cervical  spine,  which 
will  [55]  resolve  in  time,  possibly  four  or  five  months. 

I  suggested  rest  and  the  avoidance  of  direct  sun  rays ; 
heat,  massage,  and  I  felt  there  would  be  a  recovery 
from  all  of  the  symptoms.  I  advised  treatment  for  the 
hypertension  and  dizziness,  and  diagnosed  that  he  was 
temporarily  totally  disabled. 

O.  That  condition  was  essentially  the  same  when 
you  examined  him  on  January  9,  1943,  was  it.  Doctor? 

A.     I  did  not  hear  the  first  part  of  the  question. 

Q.  Was  that  condition  essentially  the  same  when 
you  examined  him  on  January  4,  1943? 

A.  I  will  have  to  read  this  again  to  be  sure  about 
that.  I  haven't  read  it,  and  it  is  a  matter  of  some  little 
time. 

O.  Do  you  have  a  copy  of  your  report  that  you 
made  on  January  4,  1943? 

A.     Yes,  I  have  it  here. 

Q.     You  might  go  ahead  and  read  your  conclusions. 

A.  I  might  state  this  interval  history.  He  has  not 
been  working  since  he  was  here  last,  August  1,  1942. 
He  says  he  has  done  no  work,  no  home  chores;  that  he 
has  seen  Dr.  Cassidy  about  once  a  month  at  San  Pedro. 
He  said  the  progress  remains  about  the  same. 
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I  asked  him  how  he  felt  and  his  complaints.  He  com- 
plained of  dizziness  and  said  the  spine  behind — can't 
touch  it  at  times,  because  it  is  sore.  When  I  walk  I 
get  a  grab  |  56]  in  my  head.  I  don't  feel  like  working 
because  of  the  dizzy  head  and  the  sore  spine.  I  don't 
sleep  very  good  because  the  grabbing  in  my  head  makes 
me  nervous,  and  I  have  to  get  up  in  the  night.  My 
appetite  is  not  so  bad — medium.  I  weigh  about  163 
pounds. 

The  examination  of  his  general  physical  condition 
showed  him  about  the  same;  a  stocky,  swarthy  man, 
five  feet  five  inches,  165  pounds.  Head  normal  in  shape 
and  size.    Scar;  the  healing  had  been  good  and  normal. 

Ears  negative. 

Tonsils  out. 

Mouth  clean.  Partial  denture.  Lower  central  in- 
cisors need  attention.  Some  gingival  irritation  present. 
Tender  on  seventh  cervical  spine.  No  spasm  or  limita- 
tion in  motion.  No  crepitus,  which  would  be  grating 
of  the  bones. 

Thyroid  could  not  be  felt.  Post  cervical  lymph  nodes 
not  enlarged. 

Heart   tones  moderately  accentuated.     No  murmurs. 

Blood  pressure  lower,  150/80.  Pulse  normal  rate  and 
quality. 

Peripheral  vessels  palpable. 

Abdomen:     No  complaints. 

Extremities  are  normal. 

On  the  neurological  there  was  no  change  whatever. 
That  was  the  same. 
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On  the  Romberg  test,  sways  in  the  Romberg  position, 
[57]  knees  and  feet  together  and  eyes  closed  he  swayed. 

What  does  that  indicate? 

A.  That  in  itself  does  not  indicate  anything  in  par- 
ticular. You  see  it  in  a  lot  of  people.  Romberg  taken 
with  other  things  has  a  lot  of  significance,  but  by  itself 
it  has  no  particular  significance.  You  would  probably 
sway  in  the  same  test  under  nervous  tension  on  ex- 
amination. If  one  would  fall  over  or  pitch  violently 
and  quickly,  it  would  have  great  significance  and  might 
mean  something  rather  serious,  but  simple  swaying  in 
the  Romberg  position  might  mean  weakness,  nervous 
tension;  it  might  mean  fatigue.  It  might  be  due  to  any 
trouble;  it  might  be  due  to  a  toxic  condition,  and  if  ac- 
companied with  other  positive  signs  it  takes  on  greater 
significance.  He  had  symptoms  of  commotio  cerebri. 
Commotio  cerebri  means  a  jarring  or  shaking  of  the 
head  or  brain. 

Q.     Is  that  brain  concussion? 

A.  No,  it  is  not  concussion,  exactly  concussion, 
when  you  lose  consciousness,  but  when  the  head  is  very 
much  shaken,  when  you  get  a  punch  or  jolt  on  the  head 
and  it  jars  you  or  shakes  you,  you  might  be  dizzy  for 
a  minute  but  not  unconscious.  It  is  a  jarring  or  shak- 
ing. 

Q.  You  don't  have  to  have  unconsciousness  to  have 
concussion,  Doctor?  A.  Yes,  you  do.  I  believe  the 
dictionary  says  and  most  authorities  say  that  concussion 
of  the  brain  is  a  loss  [58]  of  consciousness  that  follows 
immediately  upon  a  blow  to  the  head,  followed  by  com- 
plete recovery.  That  is  what  the  dictionary  says  on 
that. 
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Q.  When  you  examined  him  on  January  9,  1943, 
was  he  still  temporarily  totally  disabled? 

A.  Yes,  I  said  temporarily  disabled.  Temporary 
total. 

Q.  At  that  time  you  did  not  know  and  would  not 
attempt  to  make  a  statement  of  how  long  it  would  be 
before  he  would  be  able  to  return  to  work? 

A.  No;  that  would  depend  on  quite  a  few  things  and 
what  kind  of  work  he  could  do. 

Q.  Doctor,  I  might  say  that  he  did  return  to  work 
in  the  cannery  on  July  9th  of  this  year. 

A.  At  the  time  I  saw  him  I  did  not  think  he  could 
go  back  to  work  as  a  fisherman  at  that  time.  I  haven't 
seen  him  since.     I  don't  know. 

Mr.  Fall:     That  is  all.     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Kappler: 

Q.  Doctor,  in  making  the  neurological  examination, 
you  have  two  types  of  symptoms  to  take  into  considera- 
tion, do  you  not?  A.     Yes,  sir. 

Q.     Those  symptoms  are  what? 

A.  Where  the  patient  gives  his  complaints  or  sub- 
jective complaints,  like  headache,  pain,  vertigo,  or  loss 
[59]  of  sense  of  smell,  that  would  be  subjective.  Ob- 
jective is  what  you  see  or  feel  or  hear  or  smell. 

Q.  In  other  words,  objective  signs  or  symptoms  are 
those  which  you  observe  with  your  own  eyes? 

A.     The  special  senses,  yes. 

Q.  What  objective  signs  did  this  man  have  on  the 
occasion  of  vour  first  examination? 
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A.  He  had  this  healed  scar  on  the  top  of  his  head. 
He  had  this  swaying,  when  I  asked  him  to  put  his  feet 
together  and  close  his  eyes.  They  were  the  only  two 
things  you  could  see.  Of  course,  his  blood  pressure,  I 
took  that. 

Q.     That  would  be  classified  as  an  objective  sign? 

A.     That  is  objective,  yes. 

Q.  All  of  his  other  symptoms  were  what  you  would 
call  subjective?  A.     Yes,  they  were. 

Q.  Was  the  same  true  with  refence  to  the  examina- 
tion which  you  made  on  January  9,  1943? 

A.     It  was. 

Q.  Had  the  blood  pressure  changed  any  between 
your  examination  in  August  and  your  examination  in 
January?  A.     It  dropped  a  little  bit. 

Q.     It  dropped  a  little?  A.     Yes. 

Q.  Could  the  swaying  in  the  Romberg  posture  at 
all  be  [60]  attributed  to  the  condition  of  the  blood 
pressure?  A.     Yes,  it  could. 

Q.  Would  you  think  that  an  elevated  blood  pressure 
in  a  man  59  years  of  age  would  have  a  bearing,  or 
could  have  a  bearing  on  the  Romberg  posture? 

A.  It  is  possible  with  an  arteriosclerotic  condition 
of  an  individual,  the  Romberg  would  be  positive,  and 
he  would  sway.  You  couldn't  call  it  really  a  positive 
Romberg.  In  a  Romberg,  with  an  arter/jclerotic  con- 
dition of  the  brain  or  nervous  system,  a  person  in  middle 
life,  of  course  the  swaying  is  uncertain,  or  the 
equilibrium  uncertain  because  of  the  condition  of  the 
brain. 
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Mr.  Fall:  You  say  he  is  59,  counsel.  I  don't  recall 
any  testimony  as  to  the  age  of  the  libelant. 

Q.  By  Mr.  Kapi)ler:  Did  the  libelant,  Doctor,  give 
you  his  age  when  you  made  your  examination  on 
August  1st? 

A.  Yes.  I  think  1  have  it  recorded  here.  The  first 
time  on  August  1st  he  was  59,  and  the  second  time  he 
was  59. 

Q.  When  you  say  the  term  "sclerotic,"  you  mean 
what? 

A.  I  examined  the  brachial  arteries  by  holding  the 
arm  up  and  feeling.  You  roll  your  finger,  and  if  they 
feel  hard  and  stiff,  it  is  what  we  call  palpable.  That 
would  indicate  that  the  rest  of  the  arteries  in  the  body 
are  in  the  same  condition. 

Q.  Was  that  condition  of  arteriosclerosis  at  all  [61] 
referable,  Doctor,  to  trauma? 

A.  No,  that  is  natural — I  won't  say  natural,  but 
the  change  occurs  in  the  human  anatomy  with  age  and 
certain  conditions.  It  is  a  disease — not  a  disease,  but 
a  natural  progression  of  the  circulatory  system  of  the 
human  being, 

Q.  In  your  examination  of  this  man  there  wasn't 
anything  to  indicate  to  you  that  the  blow  which  he 
received  on  his  head  had  anything  to  do  with  the  harden- 
ing of  the  arteries  which  he  had?  A.     No. 

Q.  At  the  time  the  libelant  was  admitted  to  the  hos- 
pital in  San  Pedro  and  his  blood  pressure  was  taken 
there  on  May  4,  as  indicated  this  morning  on  the  chart, 
it  was  160  over  80.  Is  that  an  elevated  blood  pressure, 
Doctor,  for  a  man  of  this  age? 
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Mr.  Fall:  To  which  we  object  as  asking  for  a  con- 
clusion and  giving  the  doctor  only  a  portion  of  what 
occurred  on  May  4th.  I  think  the  doctor  is  entitled  to 
know  whether  it  was  after  the  man  sustained  this 
severe  blow  on  the  head  and  was  in  the  hospital  or  when 
it  was.    I  think  the  question  is  indefinite  for  that  reason. 

The  Court:  I  think,  counsel,  it  is  proper  on  cross 
examination  for  counsel  to  ask  these  questions;  then  on 
your  redirect  you  can  straighten  out  any  error  that  you 
[62]  think  was  in  the  answer.     Proceed,  counsel. 

(Question  read  by  the  Reporter.) 

A.     Yes,  I  would  say  that  is  somewhat  elevated. 

Q.  By  Mr.  Kappler:  When  you  examined  him  the 
blood  pressure  was  what,  Doctor,  on  the  first  examina- 
tion? 

A.     The  first  time  it  was  160  over  85. 

Q.  In  other  words,  it  was  practically  the  same  as  it 
was  on  May  4th? 

A.  From  what  you  tell  me,  yes.  I  found  it  160 
over  85. 

Q.  And  elevated  blood  pressure  is  not  ordinarily 
caused  by  trauma,  is  it?  A.     No,  it  is  not. 

Q.  In  your  opinion,  based  upon  the  facts  that  you 
got  from  this  man  and  based  upon  the  examination  you 
made,  do  you  believe  that  the  elevated  blood  pressure 
that  this  man  had  was  caused  by  the  blow  he  sustained 
on  the  head  on  May  4,  1942? 

A.  I  don't  think  the  injury  had  anything  to  do  with 
his  blood  pressure  being  elevated. 

Q.  Doctor,  at  the  time  Mr.  Ruljanovich  was  under 
the   care  of  the  doctors   at   the   United   States    Public 
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Health  Service,  a  blood  count  was  run  upon  him,  which 
indicated  tliat  he  had  2,800,000  red  blood  corpuscles. 
Would  that  be  indicative  of  anything  to  you? 

A.     Yes. 

Q.  Would  it  be  indicative  of  anemia,  for  example? 
[63]  A.     It  is  an  anemia. 

Q.  Would  that  condition  be  one  which  would  ordi- 
narily be  caused  by  trauma? 

A.     It  depends.     If  you  get  a  bad  hemorrhage — 

Mr.  Fall:     It  is  stipulated  that  it  would  not  be. 

Mr.  Kappler :     I  accept  the  stipulation. 

Q.  Would  you  say,  Doctor,  that  a  man  with  a  blood 
count  of  that  character  was  suffering  from  secondary 
anemia  ? 

A.  It  could  be  secondary  anemia,  yes,  sir.  If  he 
had  showed  no  evidence  as  a  result  of  a  great 
hemorrhage,  I  would  say  that  it  was  secondary  anemia 
without  question. 

Q.  If  I  told  you  that  on  November  3rd  of  this  year 
a  blood  count  was  run  upon  this  man,  which  indicated  he 
had  4.350,000  red  cells  and  his  hemoglobin  was  78  per 
cent,  would  that  indicate  to  3'ou  that  he  was  suffering 
from  secondary  anemia? 

A.     That  is  a  mild  secondary  anemia. 

Q.  Isn't  it  true.  Doctor,  that  the  presence  of  a 
secondary  anemia  in  a  man  59  years  of  age  would  have 
an  eft'ect  on  his  health  and  well  being? 

A.     It  does. 

Q.  Wouldn't  that  be  particularly  true,  Doctor,  where 
this  same  man  also  had  the  sclerotic  changes  which  you 
have  referred  to  before? 


122  Steve  Ruljanovich  vs. 

(Testimony  of  Dr.  Dorrell  G.  Dickerson.) 

A.  It  would  affect  it  for  the  reason  that  the  blood 
vessels,  if  they  are  thickened  or  sclerotic,  an  insufficient 
[64]  amount  of  blood  passes  to  certain  parts  of  the 
body,  maybe  the  brain  or  head  or  kidneys,  but  if  the 
blood  is  not  in  volume  or  in  quantity  delivered  to  that 
particular  area  it  might  cause  symptoms. 

Q.  You  found  no  evidence,  I  believe,  which  indi- 
cated this  man  had  sustained  a  brain  injury,  did  you? 

A.  No,  I  reported  no  organic  brain  findings.  I  thought 
he  had  suffered  commotio  of  the  brain,  a  jarring,  but 
no  loss  of  consciousness,  or  no  organic  changes  that 
I   could  detect. 

Q.  Mr.  Ruljanovich  referred  to  a  grabbing  sensa- 
tion in  the  area  of  the  place  where  the  wound  was  on 
top  of  his  skull,  and  from  the  history  which  you  gave 
a  little  while  ago  I  take  it  that  he  gave  you  the  same 
statement;  is  that  true? 

A.  He  said  he  had  a  grabbing  sensation  in  his  head, 
yes. 

Q.  Do  you  have  any  way  of  accounting  for  that, 
any  reason  you  can  think  of  which  would  account  for 
that  sensation? 

A.  No,  that  is  one  of  the  things  people  tell  you, 
which  you  can't  account  for.  I  wouldn't  know  how  to 
account  for  it.  You  have  a  lot  of  people  who  tell  you 
things  like  that,  and  have  no  physical  explanation  of  it. 

Q.  That  sensation,  in  any  event,  would  be  on  the 
surface   of   the   skull? 

A.  It  would  be  on  the  surface  in  the  scalp,  because 
[65]  you  have  no  feeling  in  the  brain  itself. 
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Q.     It  is  not  indicative  of  a  brain  injury,  is  it? 

A.  No.  you  wouldn't  experience  a  symptom  like 
that.  That  is  more  of  a  subjective  sensation  from  the 
scalp  rather  than  from  the  inside. 

Q.  In  other  words,  where  you  experience  a  brain 
injury  from  a  blow,  you  have  very  definite  signs  that 
go  along  with  that  injury,  don't  you?  For  example, 
you  have  exaggerated  reflexes;  perhaps  they  might  be 
exaggerated;  they  may  be  slight;  they  may  be  equal  on 
one  side  and  greater  on  the  other?  You  might  have 
failure  of  function  of  some  part  of  the  body? 

A.     Usually    in    the    place    where    he    was    hurt.      I 
don't  think  he  had  a  brain  injury,  any  organic  brain 
injury  that  I  could  find. 
Mr.  Kappler:     That  is  all. 

Redirect  Examination 
By  Mr.  Fall: 

Q.  You  did  find  his  disability  as  a  result  of  your 
general  diagnosis?  A.     Yes,  I  did. 

Q.  The  fact  that  he  may  have  had  a  blow  at  one 
portion  of  the  skull  does  not  mean  necessarily  he  is 
going  to  have  an  injury  to  the  brain,  an  injury  under 
that   portion?     He   may  have   an   injury  by   a   contra 


coup 


A.  That  is  possible,  in  certain  injuries,  certain  [66] 
types  of  force  that  are  direct,  but  unless  it  is  a  force 
directed  from  above,  if  you  have  a  countra  coup  injury, 
it  would  be  basal,  and  in  all  probability  would  kill  the 
patient  right  then  and  there.  Many  times  you  strike 
the  right  side  of  the  head  and  rupture  a  blood  vessel  on 
the  left  side,  or  vice  versa,  but  I  think  if  you  get  a 
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blow  on  the  top  of  the  head  sufficiently  great  to  cause 
contra  coup  to  the  base,  it  would  probably  kill  you,  be- 
cause there  are  so  many  vital  structures  there.  I  don't 
think  that  would  be  applicable  here.  I  don't  think  he 
had  sufficient  force  to  injure  his  brain.  That  is  my 
opinion. 

Q.  He  told  you  that  he  was  not  knocked  uncon- 
scious? A.     Yes,  sir,  he  did. 

Q.  Did  he  tell  you  he  was  quite  hazy  for  a  period 
of  time  after  he  was  hurt? 

A.  No.  He  told  me  that  he  was  knocked  down,  but 
did  not  lose  consciousness,  and  he  was  taken  to  the  San 
Pedro  Hospital  and  was  there  seven  days. 

Q.  He  did  not  tell  you  anything  about  being  taken 
to  another  doctor's  office  in  the  interim? 

A.  No,  he  did  not.  He  said  he  was  taken  to  the 
San  Pedro  Hospital,  was  there  seven  days,  and  was 
treated  by  physicians  in  the  United  States  Marine  Hos- 
pital service. 

Q.  He  didn't  tell  you  he  was  taken  to  Dr.  Steller's 
office  in  Wilmington  and  there  X-rays  were  taken,  and 
that  [67]  the  laceration  was  sutured  at  Dr.  Steller's 
office  ? 

A.  He  may  have  told  me  that  but  I  haven't  it  in 
the  record.  I  am  not  saying  he  didn't.  I  have  here 
that  he  had  a  wound  that  was  sutured. 

Q.  A  blood  count  of  4,350,000  is  within  normal 
range,  isn't  is?  A.     Four  million? 

Q.     4,350,000?  A.     No,  that  is  a  little  low. 
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Q.     You    would    say    4,500,000    would    be    within 
normal  ? 

A.     I  would  say  it  ought  to  be  closer  to  5,000,000. 
Q,     Four  and  a  half  million  to  five  million? 
A.     Yes. 

Q.     The    main    thing    was    the    hemoglobin.     The 
hemoglobin  percentage  was  within  normal  limits? 

A.  No,  it  was  low.  70  per  cent  was  low.  It  ought 
to  be  higher;  say  300,000. 

Mr.  Kappler:     I  think,  counsel,  it  was  76. 
A.     I  thought  he  said  70. 
The  Court:     76. 
Mr.  Kappler :     He  said  78. 
A.     I  thought  he  said  70. 

Q.  By  Mr.  Fall:  There  was  a  history  of  70  per 
cent  some  time  previous,  Doctor,  but  I  think  on  Novem- 
ber of  last  year — no,  November  of  this  year  it  was 
4,350,000,  and  with  a  78  per  cent  hemoglobin.     [68] 

A.  I  misunderstood  the  figures.  I  might  say  in  this 
particular  part  of  the  United  States  that  would  be  con- 
sidered normal,  but  it  is  not  a  healthy  hemoglobin  for 
everyone.  The  individual  ought  to  be  up  to  80  or  90, 
but  in  California  everyone  has  got  secondary  anemia, 
so  I  would  say  it  would  be  normal  for  this  part  of  the 
country. 

Mr.  Kappler:     Are  we  weaklings  out  here,  Doctor? 
A.     I  think  we  do  get  a  little  soft,  men  especially. 
Q.     By  Mr.  Fall:     Doctor,  the  vessels  of  the  eye — 
what  is  it,  fundi?  A.     The  fundal  vessels. 

Q.     Those  vessels  were  normal? 
A.     Yes,  they  were  normal. 
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Q.  In  arteriosclerosis  you  usually  find  those  vessels 
involved  first,  don't  you? 

A.  Usually,  but  not  always.  It  is  usual,  when  you 
look  into  a  man's  eye,  who  has  arteriosclerosis,  you  see 
a  change;  the  retina  is  altered  but  not  necessarily. 
There  are  cases  where  it  is  not  present. 

Q.     You  did  not  find  it  here? 

A.     No,  I  did  not. 

Q.  So  you  don't  know  to  what  extent  this  condition 
of  hardening  of  the  arteries  has  gone  ? 

A.  You  can  only  recognize  that  it  is  more  or  less 
general,  but  it  isn't  in  the  fundal  vessels  that  I  can  see. 

Mr.  Fall :     that  is  all.     [69] 

CLARK  B.  WALSFORTH, 

called  as  a  witness  on  behalf  of  the  Libelant,  being  duly 
sworn,  was  examined  and  testified  as  follows : 

The  Clerk :     Your  full  name,  Doctor  ? 

The  Witness :     Clark  B.  Walsworth. 

Direct  Examination 
By  Mr.  Fall: 

Q.  Dr.  Walsworth,  what  medical  school  are  you  a 
graduate  of? 

A.  I  graduated  from  the  Los  Angeles  College  of 
Osteopathic  Physicians  and  Surgeons. 

Q.     What  year?  A.     1933. 

Q.     You  have  been  practicing  where  since? 

A.     In  San  Pedro, 

0.     What  type  of  practice  do  you  have? 

A.     General  practice. 
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Q.  Tn  the  course  of  your  practice  did  you  have  oc- 
casion to  treat  Mr.  Ruljanovich?  A.     I  have. 

Q.     When  did  you  first  see  him,  Doctor? 

A.     On  the  9th  of  February,  1943. 

Q.  At  that  time  did  you  make  an  examination  of 
him?  A,     I  did. 

Q.     What  were  your  findings  at  that  time? 

A.  As  far  as  objective  findings  themselves,  there 
[70 1  was  very  little  found.  The  man  had  a  laceration, 
an  old  scar  on  the  skull,  on  the  vertex  of  the  skull,  but 
other  than  that  the  essential  findings  were  negative. 
His  blood  pressure  at  the  time  of  the  examination  and 
repeated  checks  that  day  averaged  around  125  over  80. 

Q.  How  many  times  did  you  check  it  that  day,  if 
you  recall? 

A.     I  can't  say  definitely  on  that,  but  several  times. 

Q.  On  various  occasions  subsequently  have  you 
checked  his  blood  pressure? 

A.  Every  time  the  man  has  been  in  the  blood  pres- 
sure has  been  checked. 

Q.     About  how  many  times  have  you  seen  him? 

A.     I  believe  ten  times,  on  my  history  here. 

Q.  What  is  the  highest  blood  pressure  you  found  at 
any  time? 

A.  The  highest  that  I  found  at  any  time  was  140 
over  80. 

Q.     When  was  that?  A.     The  5th  of  March. 

Q.     Mr.   Ruljanovich  is  a  Yugoslav,  as  you  know. 

A.     That  is  right. 
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Q.  Have  you  had  occasion  in  your  practice  to  ex- 
amine a  number  of  Yugoslavs  in  San  Pedro? 

A.     I  have. 

Q.  There  are  quite  a  few  people  in  this  country  of 
that  descent  living  in  San  Pedro?     [71] 

A.     That  is  right. 

Q.  Have  you  found  anything  in  reference  to  that  in 
reference  to  taking  their  blood  pressure,  that  you  don't 
find  ordinarily  with  other  people? 

A.  They  usually  have  a  fear  of  it  to  some  extent. 
At  times  it  almost  develops  into  a  phobia.  Many  times 
I  have  seen  them  when  you  first  examine  them  have  a 
very  high  blood  pressure,  and  then  after  talking  with 
them  and  diverting  their  attention  to  other  things, 
after  a  few  minutes  the  blood  pressure  will  drop  quite 
markedly;  and  I  find  the  more  you  become  acquainted 
with  the  patient  and  he  knows  me  that  the  blood  pres- 
sure in  the  majority  of  cases  will  drop. 

Q.  As  a  matter  of  fact,  they  don't  actually  have  high 
blood  pressure? 

A.  It  appears  to  be  a  fear  of  the  blood  pressure 
itself. 

Q.  Would  you  say  that  the  red  corpuscle  count  of 
4,350,000,  with  a  78  per  cent  hemoglobin,  in  Mr. 
Ruljanovich,  would  be  within  his  normal  limits  for  his 
age? 

A.  It  would  be  within  normal  limits  of  his  age; 
possibly  on  the  lower  border  of  normal  limits. 

Q.  Doctor,  I  think  there  is  sufficient  in  the  evidence 
to  show  that  when  he  was  in  the  hospital  in  May,  1942, 
he  had  a  blood  count  of  2,800,000  and  70  per  cent 
hemoglobin,  at  that  time.    That  is  definitely  low?    [72] 

A.     That  is  right. 
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Q.  Would  yon  say  at  that  time  he  was  suffering 
from  anemia?  A.     That  is  right. 

Q.  At  the  present  time,  Doctor,  with  a  blood  count 
of  4,350,000  and  a  78  per  cent  hemoglobin,  would  you 
say  he  was  suffering  from  anemia? 

A.  From  a  low  grade  secondary  anemia,  Mr.  Fall. 
May  1  explain  that  in  this  respect?  If  we  have  to 
figure  everything  which  is  absolutely  not  within  the  so- 
called  laboratory  figures,  it  would  have  to  be  considered 
then  as  a  secondary  anemia.  It  may  be  one  per  cent  or 
a  small  percentage  over,  but  nevertheless,  if  you  have 
to  have  something  as  a  basis,  it  would  be  a  low  grade 
anemia. 

Q.  Would  you  expect  him  to  have  headache  as  a 
result  of  an  anemia  of  that  low  grade? 

A.     With  a  blood  count — 

Q.     Of  4,350,000?  A.     I  would  not. 

Q.     With  a  78  per  cent  hemoglobin? 

A.     I  would  not. 

Q.  What  were  Mr.  Ruljanovich's  complaints  when 
he  first  came  to  you? 

A.  He  w'as  complaining  of  a  peculiar  sensation  of 
his  scalp.  He  did  not  mention  scalp  exactly,  or  his 
head;  it  seemed  to  be  a  crawling  on  the  outer  surface  of 
the  skull.  [73]  He  was  complaining  at  the  time  of  light 
headedness.     He  was  complaining  of  pain  in  his  neck. 

Q.  Did  you  prescribe  anything  for  him  after  your 
examination?  A.     I  did. 

Q.     What  did  you  prescribe  for  him? 

A.  I  prescribed  two  things;  a  preparation  of 
prostigmine  bromide,  one  tablet  three  times  a  day;  then 
probably  a  tonic. 
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Q.  During-  the  time  that  you  saw  him  did  you  pre- 
scribe anything  else  or  give  him  anything  else? 

A.  In  November  of  this  year  I  recommended  a 
general  check-up  and  he  was  given  at  that  time  some 
elixir  of  caffeine,  which  is  an  iron  liver  tonic. 

Q.  During  the  time  you  saw  him,  from  the  period 
of  February  of  this  year  in  July,  was  there  any  improve- 
ment? 

A.  He  was  able  to  return  to  work  in  July.  He 
hasn't  recovered  entirely  but  he  has  improved. 

Q.     He  did  improve  sufficiently  to  return  to  work? 

A.     That  is  right. 

Q.  Had  his  complaints  of  light  headedness  cleared 
up?  A.     No. 

Q.  This  condition  you  describe  of  his  complaints, 
you  have  a  history  of  his  being  in  an  accident? 

A.     That  is  right. 

Q.  In  May,  1942;  that  he  was  in  the  hospital  at  San 
[74]    Pedro  for  about  one  week? 

A.     That  is  right. 

Q.  And  that  the  cause  of  his  disability  at  the  time 
was  that  a  timber  had  fallen  on  his  head,  causing  a 
laceration ;  that  he  was  afterwards  taken  to  the  hospital. 
In  your  opinion  was  the  condition  which  you  found  him 
complaining  of  the  result  of  this  accident? 

A.  In  my  opinion  it  would  be  possible  for  it  to  be, 
yes. 

Q.  Possible  or  would  it  be  probable,  or  would  it  just 
be  in  the  realm  of  possibility? 

A.  I  would  say  it  would  be  quite  probable  for  it  to 
be. 

Mr.  Fall:     You  may  cross  examine. 
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Cross  Examination 
By  Mr.  Kappler: 

Q.     May  I  see  your  records,  Doctor,  please? 

Mr.  Fall:  May  I  ask  him  a  couple  of  questions  on 
these  bills,  as  to  their  reasonableness? 

The  Court :     Proceed. 

O.  By  Mr.  Fall:  Doctor,  I  understand  that  Mr. 
Ruljanovich  has  paid  $28.00  to  you.  Is  that  a  reason- 
able sum  for  the  services  that  you  have  rendered? 

A.     I  believe  so, 

Q.  And  Mr.  Ruljanovich  went  to  Dr.  Cassidy  on 
four  different  occasions.  He  was  charged  three  bills  at 
$2.00  apiece  and  one  bill  at  $1.50.  Would  that  be  a 
reasonable  [75]  charge  for  an  office  call? 

A.  I  would  say  it  would  be,  yes.  I  don't  know 
what  was  done. 

Q.  Well,  he  went  to  him  and  he  examined  him  for 
this  condition,  and  he  was  told  to  return;  I  don't  know 
whether  it  was  for  observation.  There  is  some  evidence 
here  that  there  were  certain  prescriptions  given  to  him. 

A.     Yes.  I  think  that  they  are  reasonable. 

Mr.  Fall :  Counsel,  will  you  stipulate  that  Dr.  Dun- 
bar's bill,  amounting  to  $13.00,  for  five  calls,  would  be 
reasonable  ? 

Mr.  Kappler:  Yes;  that  is  subject,  of  course,  to  the 
same  objection. 

The  Court:     Yes. 

Mr.  Kappler:     T  will  stipulate  to  the  reasonableness. 

The  Court:     All  right. 
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Q.  By  Mr.  Kappler:  Doctor,  as  I  understand  your 
testimony,  the  figure  they  gave  of  Dr.  Dickerson,  which 
was  in  turn  given  to  you  by  Mr.  Fall,  of  4,350,000  red 
blood  cells,  would  indicate  a  mild  secondary  anemia;  is 
that  right?  A.     Yes,  that  is  right. 

Q.  Let  me  ask  you  this:  What  would  the  figure 
of  3,680,000  red  blood  cells  indicate  to  you? 

A.  That  would  be  a  lower  grade  of  secondary 
anemia. 

Q.     That  would  be  even  lower?  [76]  A.     Yes. 

Q.  Isn't  it  true  that  on  November  5  of  this  year 
you  had  a  blood  count  performed  on  Mr.  Ruljanovich 
and  at  that  time  he  had  a  red  blood  count  of  3,680,000? 

A.  I  have  the  record  there.  I  don't  remember  the 
date.     Yes. 

Q.  Isn't  it  also  true  that  on  December  14  this  year 
you  had  another  count  run.  which  indicated  he  had 
3,800,000  red  blood  cells?  A.     That  is  right. 

Q.  Both  of  those  figures  are  lower  than  the  normal 
limits,  aren't  they.  Doctor?  A.     That  is  right. 

O.  Wouldn't  you  say  that  a  hemoglobin  count  of 
76  per  cent  was  a  little  low? 

A.     Possibly  a  little  low. 

Q.  As  I  understand  it,  from  your  records,  this 
patient  was  referred  to  you  by  Mr.  Fall? 

A.     That  is  right. 

Q.  What  would  you  consider  to  be  the  normal 
blood  pressure  of  this  man,  59  years  old? 

A.  The  present  conception  of  blood  pressure  would 
be  between  130  and  140. 
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Q.  You  say  that  the  highest  this  man  ever  recorded 
for  you  was  140  over  80? 

A,  I  notice  one  place  145.  Then  it  dropped  to  140. 
[77]     That  was  one  time  only. 

Q.     Would  you  consider  140  high  for  this  man? 

A.     No. 

Q.  In  other  words,  would  you  consider  140  to  be  a 
normal  blood  pressure? 

A.  It  is  generally  considered  to  be  a  normal  blood 
pressure,  within  normal  ranges. 

Q.  It  was  140  the  very  first  occasion  you  ever  took 
it,  wasn't  it?  A.     No. 

Q.     It  was  125  over  80?  A.     Yes. 

Q.  Why  did  you  then  undertake  to  run  three  or  four 
blood  tests  on  the  same  day? 

A.  Because  he  was  as  amazed  about  it  as  I  was. 
The  man  had  told  me  he  had  been  repeatedly  checked 
and  had  been  told  he  had  high  blood  pressure,  and  I  was 
as  surprised  as  he  was. 

Q.     I  notice  you  prescribed  biferin. 


Biferin. 

That  is  an  iron  preparation? 

Yes,  put  out  by  Lederle;  iron  and  liver. 

That  was  to  raise  the  hemoglobin? 

That  was  to  raise  the  hemoglobin  and  the  red 


blood  cells. 


And  the  red  blood  cells  ?     [78] 

That  is  right. 

This  elixir  that  you  testified  about — 

That  was  the  same  type  of  jjreparation. 
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Q.     The  same  type  of  preparation? 

A.     That  is  right. 

Q.     You  prescribed  vitamin  B  complex,  didn't  you? 

A.     Yes,  I  did;  I  notice  that. 

Q.  That  of  course  is  something  that  builds  a  per- 
son up  generally,  isn't  it? 

A.  That  is  true.  At  this  time  it  is  being  found 
very  useful  in  the  treatment  for  neuritis  and  nervous 
involvements,  such  as  Mr.  Ruljanovich  was  complain- 
ing of. 

Q.     You  didn't  give  to  this  man  any 

A.     No,  sir,  I  have  never  given  it  to  him. 

Q.  What  did  you  give  him  for  the  relief  of  his 
headache  ? 

A.  Mr.  Ruljanovich  was  not  complaining,  as  I  in- 
terpret it,  of  a  real  headache.  It  was  more,  it  seemed, 
a  disturbance  of  the  scalp,  on  the  surface  covering  of 
the  scalp. 

Q.  In  other  words,  he  complained  of  having  a  feel- 
ing that  the  scalp  was  crawling? 

A.     I  believe  so. 

Q.     He  wasn't  complaining  of  headache  as  such? 

A.     Not  as  such. 

Q.     What  did  you  give  him  for  dizziness? 

A.  I  used  prostigmine  bromide ;  which  is  prescribed 
and  [79]  used  for  concussion  cases  at  the  present  time. 

Q.  Did  you  prescribe  that  for  him  on  the  occasion 
of  his  first  visit?  A.     Yes. 

Q.  How  long  did  he  continue  to  take  prostigmine 
bromide?  A.     He  should  still  be  taking  it. 
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Q.     Did  you  .i;ivc  him  more  than  one  prescription? 
A.     No.  it  is  to  be  refilled. 
Q.     It  can  be  refilled.?  A.     Yes. 

Q.     You  instructed  him  that  it  could  be  refilled? 
A.     I  talked  to  him  about  it,  yes. 
Q.     To  your  knowledge  has  he  been  taking  prostig- 
mine  bromide?  A.     I  don't  know  recently. 

Q.     Unicap,  what  is  that  for? 
A.     It  is  purely  a  vitamin  preparation   for  tonic. 
Q.     You  say  under  the  heading  "Cardio  respiratory: 
Vessels  palpable."     What  do  you  mean  by  that.  Doctor? 
A.     Certain  vessels  on  examination  are  not  collapsi- 
ble; they  are  more  easily  felt  than  others. 

Q.     You  didn't  find  any  evidence  of  any  swaying  in 
the  Romberg  posture,  did  you? 
A.     The  Romberg  was  negative. 
Q.     Would  you  say  from  your  examination  that  this 
man   [80]  had  a  moderate  generalized  arteriosclerosis? 
A.     I  don't  believe  so. 

Q.  It  would  be  your  opinion  that  he  had  none  at  all? 
A.  No,  I  believe  that  he  possibly  has  some;  it  would 
be  commensurate  with  a  man  of  his  age;  but  it  is  very 
slight,  if  it  is. 

Q.  In  other  words,  you  feel  he  has  a  normal 
sclerosis  ? 

A.     I  feel  that  he  has  the  normal  change  of  a  man 

of  his  age. 

Q.  Whatever  change  there  is  in  that  regard,  would 
not  be  associated  with  any  blow  on  his  head." 

A.     Will  you   repeat   that  please? 
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(Question  read  by  the  reporter.) 

A.     That  is  right. 

Q.  Did  you  perform  upon  this  man  a  neurological 
examination  ? 

A.  Yes,  such  as  is  able  to  be  done  in  general  prac- 
tice. 

Q.     Did  you  test  him  to  see  if  he  had  any  Babinski? 

A.     I  did. 

Q.     What  was  it?  A.     Negative. 

Q.     Did  you  examine  him  with  the  ophthalmoscope? 

A.     I  did. 

Q.     What  did  that  reveal,  if  anything? 

A.     Nothing. 

Q.     Was  there  any  evidence  of  nystagmus?   [81 J 

A.     No. 

O.     What  is  nystagmus? 

A.  Nystagmus  is  either  the  side  to  side  or  vertical 
movement  of  the  eyes  when  attempting  to  follow  an 
object  along  a  given  path. 

Mr.  Kappler:     That  is  all. 

Mr.   Fall:     I  have  no  further  questions. 

NEAL  D.  GIBSON, 

called  as  a  witness  on  behalf  of  the  Libelant,  being  first 
duly  sworn,  was  examined  and  testified  as  follows : 

The   Clerk:     Please  state  your  name. 

The  Witness:     Neal  D.  Gibson. 

Direct  Examination 
By  Mr.   Fall: 

O.     Mr.  Gibson,  by  whom  are  you  employed? 
A.     The  Crescent  Warehouse  Company. 
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Q.  The  Crescent  Wliarf  &  Warehouse,  or  Crescent 
Warehouse  ? 

A.  T  am  really  employed  by  the  Crescent  Warehouse 
Company.  It  is  a  branch  of  the  Crescent  Wharf  and 
Warehouse. 

Q.     That  is  on  Terminal  Island  ? 

A.     That  is  right. 

Q.  On  May  4.  1942,  were  you  at  the  warehouse 
when   Mr.   Ruljanovich   received   an   injury? 

A.     I  was. 

Q.  Shortly  before  this  were  you  in  the  otifice  of 
the   [82]    Crescent  Warehouse  Company? 

A.     Yes,  sir. 

Q.  What  was  the  occasion  of  your  going  to  the 
warehouse  ? 

A.  1  go  to  the  warehouse  during  business  hours 
every  day.     I  am  employed  there. 

Q.  On  this  particular  occasion  you  went  out  to  the 
warehouse  just  before  Mr.  Ruljanovich  received  an  in- 
jury? 

A.     I  went  to  that  part  of  the  warehouse. 

Q.     What  part  of  the  warehouse  was  it? 

Q.  There  is  another  door  than  the  main  entrance 
about,  oh,  maybe  70  or  80  feet  from  the  main  entrance, 
another  door. 

Q.  What  was  the  occasion  of  your  going  down 
there  ? 

A.  Because  the  office  informed  me  that  this  sardine 
fish  net  was  to  be  picked  up  and  delivered. 

Q.  Where  did  you  go;  to  the  door  inside  the  ware- 
house or  outside?  A.     On  the  inside. 
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Q.     When  you  got  to  the  door  what  did  you  do? 

A.     T  opened  the  door. 

Q.     Was  there  a  truck  outside  then? 

A.  At  that  time  the  truck  swung  around  there,  and 
started  backing  in,  just  as  soon  as  I  got  the  door  open. 

Q.  Were  there  any  men  there  that  came  in  the 
warehouse  ? 

A.  Yes,  some  of  the  men  followed  me  around 
through  the  inside  entrance,  and  I  think  some  came 
from  the  outside  [83]   when  I  opened  the  door. 

Q.  As  the  truck  was  backing  in,  whereabouts  were 
you? 

A.  As  quick  as  I  opened  the  door  and  I  stood  there 
a  minute  or  so,  he  backed  in  crooked,  so  I  stepped  up 
on  the  platform,  jumped  on  the  truck,  and  helped  the 
driver,  to  assist  him. 

Q.  Where  was  the  net  with  reference  to  the  door 
of  the  warehouse,  that  is,  facing  the  door  from  the 
outside,  was  it  to  his  right  or  to  his  left? 

A.  It  was  to  the  right,  directly  against  the  front 
wall,  and  to  the  right  of  the  ramp. 

O.  Where  the  truck  would  come  in  there  is  a 
ramp?  A.     That  is  right. 

Q.  Did  you  notice  a  man  attempt  to,  or  did  a  man 
get  on  the  truck  as  it  was  backing  in  the  warehouse? 

A.  No,  the  truck  backed  in  sort  of  crooked,  and  I 
got  up  on  the  truck  to  assist  him.  and  when  the  truck 
started  forward,  then  another  man  jumped  on  the 
truck. 

Q.     Do  you  know  who  that  man  was? 

A.  He  was  just  one  of  the  crew  that  came  there, 
that  is  all  I  know. 
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Q.  What,  if  anything,  happened  when  he  got  up 
on  the  truck? 

A.  When  he  got  up  on  the  truek  the  timber  started 
falling,  and  of  course    I   hollered.    1 84 1 

Q.  Where  was  the  timber  standing  ininiediately  be- 
fore he  tried  to  get  on  the  truck? 

A.     It  was  standing  just  beside  the  door. 

Q.  On  what  side  of  the  door,  as  you  faced  it  from 
the  outside? 

A.  It  would  be  just  to  the  right  of  the  entrance 
behind  the  door  track. 

Q.     That  door  is  a  door  sliding  up  and  down,  is  it? 

A.     That  is  right. 

Q.  And  it  rolls  up  to  the  top  of  the  door  into  a 
roll?  A.     That  is  right. 

Q.     The  4  by  4  was  immediately  beyond — 

Mr.  Kappler :     I  will  object  to  that  as  leading. 

Mr.  Fall:  I  will  withdraw  the  question.  I  am 
sorry. 

Q.  Where  was  the  4  by  4  with  reference  to  the 
edge  of  the  track? 

A.  Standing  between  the  track  and  another  4  by  4 
that  was  stationary  there. 

Q.  How  far  from  the  track  was  this  4  by  4  that 
was  stationary? 

A.  \\''ell,  I  would  say  that  part  of  the  track,  prob- 
ably at  the  top  of  the  4  by  4,  was  probably  touching 
the  track. 

Q.  There  was  a  4  by  4,  you  say,  that  was  station- 
ary? A.     Yes,  sir. 
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Q.     How  far  from  the  track  was  that  4  by  4? 

A.     Just   a   matter   of   a    few   inches;    I    would   say 
about   [85]   3  inches. 

Q.     Was  the  4  by  4  leaning  up  against  the  wall;  is 
that  correct?  A.     Yes,  sir. 

Q.     It   wasn't   stationary.     And  how   far   from   the 
bottom  of  the  wall  was  the  bottom  of  that  4  by  4? 

A.     I  would  say  about  a  foot  and  a  half. 

Q.     How  long  was  that  4  by  4,  if  you  know? 

A.     Somewhere  between  15  and  18  feet. 

Q.  When  this  man  got  up  on  the  truck  what,  if 
anything,  did  he  do  with  his  left  hand? 

A.  With  his  left  hand  he  sort  of  assisted  himself 
by  taking  hold  of  this  4  by  4. 

Q.     What  happened  to  the  4  by  4  then? 

A.  He  immediately  pulled  on  it,  setting  it  in  mo- 
tion, and  it  fell  over. 

Q.  Which  way  did  it  fall  from  the  wall?  It  was 
leaning   against   the   wall?  A.     That   is    right. 

Q.     Which  way  did  it  fall  from  the  wall? 

A.     It  fell  directly  opposite  of  the  wall. 

Q.  So  if  this  pencil  were  the  4  by  4,  it  was  pulled 
out  away  from  the  wall?  A.     Yes,  sir. 

Q.     What  happened  to  that  4  by  4  then? 

A.     Well,  it  hit  this  man  on  the  head.    [86] 

Q.     What  happened  to   him   then? 

A.  He  was  immediately  assisted  by  a  couple  of  his 
companions  and  someone  took  out  a  handkerchief  and 
put  it  on  top  of  his  head  to  absorb  some  of  the  blood. 
He  was  sort  of  down  in  a  crouched  position,  but  he  was 
assisted  by  these  men  and  taken  out  to  the  car. 
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Q.     At  that  time  did  he  talk  at  all? 

A.     No.  he  just  sort  of  murmured,  1  would  say. 

Q.  Do  you  see  any  man  in  the  courtroom  that  was 
the  individual  that  got  on  the  truck  and  pulled  this 
4  by  4  away  from  the  wall? 

A.     1  wouldn't  recognize  him,  no,  sir. 

Q.  After  this  man  left  in  the  automobile,  was  the 
net  put  on  the  truck? 

Mr.  Kappler :  That  is  objected  to  as  being  imma- 
terial, your  Honor.  It  occurred  after  the  accident,  and 
has  nothing  to  do  with  this  case. 

Mr.  Fall :     That  net  was  taken  over  to  the  boat. 

The  Court:  I  think,  counsel,  for  instance,  after  the 
accident,  if  the  man  had  gotten  up  and  walked  away, 
that  would  be  an  element. 

Mr.  Kappler:  That  is  true;  but  he  is  now  asking 
him  about  what  happened  after  Mr.  Ruljanovich  was 
taken  away. 

Mr.  Fall:  I  am  referring  to  the  net.  Was  the  net 
taken  on  the  truck? 

Mr.   Kappler:     1   will  stipulate  that  it  was.    |87J 

Mr.  Fall:  I  want  to  show  that  the  net  was  actually 
taken  away  and  put  on  the  "Betsy  Ross." 

The  Court :     Counsel  has  s.Jttled  that  for  you. 

Mr.  Fall:     You  may  cross  examine. 

Cross  Examination 
By  Mr.  Kappler: 

Q.  How  long  have  you  been  employed  at  the  Cres- 
cent  Warehouse   Company? 

A.     Around  ten  years. 
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Q.     What  capacity  do  you  have  down  there? 

A.     Warehouse  foreman, 

Q.  In  other  words,  you  were  in  charge  of  the  whole 
warehouse  down  there,  weren't  you? 

A.     That  is  right. 

Q.  Mr.  Cekalovich.  Mr.  Muljat  and  Mr.  Mratinich, 
owners  of  the  "Betsy  Ross,"  had  rented  space  from 
the  Crescent  Warehouse  Company,  wherein  they  could 
store  their  net,   didn't  they?  A.     Yes,   sir. 

Q.  How  long  had  they  had  their  net  stored  there 
prior  to  May  4,  do  you  know? 

A.  No,  I  don't  have  anything  to  do  with  the  office 
records. 

Q.  Do  you  know  approximately  how  long  it  was 
there? 

A.  No;  there  are  so  many  fish  nets,  I  don't  recol- 
lect just  how  long  they  do  stay  there.   [88] 

Q.  When  was  the  loose  4  by  4  you  are  talking 
about,  that  was  16  to  18  feet  in  length,  placed  against 
the  wall  of  the  building? 

A.  W^ell,  I  would  say  a  month  or  longer  before  the 
accident  happened. 

Q.  In  other  words,  this  loose  timber  was  allowed  to 
remain  there  for  about  a  month  before  this  accident? 

A.     Yes,  sir. 

Q.  Would  you  say  that  that  timber  was  about  as 
high  as  this  standard  on  which  the  flag  is  raised? 

A.     Maybe  a  little  longer. 

Q.  Maybe  a  little  long'er  than  that,  and  it  was  lean- 
ing up  against  the  wall  of  the  building  so  that  the 
foot,  the  base  of  the  timber,  was  about  a  foot  and  a  half 
out  from  the  wall?  A.     That  is  right. 
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Q.      1   ha\c  here  three  ph()l()<^raphs — 

The  Court:  If  you  are  K'oinR  to  sliow  the  witness 
those,  you  had  better  liave  them  marked  for  identifica- 
tion, just  so  we  know  what  you  are  discussing. 

Mr.  Kappler:     All  right. 

Mr.  Fall:  I  have  no  objection  to  all  of  them  going 
into  evidence.  They  may  go  in  at  this  time  without 
laying  the  foundation, 

Mr.  Kappler:     All  right. 

The  Clerk:  They  will  be  Respondent's  and  Claim- 
ant's [89]  Exhibits  B,  C  and  D,  respectively,  in  evi- 
dence. 

Q.  By  Mr.  Kappler:  I  have  here.  Mr.  Gibson,  three 
photographs  which  were  taken,  I  am  told,  very  shortly 
after  this  accident  occurred.  The  fishing  net,  of 
course,  has  been  removed  from  the  dock,  which  is  just 
to  the  right  of  the  ramp  as  you  enter  the  building. 
Exhibit  D  is  a  true  and  accurate  representation  of  the 
condition  of  the  premises  there  at  the  time  of  the  acci- 
dent, with  the  exception  that  it  does  not,  of  course, 
portray  the  net  which  had  been  stored  there,  and  with 
the  further  exception  that  it  does  not  portra)^  any  loose 
4  by  4  timber;  is  that  true?  A.     That  is  right. 

Q.  Would  you  like  to  see  them  (to  counsel)?  Mr. 
Gibson,  will  you  point  out  to  me  where  this  loose  4  by  4 
timber,   16  or   18  feet  in  length,  was  standing? 

A.  This  is  the  track  that  the  door  runs  up  and 
down  on. 

Q.  Let  us  make  a  mark  there.  When  you  say  this 
is  the  track  that  the  door  runs  on — 

A.     That  is  right. 
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Q.     We  will  mark   that   "N.G."  your   Honor. 

The  Court:     Just  mark  it  A. 

Q.  By  Mr.  Kappler:  This  being  the  stationary 
beam  referred  to,  the  stationary  4  by  4? 

A.     That  is  right. 

Mr.  Kappler:     May  we  mark  that  B,  your  Honor? 

The  Court:     Yes.    [90] 

Q.  By  Mr.  Kappler :  That  beam  was  fixed  in  posi- 
tion and  was  there  all  the  time,  is  that  right;  at  least 
it  was  there  at  the  time  of  the  accident?  A.     Yes. 

Q.  It  was  affixed  at  the  top  and  bottom  in  some 
manner  ? 

A.     That  is  right,  it  is  fixed  there  permanently. 

Q.  Let  me  ask  you  this:  Is  there  any  space  or  area 
between  the  back  of  this  beam  and  the  edge  of  the 
wall? 

A.  No,  it  is  supposed  to  be  practically  as  close  as 
you  can  put  it. 

Q.  Will  you  draw  a  little  cross  to  indicate  the  place 
on  the  ramp  where  the  base  of  this  4  by  4  was? 

A.  It  was  right  against  this  ramp ;  a  foot  and  a  half 
from  the  wall.     It  would  be  right  against  there. 

Q.  Let  us  mark  that  C,  please,  where  the  base  of 
the  4  by  4  was  located.  As  I  understand  it,  the  4  by  4 
then  extended  from  this  point  up  to  the  point  on  the 
wall,  is  that  correct?  A.     That  is  correct. 

Q.  Was  there  anything  to  hold  the  top  of  the  4  by  4 
to  the  wall?  A.     Just  gravity. 

O.  Just  gravity.  There  was  no  nail  or  any  other 
device  to  hold  it  there?  A.     No,  sir. 
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Q.  Was  the  side  of  tliis  4  by  4  up  against  the  edge 
of   [91 J   the  concrete  ratnp,  or  the  dock  ramp? 

A.     Yes.  it  was  right  up  against  it. 

Q.  So  that  the  4  by  4  was  located  in  the  space  which 
appears  between  the  edge  of  the  concrete  dock  and  the 
edge  of  the  place  where  the  door  rolls  up  and  down? 

A.  I  would  say  there  was  about  four  inches  or  so 
in  between  there,  that  extended  up  in.  This  track  would 
be  about  4  to  6  inches  wide;  then  this  concrete  pillar 
would  extend  on  out  there  about  another  6  inches.  I 
would  say  it  was  about  a  foot  over  from  the  driveway. 

Q.  As  you  look  at  this  track  which  is  marked  A, 
there  would  then  be  a  space  in  between  the  edge  of  the 
track  and  the  edge  of  the  concrete,  which  was  approxi- 
mately 4  inches  wide,  is  that  correct?  A.     Yes. 

Q.  In  other  words,  it  is  shown  better  perhaps  in 
Exhibit  B  ?  A.     Yes. 

Q.     The  area  in  here  is  approximately  4  inches? 

A.     Yes,  four  or  five  inches. 

The  Court:  I  think  it  is  just  as  clear  on  the  other 
exhibit,  counsel. 

Mr.  Kappler:     I  think  it  is. 

The  Court:  I  wouldn't  mark  another  one;  it  would 
confuse  the  record. 

Mr.  Kappler:  That  is  marked  D,  that  space  between 
the  [92]  concrete  and  the  edge  of  the  space  where  the 
door  rolls  up  and  down,  approximately  four  to  five 
inches  in  width. 

Q.  Where  was  the  rear  of  the  truck  when  you 
jumped  up  on  it? 
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A.  I  imagine  the  rear  left  side  would  probably  be 
right  around  here. 

Q.  E  represents  the  place  where  the  rear  of  the 
truck  was  at  the  time  the  witness  jumped  up  on  the 
bed  of  the  truck.  That,  Mr.  Gibson,  was  a  flat  bed 
truck,  was  it?  A.     Yes;  a  flat  bed,  semi-truck. 

Q.  What  was  the  distance  from  the  service  ramp 
to  the  top  of  the  concrete  dock? 

A.     About  two  feet  and  a  half. 

Q.     That  refers  to  the  highest  edge  near  the  door? 

A.     Yes. 

Mr.  Kappler :     I  will  mark  that  here. 

Q.  How  high  would  you  say  it  was  up  here  at  the 
other  end;  about  two  feet? 

A.  Well,  what  do  you  mean  by  the  other  end?  I 
think  they  are  about  6-inch  boards  there,  planks  on  the 
concrete.  I  imagine  here  would  be  one  foot.  The  top 
of  the  ramp  comes  up  directly  from  the  floor  level. 

Q.  Where  were  you  standing  when  you  jumped  up 
onto  the  bed  of  the  truck? 

A.  I  walked  up  along  here,  with  one  hand  on  tfic 
net.     I  would  say  I  jumped  up  onto  the  truck —  1 93  | 

O.     Right  here?  A.     Yes. 

Q.     This  point  F-1?  A.     Yes. 

Q.  When  you  jumped  up  onto  the  bed  of  the  truck, 
how  much  distance  was  there  from  the  top  of  the  con- 
crete on  which  you  had  your  foot  and  the  bed  of  the 
truck?     What   was   the  distance  above? 

A.     About  a  foot  and  a  half  or  two  feet. 

Q.  As  I  understand  it,  after  you  jumped  up  onto 
the  truck  the  truck  proceeded  on  out  farther  into  the 
driveway  and  then  backed  up  in  again,  is  that  correct? 

A.     No,  he  was  going  out  to  back  up  again. 
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Q.     He  was  g"oing  out  to  back  up  again? 

A.     Yes. 

Q.  Did  the  Hsliernian  jump  onto  the  truck  while  the 
driver  was  on  his  way  back  in? 

A.  No.  just  practically  at  the  time  he  started  pulling 
out  to  straighten  out. 

Q.  At  that  time  where  were  you  on  the  body  of 
the  truck? 

A.  I  was  U])  pretty  well  to  the  front  end,  where  1 
told  the  driver  to  pull  up  and  get  over. 

Q.  Were  you  facing  toward  the  net  or  were  you 
facing  toward  the  cab? 

A.     1  was  facing  toward  the  net.   [94 J 

Q.  You  were  looking  right  at  the  man  who  jumped 
up  onto  the  truck,  weren't  you?  A.     Yes. 

Q.  As  you  saw  him  there,  as  I  understand  it,  you 
saw  him  reach  out  and  put  his  hand  on  this  four  by 
four  ?  A.     Right. 

The  Court:     Was  that  the  libelant? 

Mr.  Kappler:  No,  your  Honor;  one  of  the  other 
members  of  the  crew. 

The    Court :     That    was    some    other    member  ? 

i\Ir.  Kappler :     That  is  correct. 

Q.  W^hile  you  were  up  on  that  truck  you  saw  this 
other  man  reach  over  in  an  effort  to  get  on  the  truck, 
and  put  his  hands  on  the  4  by  4? 

A.     That  is  right. 

Q.  You  saw  him  pull  that  4  by  4  as  he  got  up  on 
the  truck? 

A.  I  saw  the  4  by  4  move.  I  couldn't  see  him.  as 
to  any  pulling,  but  I  saw  the  4  b}-  4  move  when  he 
did  it. 
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Q.  Prior  to  the  time  he  jumped  up  onto  the  truck 
you  saw  he  was  pretty  close  to  the  end  of  the  concrete 
dock  there,  didn't  you?     A.     Yes,  sir. 

Q.     Did  you  yell  out  a  warning  to  anybody? 

A.     I  yelled,  "Look  out!" 

Q.  Did  you  warn  this  crew  member  before  he  at- 
tempted [95]  to  g-et  up  onto  the  truck,  that  there  was 
a  loose  4  by  4  standing  there  right  next  to  this  mem- 
ber that  allows  the  sliding  door  to  go  up  and  down? 

A.  No,  sir ;  I  did  not  think  he  had  no  business  on 
there  until  the  truck  was  ready  for  him  to  put  on  the 
net. 

Q.  In  other  words,  you  never  at  any  time  warned 
anyone  of  the  fact  that  this  timber  w^as  not  fastened 
in  the  right  manner? 

A.     No,  sir,  I  did  not  have  time  to. 

Q.  You  made  no  attempt  to  move  this  timber  prior 
to  the  time  that  an  effort  was  made  to  get  the  net  out 
of  there?  A.     I  did  not  have  time. 

Q.  You  made  no  effort  to  move  the  timber  prior  to 
the  time  you  opened  the  door,  did  you? 

A.  The  truck  began  moving  in  immediately,  and  I 
proceeded  to  help  him  back  the  truck  in. 

Q.  The  truck  did  not  start  to  move  up  until  after 
you  opened  the  door,  did  it? 

A.     Right  directly  afterwards. 

Q.  Before  you  opened  the  door,  of  course,  the  truck 
was  on  the  outside,  and  you  made  no  effort  at  that  time 
to  attempt  to  move  this  4  by  4  timber,  did  you? 

A.  No,  sir;  it  was  dark  in  there;  I  couldn't  even 
see  it,  in  fact. 
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Q.     Vou  couldn't  even  see  it?  [96 j 

A.     Not  very  plain. 

Q.  Despite  the  fact,  however,  that  you  knew  it  had 
been  there  a  considerable  period  of  time? 

A.  It  had  been  there  so  long  that  1  had  forgot 
about  it. 

Q.  Did  you  have  occasion  to  observe  the  surface 
of  the  ramp  after  the  fall  of  the  4  by  4  timber,  in  the 
immediate  area  where  the  base  of  the  4  by  4  had  been 
resting  prior  to  falling? 

A.     1   don't  know  as  I  exactly  get  what  you  mean. 

Q.  Isn't  it  a  fact  that  you  and  police  officer  Bonk 
and  several  other  persons  examining  the  ramp  at  the 
place  where  the  base  of  the  4  by  4  had  been  prior  to  the 
time  it  fell? 

A.  Yes,  it  has  been  there  so  long  it  had  made  a 
print  in  the  asphalt,  you  might  say. 

Q.  Let  me  ask  you  this,  Mr.  Gibson:  Will  you 
examine  Respondent's  Exhibit  B  and  tell  me  whether 
or  not  this  area  that  I  am  now  pointing  to  is  not  the 
area  that  you  observed  after  the  timber  fell,  and  which 
apparently  represents  a  mark  in  the  surface  of  the  ramp 
left  by  the  timber? 

A.     It  looks  like  that  might  be,  to  me. 

Mr.  Kappler:  I  would  like  to  mark  that,  your 
Honor,  G  on  Exhibit  B. 

The  Court:  ^'ou  are  referring  to  the  white  area 
that  is  a  little  bit  lighter  than  the  rest  of  the  area?  [97] 

Mr.  Kappler:  That  is  correct.  (Q)  So  that  the 
court  may  know  what  the  situation  was,  how  high  was 
the  net  piled  up  there  on  this  dock? 
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A.     I  would  say  about  5  to  6  feet,  between  there. 

Q.  In  other  words,  it  was  up  5  or  6  feet  in  the  air, 
but  this  timber,  however,  was  up  considerably  higher 
than  the  net?  A.     Yes. 

Q.  The  only  thing  I  am  not  clear  about,  Mr.  Gib- 
son, is  this :  You  claim  that  this  seaman  pulled  the 
board  away  from  the  wall,  or  he  leaned  on  it  in  an 
effort  to  get  onto  the  truck? 

A.  He  sort  of  pulled  on  it,  the  same  as  you  would 
when  you  are  walking  on  an  incline  or  anything  like 
that,  to  jump  up  on  something  higher. 

O.  Being  16  or  18  feet  in  length,  this  board  did  not 
have  much  of  an  angle  to  it,  did  it? 

A.  About  the  regular  angle,  the  same  as  lumber  is 
piled. 

Mr.  Kappler:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Fall: 

O.  Mr.  Gibson,  the  space  on  Exhibit  D  that  has 
planking  laid  down  on  the  floor  of  the  warehouse,  is 
that  the  area  on  which  the  net  was  lying? 

A.     That  is  right. 

Mr.  Fall:     I  have  no  further  questions.   [98] 

O.     By  the  Court:     Did  you  see  the  timber  fall? 

A.     That  is  right. 

O.     Did  you  see  who  it  hit?  A.     Yes. 

O.     Who  did  it  hit? 

A.     This  Steve  Ruljanovich. 

O.     Where  was  he  standing? 
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A.  Well,  on  this  here,  he  would  he  behind  the  tnuk; 
as  the  truck  went  to  pull  up  he  started  to  go  over  into 
this  area  in  here. 

O.     He  stepped  up  there? 

A.  Yes,  he  went  to  step  up  there  to  go  in  behind 
that. 

O.     By  Mr.  Fall:     That  would  be  just  about  here? 
A.     Yes. 

O.     At  the  point  marked   H,  which  indicates  about 
the  point  that  Mr.  Ruljanovich  was? 
The  Court:     That  was  on  the  ramp? 
Mr.  Fall:     On  the  ramp;  that  is  II,  on  Exhibit  D. 
0.     By  Mr.  Kappler:     Was  he  on  the  ramp  or  on 
the  dock  ? 

A.  Me  went  to  walk,  step  up  on  there,  up  on  the 
floor  level. 

Q.  How  long  an  interval  elapsed  between  the  time 
that  this  seaman  put  his  hand  on  this  4  by  4  and  the 
time  that  the  beam  fell  over  and  struck  this  man  on  the 
head?  A.     Just  a  matter  of  a  few  seconds.   [99] 

O.     What  light  did  you  have  in  the  warehouse? 
A.     There  were  skylights  in  that  part  of  the  building; 
then  with  the  door  open,  he  was  right  next  to  the  door; 
plenty  of  light. 

O.  In  other  words,  as  you  looked  out  the  door,  of 
course,  you  would  see  outside  light;  is  that  it? 

A.  It  was  all  open  out  there,  if  that  is  what  you 
mean. 

O.     Was  the  sun  shining  that  day? 

A.     I  don't  know. 

Mr.  Kappler:     That  is  all. 
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called  as  a  witness  on  behalf  of  the  libelant,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

The   Witness:      George   Zitko. 

Direct  Examination 
By  Mr.  Fall : 

O.  Mr.  Zitko,  were  you  a  member  of  the  crew  of 
the  "Betsy  Ross"  at  the  time  Mr.  Ruljanovich  was  in- 
jured? A.     Yes. 

O.  Were  you  one  of  the  men  that  went  over  to  the 
Crescent  Warehouse  to  get  the  net,  the  morning  that  he 
was  injured?  A.     Yes,  sir. 

O.  After  the  door  was  opened  to  the  warehouse, 
and  [100]  about  the  time  the  truck  started  to  back  in, 
where  were  you  standing,  or  where  were  you? 

A.     I  was  outside  the  door  of  the  warehouse. 

O.     Then  did  you  come  inside  the  warehouse? 

A.     No. 

O.  Were  you  outside  the  w^arehouse  when  Mr.  Rul- 
janovich was  injured? 

A.     Well,  yes,  I  was  that  time  outside  too. 

O.     Were  you  near  the  doorway? 

A.     Yes,  right  in  the  corner, 

O.  When  you  refer  to  the  corner,  if  you  will  look 
at  Respondent's  Exhibit  C,  which  corner  of  the  door 
were  you  standing  near?  A.     This  is  it. 

O.     That  is  looking  outside? 

A.     Outside,  in  the  warehouse. 

Q.     Yes. 

A.     I  was  right  here.     I  was  eating  a  sandwich. 
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O.     Were  you  outside  the  door? 

A.     l\i.t;iit  here,  on  the  corner. 

Q.     On  the  corner,  but  outside?  A.     Outside. 

Q.     Did  you  see  this  timber  falling? 

A.     Yes,  sir. 

O.  Just  about  that  time  or  just  before,  did  you  see 
one  of  the  members  of  the  crew  get  on  the —  [  101  ] 

Mr.  Kappler :  I  ol:)  ject  to  that  as  being  leading,  \'our 
Honor,  and  suggestive. 

Mr.  Fall:     I  think  it  is. 

Q.     Did  you  see  anyone  get  on  the  truck  ? 

A.     No,  I  saw  one  on  the  net. 

Q.     One  on  the  net?  A.     I  think  on  the  net. 

O.     Who  was   that?  A.     Frank   Muljat. 

O.     Did  he  get  on  the  truck? 

A.  Well,  I  didn't  see  him  on  the  truck.  Just  before 
the  truck  was  going  in,  he  was  on  the  net. 

O.     He  was  on  the  net  before  the  truck  went  in? 

A.  Yes:  then  when  the  truck  was  going  back  and 
forth,  I  have  no  chance  to  see  if  he  was  on  the  net  or 
not. 

O.     Did  you  see  the  timber  falling? 

A.  Yes,  I  have  a  chance,  because  there  wasn't  even 
half  the  truck  inside. 

O.  After  it  fell  did  you  hear  any  conversation  with 
reference  to  the  timber  falling  or  what  caused  it  to  fall? 

A.  Well,  afterwards,  when  I  grabbed  Mr.  Ruljano- 
vich — four  of  us  was  there ;  Frank  and  Caruso,  myself 
— five  all  together. 

Q.     Frank  is  Frank  Muljat? 
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A.  Yes ;  he  was  there  too.  Then  afterwards  I  heard 
that  he  touched  the  4  by  4 —  [102] 

Q.     Just  a  minute. 

The  Court:     Yes,  it  may  go  out. 

A.     But  I  didn't  see  him  touch — 

The  Court:     That  is  all  right;  you  have  answered. 

O.  By  Mr.  Fall :  Did  Mr.  Muljat  make  any  state- 
ment, or  say  what  caused  the  4  by  4  to  go  over? 

A.     No,  not  what  I  know. 

O.  You  went  over,  did  you,  and  helped  pick  up  Mr. 
Ruljanovich? 

A.  Well,  they  brought  him  outside  at  that  time,  and 
I  helped  them  guys,  because  I  was  next  to  him. 

O.  When  they  brought  him  outside  was  Mr.  Rul- 
janovich conscious?  A.     At  that  time,  yes. 

O.     Did  you  talk  with  him? 

A.  Afterwards,  you  know;  I  couldn't  say,  ten  or 
fifteen  minutes. 

O.  Did  you  try  to  talk  with  him  before  the  ten  or 
fifteen  minutes? 

A.  I  did.  He  just  was  crying.  I  did  ask  him  a 
question,  but  he  didn't  answer  me  at  that  time. 

O.     He  didn't  answer  you? 

A.     No,  he  was  crying,  and  kind  of  moaning. 

Q.  Were  you  in  the  automobile  that  went  over  to 
Wilmington?  A.     Yes,  sir.  [103] 

O.     Did  he  walk  to  the  automobile? 

A.  No.  We  grabbed  him,  then  a  fellow  opened  the 
door  and  we  stuck  him  inside  on  the  seat. 

O.  After  you  got  to  Wilmington,  did  he  walk  from 
the  automobile  up  to  the  doctor's  office? 

A.  We  were  three  of  us,  me  and  Mr.  Muljat  and 
Mr.  Cekalovich.     Mr.  Cekalovich  put  one  arm  on  our 
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neck,   on   each    side.   hcli)ing",   underneath    his   anus,    lo 

carry  him  inside. 

Q.  At  the  doctor's  office,  did  you  stay  there  when 
the  stitches  were  taken?  A.     Yes,  sir. 

Q.  Were  you  in  the  room  when  the  stitches  were 
taken?  A.     1  was  right  there. 

O.  What  did  the  doctor  do  just  before  he  put  the 
stitches  in  his  head? 

A.  First  the  nurse  came.  She  shaved  him  all 
around.  He  was  down  on  the  knees  on  the  table;  then 
the  doctor  came,  and  I  believe  the  nurse  took  the  X-ray; 
the  nurse,  she  took  an  X-ray,  and  then  he  was  like  that, 
I  believe,  for  fifteen  minutes,  maybe  more;  I  couldn't 
say;  then  the  doctor,  afterwards  when  he  saw  the  pic- 
ture, he  started  to  work  on  him,  to  make  the  stitches. 

O.  Did  you  stay  there  until  he  was  taken  away  to 
San  Pedro?  A.     Yes. 

Q.     How  did  they  take  him  [104] 

A.     In  an  ambulance. 

Mr.  Fall:     That  is  all. 

Mr.  Kappler:     No  ciuestions. 

PETER  CEKALOXTCH, 

called  as  a  witness  on  behalf  of  the  libelant,  being  first 
duly  sworn,  was  examined  and  testified  as  follows: 

The  Clerk:     \\'hat  is  your  full  name? 

The  Witness:     Peter  Cekalovich. 

Direct  Examination 
By  Mr.  Fall : 

O.  I  am  calling  this  witness  under  Section  2055  of 
the  Code  of  Civil  Procedure. 
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Mr.  Cekalovich,  are  you  the  master  of  the  "Betsy 
Ross"?  A.     Yes. 

O.  Were  you  the  master  of  the  "Betsy  Ross"  on 
May  3  or  May  4,  1942?  A.     Yes. 

Q.  You  have  continuously  been  the  master  since  that 
time  ?  A.     Yes. 

O.     And  some  time  prior  thereto? 

A.  Not  continuously,  because  I  was  sick  for  a  while, 
and  Frank  was  the  master  for  a  few  days,  but  I  was 
continuously  almost,  but  a  few  days. 

Q.     That  is  Frank  Muljat?   [105] 

A.     Yes. 

O.     He  was  also  one  of  the  owners  of  the  boat? 

A.     Yes. 

Q.     You  are  one  of  the  owners? 

A.     That  is  right. 

O.     Mr.  Mratinich  was  also  one  of  the  owners? 

A.     That  is  right. 

O.  On  the  3rd  day  of  May  did  you  have  any  con- 
versation with  Mr.  Ruljanovich  with  reference  to  his 
being  employed  as  a  member  of  the  crew  of  the  "Betsy 
Ross"?  A.     Yes,  I  did. 

O.  What  did  you  say  to  him  and  what  did  he  say 
to  you? 

A.  I  need  the  man  to  go  fishing  with  me.  I  asked 
him  if  he  wanted  to  go  fishing  with  me. 

O.     What  did  he  say? 

A.  Well,  he  said  he  was  kind  of  thinking  whether 
to  go  or  not,  because  I  asked  him  several  times  before 
to  come  fishing.     He  said,  "Well,  I  think  I  would  come. 
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if  you  keep  iiic  on  for  sardines."  because  he  fiJ^ured 
the  tuna  season  was  not  so  very  good,  and  that  is  why 
he  wants  to  be  on  the  sardines. 

g.     What  did  you  tell  him  ? 

A.  1  tokl  him  1  never  quit  anybody  that  is  j^ood  on 
the  boat,  lie  coukl  continue  to  fish  with  me,  if  he  was 
willing  to  come. 

O.  Did  you  tell  him  he  could  fish  then  for  both 
the  fl06J  tuna  and  the  sardines?  A.     Yes. 

O.  Then  on  the  next  day  did  he  go  down  to  the  boat? 
A.     Yes;  I  took  him  down  in  my  car. 

O.  The  boat  at  that  time  was  at  the  Southern  Pa- 
cific slip,  wasn't  it?  A.     That  is  right. 

Q.     That  is  on  the  San  Pedro  side  of  the  channel? 

A.     Yes. 

O.  Did  you  have  him  do  some  work  there  on  the 
boat  that  morning? 

A.  When  they  came  on  board,  just  let  go  the  lines, 
and  I  had  Frank  take  the  boat  over.  I  went  over  with 
my  car. 

O.     When  you  speak  of  Frank —  A.     Muljat. 

Q.  Did  you  drive  over  to  Terminal  Island  your- 
self in  your  car?  A.     That  is  right. 

Q.  When  you  got  over  to  Terminal  Island  did  you 
tell  some  of  the  crew  to  go  to  the  warehouse  and  get  a 
net? 

A.  When  I  drove  over  there  I  went  already  to  the 
warehouse.  I  found  out  I  had  to  get  an  order  first  to 
get  it,  to  get  the  net,  so  I  arranged  for  that  already. 
Then  I  went  to  the  boat,  and  when  came  the  boat  I  told 
the  men  to  clean  out  the  turntable,  clean  out  the  net 
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place  for  [107]  the  net,  to  put  it  in,  and  then  I  guess 
some  of  them  were  eating  a  Httle  bit  before  we  went 
over  there,  having  a  bite  to  eat,  and  then  Rudolph  Carr, 
of  the  Marine  Hardware  Store,  he  was  there,  and  I 
asked  him  if  he  could  come  over  with  the  truck  he  had. 
I  said,  "You  had  better  take  them  over  there.  What  is 
the  object  of  making  a  couple  of  trips  in  my  car?"  My 
car  is  a  new  car,  and  the  boys  sometimes  have  a  little 
tar  on  them,  and  I  don't  like  to  dirty  it  too  much,  so 
I  say  to  take  the  boys  over  and  all  went  there  except 
myself. 

O.  The  boys  went  in  the  other  truck  of  the  Marine 
Hardware   Company?  A.     That   is   right. 

O.  That  was  not  the  truck  you  were  going  to  bring 
the  net  back  in? 

A.     No,  it  was  just  a  little  truck. 

O.  Were  you  there  when  Mr.  Ruljanovich  was  in- 
jured? A.     I  was  back  of  the  truck,  yes. 

O.  Did  you  see  whether  or  not  Mr.  Muljat  was 
getting  on  the  truck  from  the  dock  just  before  this  4  by 
4  fell? 

A.  Well,  it  was  the  driver,  he  was  backing  in  and 
out  in  order  to  come  in  alongside  of  the  ramp,  to  come 
closer,  so  it  would  be  easier  to  put  the  net  on  the  truck. 
He  couldn't  make  it.  He  tried  a  couple  of  times  and  he 
couldn't  make  it  very  well,  so  I  told  one  of  the  guys 
for  somebody  to  jump  up  on  the  truck  and  direct  the 
driver  how  [108]  to  come  in.  He  had  a  big  platform 
truck.  I  just  happened  to  look  at  the  side  when  I  said 
that,  and  somebody  jumped — Frank  jumped,  but  where 
he  was  I  couldn't  exactly  tell  you.     I  was  looking  side- 
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ways.  The  other  man  was  directing,  trying-  to  get  the 
truck  in  and  start  to  work. 

Q.  With  reference  to  the  time  that  h^rank  jumped 
on  1-he  truck,  when  was  it  that  this  4  by  4  fell? 

A.  Well,  it  fell  right  straight  back,  but  where  the 
timber  was  lying  I  couldn't  see  it. 

Q.  Did  that  fall  just  about  the  time  that  Mr.  Mul- 
jat  got  on  the  truck? 

A.  I  couldn't  say  exactly,  because  I  didn't  see  him 
really  jump  on  the  truck. 

Q.  Did  Mr.  Muljat  tell  you  afterwards  that  he  was 
the  one  that  grabbed  the  4  by  4  and  then  it  fell? 

A.  No,  he  didn't  say  exactly  that  he  grabbed  the 
4  by  4;  he  just  said  he  put  his  hand  on  something,  put 
his  hand  on  something,  maybe  up  against  the  wall,  but 
he  didn't  say  he  put  it  here  and  there;  he  say  he  put 
it  on  something,  the  way  he  jumped  up. 

Q.  He  said  he  put  his  hand  on  it  when  he  jumped 
up? 

A.  Yes,  but  I  don't  know;  he  said  that;  I  don't 
know  what  he  put  it  on. 

O.  Didn't  he  afterwards  say  that  he  was  the  one 
who  actually  pushed  the  4  by  4  over?   [109] 

A.     He  never  told  me  that. 

O.  The  food  that  you  have  on  the  "Betsy  Ross" 
when  you  are  fishing,  do  you  have  good  food? 

The  Court:     Has  that  anything  to  do  with  the  case? 

Mr.  Fall :  Certainly.  \'our  Honor.  I  want  to  lay  the 
basis  for  maintenance  and  that  is  the  only  way  I  can 
show  the  value  of  the  food. 
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The  Court:  There  is  no  question  in  the  answer  here 
that  there  wasn't  good  food  on  the  "Betsy  Ross"? 

Mr.  Fall:  I  am  trying  to  show  that  it  was  good 
food. 

The  Court:     The  answer  doesn't  challenge  that. 

Mr.  Fall:  No,  Your  Honor,  but  I  must  put  in  evi- 
dence the  value  of  the  food  as  the  basis  for  the  main- 
tenance. 

The  Court:  That  is  all  right,  but  as  to  the  question 
of  whether  it  was  good  or  bad — 

Mr.  Fall :     I  did  not  mean  it  that  way. 

O.  Do  you  know  approximately  the  cost  of  the  food 
for  each  man,  for  the  "Betsy  Ross"? 

The  Court:    Per  meal? 

Mr.  Fall:     No;  per  day. 

Mr.  Kappler:  I  am  going  to  object  to  that  as  being 
immaterial,  Your  Honor.  It  is  not  the  true  test  of  what 
this  man  would  be  entitled  to  recover.  The  maintenance 
would  not  be  covered  by  what  the  food  cost  on  board 
the  ship,  I  take  it. 

Mr.  Fall:  The  cases  hold  that  he  is  entitled  to  [110] 
maintenance  in  a  sum  equal  to  that  of  the  value  of  what 
he  received  on  board  the  ship. 

The  Court:  I  will  let  you  put  your  proof  in  because 
it  is  before  the  court,  without  a  jury,  and  I  will  take 
care  of  these  matters  when  it  comes  to  the  law.  Answer 
the  question:  What  was  the  cost  of  feeding  each  man 
one  day  on  the  "Betsy  Ross"? 

A.  Your  Honor,  it  depends  on  how  much  value  you 
get  from  one  month  to  another  month;  there  would  be 
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a  lot  of  difference;  hut  t)n  the  average  1  would  say 
around  $1.23  a  day  or  $1.50.  [Ill] 

Q.  it  averages  hetvveen  $1.2.3  and  $1.50  a  day, 
doesn't  it?  A.     Somewhere  around  that. 

Q.  When  you  make  your  shares  at  the  end  of  the 
dark  you  at  that  time,  off  of  each  man's  share,  take 
the  cost  of  groceries,  is  that  right?  A.     Yes. 

Q.  From  those  figures  you  get  an  idea  of  how  much 
a  day  it  has  cost  you  for  that  dark? 

A.     That's  right. 

Q,  The  men,  of  course,  live  on  the  boat  when  they 
are  in  San  Francisco?  A.     Oh,  yes. 

Q.  ^'our  boat  fishes  sardines,  and  did  fish  sardines 
for  part  of  last  season,  that  is,  a  year  ago,  in  San 
Francisco?  A.     In  Monterey. 

O.     How  many  darks  did  you  fish  up  there? 

A.  Two  darks.  Not  quite — wait  a  minute.  Just 
about  two  darks. 

Mr.  Fall :     I  have  no  further  questions. 

The  Court:    Any  cross  examination? 

Mr.  Kappler:     No. 

Mr.  Fall:  Counsel  for  the  respondents  and  I  can 
stipulate  on  the  amount  of  the  1/17  share  for  the  tuna 
and  sardine  seasons  which  Mr.  Ruljanovich  was  em- 
ployed, as  [112]  $5050.46. 

The  Court:     Was  that  the  total  catch? 

Mr.  Fall:  That  was  1/17  lay.  That  is  what  each 
member  of  the  crew  was  paid. 

Mr.  Kappler :  I  will  stipulate.  Your  Honor,  that  that 
figure   represents    1/17    share    which    Mr.    Ruljanovich 
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would  have  gotten  if  he  had  continued  on  and  fished 
those  two  seasons.  If  Your  Honor  should  find  that  this 
man  is  entitled  to  1/17  lay,  then,  of  course,  he  would 
be  entitled  to  that  sum  under  that  stipulation. 

The  Court:  What  are  the  two  seasons  that  started 
in  May,  1942? 

Mr.  Fall :     I  have  the  records  here. 

Mr.  Kappler:  Yes,  they  commenced  in  May  of 
1942;  May  9,  I  believe  it  was,  to  and  including-  Febru- 
ary 16,  of  1943. 

Mr.  Fall:     That  is  correct.  [113] 

MILICA  RULJANOVICH, 

a  witness  called  by  and  on  behalf  of  the  libelant,  hav- 
ing been  first  duly  sworn,  testified  as  follows: 

(George  Ivankovich  was  here  sworn  as  interpreter 
in  the  Croatian  and  English  languages.) 

The  Clerk:     What  is  your  full  name,  please? 
A.     Milica  Ruljanovich. 

Direct  Examination. 

O.  By  Mr.  Fall:  Mrs.  Ruljanovich,  you  are  the 
wife  of  Steve  Ruljanovich?  A.     Yes. 

O.  Who  took  care  of  Mr.  Ruljanovich  after  the  ac- 
cident, when  he  was  home?  A.     I  did. 

O.  Did  he  complain  of  any  pain  during  the  time 
that  he  was  home,  immediately  after  the  accident? 

A.     Yes,  he  always  did,  when  he  came  home. 

O.     Did  he  complain  of  dizziness  during  that  time? 

A.     Yes,  he  always  did. 
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Q.  Did  he  cc)nii)lain  oi  any  of  those  things  at  any 
time  before  the  accident?  A.     What? 

Q.  Did  he  complain  of  any  of  those  things,  either 
pain  or  dizziness,  at  any  time  before  the  accident? 

A.     No,  he  never  did. 

Mr.  Fall:     That  is  all.   [114] 

Cross-Examination. 

Q.  By  Mr.  Kappler :  Immediately  after  your  hus- 
band returned  from  the  San  Pedro  Hospital  did  he 
complain  of  dizziness? 

A.     Yes,  he  did,  immediately, 

O.  After  your  husband  came  home  from  the  hospital 
did  he  complain  of  headaches? 

A      Yes,  he  did,  and  he  still  complains. 

O.  You  are  the  mother-in-law  of  my  client,  Mr. 
Cekalovich?  A.     Yes,  I  am. 

O.  Did  you  and  your  husband  live  with  my  client, 
Mr.  Cekalovich  and  his  wife? 

A.     Yes,  we  did  live  together  for  ten  or  twelve  years. 

O.  How  much  did  you  pay  to  Mr.  and  Mrs.  Cekalo- 
vich each  month  for  your  room  and  board? 

Mr.  Fall:  To  which  we  object  as  being  improper 
cross-examination. 

The  Court:  No.  it  might  show  the  interest  of  the 
witness.  If  the  witness  has  any  financial  arrangements 
at  all  it  might  go  to  her  interest  and  bias. 

A.  Before  we  used  to  pay  $65.00  when  it  was 
cheaper  living.     Now  we  pay  $85.00. 

O.     That   is   for   the  two  of  you? 

A.     Yes,  for  both. 
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Mr.  Kappler:     That  is  all.  [115] 

The  Court  :  Do  you  rest,  Mr.  Fall? 

Mr.  Fall:  Your  Honor,  I  believe  I  rest.  I  don't 
know  of  anything  more  that  I  have,  but  I  would  like 
to  wait  until  tomorrow  morning  before  resting. 

The  Court :  It  is  ten  minutes  to  5 :00,  and  we  have 
had  no  recess  this  afternoon.  We  will  now  take  a  recess 
until  10:00  o'clock  tomorrow  morning. 

(Whereupon  an  adjournment  was  taken  until  10:00 
o'clock  a.  m.,  Friday,  December  17,  1943.)    [116] 

Los  Angeles,  California,  Friday,  December  17,  1943; 
10  a.  m. 

Mr.  Kappler:     I  have  a  doctor  here  I  would  like  to 
put  on  out  of  order,  may  it  please  the  court. 
The  Court:     Very  well. 

CARL  R.  BISHOP, 

a  witness  called  by  and  on  behalf  of  the  respondents, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     What  is  your  full  name,  Doctor? 

A.     Carl  R,  Bishop. 

Direct  Examination. 

O.  By  Mr.  Kappler:  Where  did  you  get  your 
medical  education? 

A.  Los  Angeles.  I  am  a  graduate  of  the  College  of 
Medical  Evangelists. 

O.  How  long  have  you  been  practicing  your  pro- 
fession in  California?  A.     Since  July  of   1924. 
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O.     Are  you  on  tiic  staff  of  any  hospital? 

A.  Yes,  1  am  on  the  staff  of  all  the  local  hospitals 
in  Long  Beach,  and  on  the  courtesy  staff  of  the  other 
hospitals  in  the  harbor  district. 

O.     Are  you  a  member  of  any  medical  societies? 

A.  All  of  the  medical  societies,  County,  State,  and 
National.  [117] 

O.  What  is  the  general  nature  of  your  practice, 
Doctor  ? 

A.  My  work  is  traumatic  surgery  and  general 
surgery,  and  some  very  small  amount  of  general 
practice. 

O.  Did  you  have  occasion  to  examine  Steven  Rul- 
janovich  on  my  behalf? 

A.     I  did,  on  November  3rd  of  this  year. 

O,  Can  you  state  generally  the  type  of  examination 
that  you  made? 

A.  The  patient  came  to  my  office,  and  I  questioned 
him  as  to  his  complaints  and  his  physical  condition,  to 
learn  about  his  physical  condition.  In  other  words.  I 
obtained  a  complete  personal  history,  and  a  history  re- 
garding his  previous  injuries,  and  following  this  I  did  a 
complete  physical  examination,  beginning  with  the  head 
and  downward  to  the  feet,  and  supplemented  this  ex- 
amination by  laboratory  work  consisting  of  a  complete 
blood  count,  urinalysis,  blood  Wasserman,  and  I  believe 
that  was  the  extent  of  it.    I  took  no  x-rays  at  that  time. 

O.  Did  you  find,  in  the  course  of  your  physical  ex- 
amination, that  this  man  was  suffering  from  any  ob- 
servable abnormalities  of  any  kind? 

A.  ^''es.  my  laboratory  work  demonstrated  the  pres- 
ence of  a  secondary  anemia,  and  the  physical  findings 
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demonstrated  a  very  severe  condition  of  pyorrhea  of  his 
lower  teeth.  An  examination  of  the  head  and  vessels 
indicated  the  presence  of  an  arteriosclerosis  and  a  gen- 
eralized thickening  [118]  of  the  vessels,  which  would 
accompany  his  age;  and  hypertensive  heart  disease. 

O.  When  you  say  he  was  suffering  from  arterios- 
clerosis, in  lay  language  that  means  hardening  of  the 
arteries,  doesn't  it? 

A.  Hardening  of  the  arteries  and  thickening  of  the 
blood  vessels  which  accompanies  age,  and  which  is 
stimulated  and  brought  about  in  many  instances  by 
infection. 

O.  Doctor,  as  I  understand  it,  it  is  possible  to  man- 
ually palpate  the  vessels  so  as  to  determine  whether  or 
not  there  is  some  thickening,  is  that  correct? 

A.  Yes,  in  the  forearm  and  upper  arm  the  vessels 
can  be  palpated. 

O.  Did  the  man  give  you  a  history  of  his  present 
complaints  ? 

A.  Yes,  he  did.  His  present  complaints  consisted  of 
headaches  and  dizziness  and  loss  of  memory;  they  seem 
to  be  his  main  complaints. 

O.  In  your  opinion,  Doctor,  are  any  of  those  present 
complaints  which  this  man  now  has  referable  to  the 
trauma  which  this  man  received  on  May  4,  1942? 

A.     No. 

Mr.  Fall:  To  which  we  object  at  this  time,  as  call- 
ing for  the  conclusion  of  the  witness,  without  a  proper 
foundation  having  been  laid  to  determine  whether  or 
not  he  has  been  informed  of  the  injuries,  or  what  he 
was  informed  of.  [119] 
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Tile  Court:  I  think  that  goes  to  the  weight  of  the 
test'iiiony,  counsel.  On  cross-examination  you  can  clear 
it  up.     You  may  answer. 

A.  No.  I  found  none  of  those  findings  that  I  men- 
tioned were  in  any  way  attributable  to  trauma. 

O.  By  Mr.  Kappler:  Did  the  patient  state  to  you 
the  nature  of  the  trauma  wliich  he  received  on  May 
4th? 

A.  Yes,  he  did.  He  recited  to  me  about  going  to 
work  in  the  morning,  and  going  into  a  warehouse  to 
get  some  sails,  when  a  piece  of  4  x  4  timber  that  was 
standing  on  end  fell  over  and  struck  him  on  his  head. 
He  told  me  about  what  happened ;  about  being  taken  to 
Dr.  Steller's  office  for  first  aid;  that  he  was  conscious 
continuously;  he  remembered  what  was  done  for  him. 
He  was  subsequently  taken  to  the  San  Pedro  General 
Hospital,  which  operates  as  a  marine  hospital,  and  was 
under  the  doctor's  care  there  approximately  a  week. 

O.  ^'ou.  of  course,  were  able  to  observe  the  exact 
area  on  the  head  where  the  blow  was  struck? 

A.  Yes.  he  had  a  well  healed  scar  in  the  right  an- 
terior parietal  region  of  the  scalp,  between  three  and 
four  inches  in  length,  and  it  is  freely  movable.  There 
are  no  adhesions,  and  it  is  not  at  the  present  time  tender 
to  touch  or  pressure. 

O.  You  have  stated  that  this  man  is  suffering  from 
secondary  anemia.  Doctor.  The  evidence  which  has  al- 
ready [120]  been  brought  out  discloses  that  a  blood  count 
was  taken  at  the  San  Pedro  Hospital  following  the  in- 
fliction of  the  trauma,  and  at  that  time  the  blood  count 
revealed   2.800,000  red   blood   cells,   and   a   hemoglobin 
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count  of  70  percent.  Thereafter,  I  believe  on  Novem- 
ber 3rd,  you  caused  a  laboratory  examination  to  be  made 
which  revealed  that  the  man  had  4,350,000  red  blood 
cells  with  a  hemoglobin  count  of  78  percent.  Evidence 
introduced  yesterday  by  Dr.  Walsworth,  of  San  Pedro, 
who  is  now  attending  this  man,  revealed  that  on  two 
occasions,  one  in  December  of  this  year,  the  other  in 
November  of  this  year,  blood  counts  were  done  on  this 
man,  and  in  both  cases  the  red  blood  count  was  under 
400,000  and  the  hemoglobin  count  in  each  case  was  76 
percent. 

Mr.  Fall :  Counsel,  don't  you  mean  under  four  mil- 
lion? 

Mr.  Kappler :  Yes,  under  four  million,  and  the  hemo- 
globin count  was  76  percent.  Does  that  entire  picture, 
Doctor,  indicate  anything  to  you? 

A.  That  indicates,  yes,  a  definite  condition  of  sec- 
ondary anemia  which  has  been  present  since  the  first 
hospitalization  in  the  San  Pedro  General  Hospital,  and 
with  an  improvement  as  far  as  the  cellular  count  is  con- 
cerned, and  some  slight  improvement  so  far  as  the  iron 
or  hemoglobin  is  concerned,  but  still  there  is  only  75 
percent  of  hemoglobin  present. 

Q.  Doctor,  is  the  condition  of  secondary  anemia 
something  that  is  caused  by  a  traumatic  injury?   [121] 

A.  It  may  be.  It  is  an  anemia.  Anemia  means 
deficiency  of  blood,  and  secondary  anemia  means  it  is 
secondary  to  some  cause.  There  is  always  a  cause  of 
secondary  anemia,  and,  of  course,  those  causes  are 
many.  A  very  important  cause  is  hemorrhage,  loss  of 
blood,  and  probably  the  next  of  importance  would  be 
infectious  processes  within  the  system,  and,  of  course, 
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another  \crv  iiiiiKjrtant  cause  at  this  time  are  dietary 
deficiencies. 

O.  Did  this  man  have  any  infectious  process  in  his 
system  that  would  account  for  the  presence  of  secondary 
anemia  ? 

A.  I  think  so.  Hie  p\'orrhea  in  his  lower  jaw  is  ex- 
tensive and  severe.  1  don't  sec  how  the  anemia  could 
l)e  cured  with  that  severe  infecious  process  remaining. 

Q.  From  your  examination  of  the  man's  jaw  did  it 
appear  to  you  that  the  condition  of  his  gums  was 
something  which  had  existed  for  some  period  of  time? 

A.  \'es,  very  prolonged.  He  has  crowns,  and  he 
has  partial  plates;  a  condition  of  long  standing. 

O.  This  man  referred  to  dizziness,  Doctor.  That 
is  one  of  the  complaints  he  gave  you,  isn't  it? 

A.     Yes. 

O.  Would  the  fact  that  he  is  suffering  from  sec- 
ondary anemia  have  anything  to  do  with  these  dizzy 
spells  he  talks  about? 

A.  ^'es.  one  of  the  prominent  causes  of  dizziness 
is  [122]  the  absence  of  oxygen  in  the  blood,  and  in 
the  fluid  of  the  brain,  and  if  we  have  a  deficiency  in 
our  blood  volume,  or  deficiency  in  the  quality  of  the 
blood,  we  have  a  condition  of  cerebral  anemia,  and 
the  senses  of  balance  are  not  as  well  oxynated,  because 
of  the  requirement  of  our  spleen  and  liver  and  bones 
and  muscles  for  blood;  and  it  is  a  very  common  cause 
of  dizziness. 

O.  Would  the  combination  of  secondary  anemia  and 
arteriosclerosis  and  this  infection  of  the  gums,  which 
you  characterize  as  pyorrhea, — would  that  combination 
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account,  in  your  opinion,  for  all  of  the  symptoms  which 
this  man  now  exhibits? 

A.     In  my  opinion,  yes,  sir. 

O.  In  your  opinion  is  this  man  now  suffering  from 
the  effects  of  a  trauma  which  was  sustained  on  May  4, 
1942? 

A.  In  no  way  whatsoever  that  I  can  determine,  as  a 
result  of  my  examination. 

Mr.  Kappler:     Nothing  further. 

Cross-Examination. 

O.  By  Mr.  Fall:  How  do  you  account.  Doctor, 
for  the  fact  that  he  did  not  suffer  from  dizziness  or 
headaches  before  May  4,  1942,  and  at  which  time  he 
had  a  blood  count  of  2,800,000  and  a  hemoglobin  of  70 
percent  ? 

Mr.  Kappler:  I  object  to  that  as  being  a  misstate- 
ment of  the  evidence.  He  said  before  May  4,  1942,  at 
which  time  he  had  a  hemoglobin  count  of  2,000,000. 
That  hemoglobin  [123]  count  was  not  taken  until  after 
May  4th. 

O.  By  Mr.  Fall:  Immediately  before  May  4th.  I 
think  we  can  assume — 

The  Court:  Was  there  any  examination  at  all  prior 
to  the  time  of  the  accident? 

Mr.  Fall :  No,  Your  Honor.  The  blood  count  was 
taken  a  very  short  time  afterward,  within  two  or  three 
days. 

Mr.  Kappler:  Within  two  or  three  days.  The  ques- 
tion in  its  present  form  is  improper. 
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The  Court:  The  forin  of  it  is  improper;  it  should 
he  assumed  that  on  a  certain  date,  and  then  ask  him 
his  opinion. 

O.  By  Mr.  Fall:  Doctor,  assumins;  that  on  about 
the  6th  or  7th  day  of  May  he  had  a  blood  count  of 
2,000.00)  red  corpuscles— 2,800,000.  with  70  percent 
hemoglobin,  and  prior  to  May  4th  he  never  complainecf 
of  any  headaches  or  dizziness,  how  do  you  account  for 
no  complaints,  or  those  things,  at  that  time,  or  do  you? 

A.  Do  you  mean  on  the  6th  of  May,  two  days  after 
the  accident? 

O.  The  6th  of  May.  a  couple  of  days  after  the  ac- 
cident, he  had  this  blood  count  taken,  and  found  2,800.- 
000  with  a  70  percent  hemoglobin.  You  do  not  attribute 
that  condition  to  the  injury,  do  you? 

A.     I  haven't  been  asked, 

O.     Do  you?    A.     Do  I  what?  [124] 

O.  Attribute  that  low  blood  count  and  a  70  percent 
hemoglobin  to  the  injury  he  sustained? 

A.  I  don't  know.  I  don't  know  anything  about  a 
blood  count  prior  to  the  injury.  I  think  we  are  assum- 
ing facts  that  are  not  in  evidence.  I  think  it  would  be 
necessary  to  know  what  the  blood  count  was  prior  to 
the  injury,  and  after  the  injury,  before  anybody  could 
make  an  opinion. 

O.  Then  your  opinion  at  the  present  time  is  that  you 
can't  tell  what  the  present  condition  of  anemia  is  due  to? 

A.  I  have  a  very  clear  picture  of  what  has  occurred 
to  this  man  since  May  4,  1042,  until  November  3. 
1943,  when  I  saw  him,  which  I  think  is  sufficient  to 
account  for  such  symptoms  as  he  has  now. 
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O.  Why  can't  you  account  for  that  one  on  May  3rd? 
Why  do  you  have  to  put  in  May  4th? 

A  That  was  the  day  he  was  injured.  I  don't  know 
what  his  condition  was  prior  to  the  injury.  He  may 
have  had  dizziness  prior  to  that  time.     I  don't  know. 

O.     You  never  received  any  history  of  it? 

A.  I  didn't  question  him  about  dizziness  other  than 
about  his  blood  pressure.  I  knew  he  had  a  blood  pressure. 
I  never  asked  him  if  he  suffered  from  headaches  or  diz- 
ziness before  the  accident.  I  did  not  go  into  dizziness. 
He  stated  to  me  that  prior  to  the  accident  he  had  worked 
steadily,  and  was  a  healthy  man. 

O.  Now  you  attribute  the  headaches  and  dizziness 
to  [125]  anemia,  is  that  right? 

A.     I  do,  yes,  sir. 

Q.  At  that  time  he  did  not  have  them,  before  May 
4th? 

A.  I  don't  know  that  he  did  not  have  them.  He  told 
me  he  w-as  a  healthy  man.  I  never  saw  the  man  prior 
to  May  4th, 

O.  Doctor,  wouldn't  that  be  very  material  in  de- 
termining the  cause  of  the  headaches  and  dizziness,  to 
determine  whether  or  not  he  had  them  before  the  acci- 
dent, when  immediately  after  the  accident  he  has  a  blood 
count  taken,  and  it  shows  a  very  low  count  of  red 
corpuscles,  and  only  70  percent  hemoglobin? 

A.  I  knew  nothing  about  that  when  I  made  my  ex- 
amination. I  know  nothing  about  any  tests  made  of 
him  other  than  the  test  I  made. 

O.  Wm  are  very  successful  in  evading  my  questions. 
Doctor — 
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The  Court :     Counsel,  that  is  not  projjer. 

Q.  I^y  Mr.  I-'ali :  Wouldn't  it  be  very  material,  in 
determining'  whether  the  headaches  and  dizziness  were 
attributable  to  anemia,  to  determine  whether  or  not 
he  had  them  before  the  accident? 

A.     If  I  had  any  way  of  determining-  it,  yes. 

O.  How  do  you  determine  that  he  had  them  after- 
ward? 

A.  That  was  his  complaint  at  the  present  time.  He 
voluntarily  stated  to  me  his  complaints. 

Q.  Wouldn't  you  determine  whether  or  not  he  had 
them  [126 1  before  the  accident  in  the  same  manner  of 
asking  him? 

A.     I  asked  him  about  his  physical  condition. 

Q.  You  said  he  had  a  general  condition  of  hardening 
of  the  arteries?  I  think  I  understood  you  to  state  that, 
is  that  correct? 

A.     Yes,  he  now  has,  yes,  sir. 

O.  Did  you  check  the  vessels, — the  fundi,  or 
fundus?  A.     No,  I  did  not. 

O.  Those  are  the  vessels  that  are  usually  the  Rrst 
ones  to  indicate  a  general  condition,  or  a  condition  of 
hardening  of  the  arteries,  isn't  that  correct? 

A.  They  show  evidence  of  sclerotic  changes  early  in 
the  presence  of  arteriosclerosis. 

O.  If  it  were  a  fact  that  those  vessels  are  normal 
at  the  present  time,  then  would  you  change  your 
opinion?  A.     Not  at  all,  sir. 

O.  As  to  whether  or  not  there  was  a  general  con- 
dition? A.     Not  at  all. 
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O.  Doctor,  you  can  assume  that  those  vessels  are 
normal  at  the  present  time.  Now,  with  that  would  you 
say  he  had  a  general  condition  of  arteriosclerosis? 

Mr.  Kappler:  There  is  no  testimony  in  the  record 
that  the  vessels  of  the  eye  are  normal  at  the  present 
time.  The  only  evidence  is  from  Dr.  Dickerson's  testi- 
mony that  in  January,  1943  the  vessels  appeared  to  be 
normal  to  him. 

The  Court:  On  cross-examination  counsel  can  as- 
sume a  [127]  state  of  facts.  The  doctor  can  answer 
on  a  state  of  facts  assumed  by  counsel  in  his  question, 
which  later  he  might  be  able  to  establish.  On  that 
theory  I  will  permit  the  question. 

A.     May  I  hear  the  question  again,  please? 

(Question  read  by  the  reporter.) 

A.     From  my  examination  I  would. 

O.  By  Mr.  Fall :  In  his  general  condition  you  would 
expect  to  find  the  vessels  in  the  eye,  the  fundus,  show- 
ing some  condition  of  arteriosclerosis,  wouldn't  you? 

A.     Not  necessarily. 

O.  Did  you  get  a  history  that  the  man  did  suffer 
concussion  of  the  brain  in  the  injury? 

A.     Not  in  those  terms,  no,  sir. 

O.  Did  you  assume  that  he  did  sustain  a  concussion 
of  the  brain?  A.     No,  I  did  not. 

O.     What  is  a  concussion.  Doctor? 

A.  Concussion  is  that  condition  of  the  brain  and  its 
covering  which  follows  severe  blows  or  injuries  in  which 
unconsciousness  accompanies  the  blow. 

O.  Doctor,  unconsciousness  does  not  have  to  accom- 
panv  a  blow  in  order  to  sustain  a  concussion,  does  it? 
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A.      In   tlu'   true  sense  of  concussion,  yes.   it  does. 

Q.  ^'ou  are  familiar,  of  course,  with  a  number  of 
authorities  on  that  point,  aren't  you?     [128] 

A.  Every  man  has  his  opinion,  that  has  seen  and 
treated  head  injuries. 

O.  There  are  many  recognized  authorities  that  hold 
that  concussion  can  be  mild,  and  it  can  be  severe?  Put 
it  this  way :  In  a  mild  concussion  it  is  not  always  that 
you  do  have  a  period  of  unconsciousness,  isn't  that  true? 

A.     What  is  your  question,  please? 

The  Court :     Repeat  the  question,  Mr.  Dewing. 

(Question  read  by  the  reporter.) 

A.     Which  do  you  want? 

Mr.  Kappler:  That  is  a  compound  question,  ^'our 
Honor. 

The  Court:     I  think  the  doctor  can  take  care  of  it. 

A.  He  has  spoken  of  two  matters.  He  has  spoken 
about  authorities;  then  he  has  asked  me  the  question 
as  t-o  whether  or  not  unconsciousness  is  present.  In 
ansvv'er  to  the  latter  part  of  the  question  first,  it  is  gen- 
erally understood  that  concussion,  in  its  true  sense,  is 
accompanied  by  unconsciousness,  and  there  are  probably 
authorities  on  the  subject  regarding  concussion.  I  have 
no  recollection  of  any  authorities  that  I  have  read  re- 
cently that  I  can  quote  at  this  time  stating  that  uncon- 
sciousness is  not  necessary. 

O.  By  Mr.  Fall :  Have  you  read  anything  by  Sid- 
ney W.  Gross?  A.     No,  I  have  not. 

O.  Are  you  acquainted  with  II.  Biesen.  on  Gross 
psychological  principles  to  head  injuries?  [129] 

A.     I  never  heard  of  him. 
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O.  Are  you  familiar  with  C.  B.  Corvill  and  C.  A. 
Blumquest  on  Traumatic  Cerebral  Hemorrhage? 

A.     I  am  familiar  with  Corvill. 

O.  Isn't  it  a  fact  that  Corvill  is  of  the  opinion  that 
unconsciousness  does  not  necessarily  follow  a  concus- 
sion? A.     I  never  asked  him. 

Q.  Doctor,  in  making  blood  counts  you  will  find 
variations  due  to  different  laboratory  technicians,  in 
their  count,  taking  a  blood  count  maybe  one  day,  and 
the  next  day.  and  even  the  same,  on  different  tech- 
nicians, it  might  give  a  margin,  even  up  to  three  or  four 
hundred  thousands  difference  in  their  actual  count? 

A.     Do  you  want  my  answer  to  that? 

O.     Yes.  A.     No,  not  the  average  technician. 

Q.  You  do  actually  find  it,  though,  don't  you — find 
variation  ? 

A.  If  you  find  it  in  hospitals  it  is  not  the  same 
technician  that  does  the  count.  So  far  as  the  hemo- 
globin is  concerned,  the  method  of  evaluating  the  hemo- 
gloi)in  now,  it  is  very  accurate.  Practically  all  labora- 
tories and  hospitals  use  colorimeters. 

Q.  I  understand  with  a  colorimeter  you  can  be  very 
consistent,  because  of  the  present  method,  by  counting 
the  corpuscles,  but  you  will  get  a  variation  because  of 
the  [130 J  diff'erent  technicians? 

A.  The  different  technicians,  some  should  have  their 
counts  within  fifty  to  one  hundred  thousand  day  after 
day. 

O.  Doctor,  after  an  injury  to  the  head,  you  might 
call  it  a  severe  jarring,  or,  as  Dr.  Dickerson  calls  it, 
commotio  cerebri — after  a  severe  jarring  of  the  head, 
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you  would  expect  tt>  Hnd  in  a  man  of  the  age  of  Mr. 
Ruljanovich  certain  symptoms  of  dizziness  and  head- 
aches, wouldn't  you? 

A.     ^'es.  for  a  period  of  time. 

Q.  And  often  those  things  even  get  worse  when  the 
man  returns  to  his  work,  isn't  that  correct? 

A.  That  is,  if  he  returns  immediately.  No,  injuries 
of  that  nature  recover  (juite  promptly. 

O.  Headache  is  a  very  common  symptom  after  a 
severe  jarring  of  the  head,  isn't  it? 

A.     It  is  a  subjective  symptom. 

p.  It  is,  of  course,  a  subjective  symptom,  but  it  is 
a  common  symptom,  isn't  it? 

A.     A  common  subjective  symptom,  yes,  sir. 

p.  And  a  very  common  symptom  is  dizziness  after 
the  severe  jarring  of  the  head? 

A.     That  is  correct. 

Q.  Yet  you  are  of  the  opinion  that  those  conditions 
in  Mr.  Ruljanovich  are  not  connected  with  the  accident? 

A.     Eighteen  months  after  the  accident? 

Q.     Yes.   [131] 

A.     Absolutely  no  connection  at  this  time. 

Q.     Three  months  after  the  accident? 

A.     I  did  not  see  him  at  that  time. 

O.  Would  you  say  within  three  months  after  the 
accident  these  complaints  of  his  were  not  attributable 
to  the  accident? 

Mr.  Kappler:  I  don't  think  that  is  fair  cross  ex- 
amination, unless  counsel  furnishes  the  doctor  some 
more  facts  on  which  he  can  base  his  opinion.  He  hasn't 
anything  indicated  to  him  as  to  what  the  man's  com- 
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plaints  were  three  months  from  the  accident,  and  what 
he  was  doing  by  way  of  activity,  and  what  medication 
he  was  receiving. 

Mr.  Fall:  If  the  doctor  didn't  get  that  information 
I  don't  think  he  is  qualified  to  testify  as  to  what  he 
thinks  they  are  caused  from  now.  Maybe  I  should 
ask  a  preliminary  question.  I  will  withdraw  that 
question. 

O.  You  did  get  a  history  from  him  of  headache  and 
dizziness  from  the  time  of  the  accident  up  to  the  present 
time?  A.     I  did. 

O.  In  your  opinion  were  the  headaches  and  dizziness 
he  complained  of  some  three  months  after  the  accident 
attiibutable  to  the  accident? 

A.  From  the  history  that  he  gave  me,  and  the  ex- 
tent of  his  injury,  the  length  of  time  that  he  was  in 
the  hospital,  his  ability  to  be  up  and  around  after  he 
left  the  hospital,  it  would  be  my  opinion  that  three 
months  would  be  [132]  the  upper  limit  of  time  for  those 
symptoms  to  persist. 

Q.  After  an  injury  of  the  nature  sustained  by  Mr. 
Ruljanovich  on  May  4,  1942,  you  would  expect  a  post- 
traumatic vasomotor  instability,  wouldn't  you? 

A.  Yes,  that  condition  very  often  follows  injuries 
such  as  he  sustained. 

O.  You  do  find  that  he  does  have  a  vasomotor  in- 
stability at  the  present  time,  don't  you? 

A.  No,  as  far  as  my  examination  was  concerned  I 
find  no  evidence  of  vasomotor  instability.  The  patient, 
however,  told  me  that  he  took  medication  continuously 
for  his  blood  pressure  and  for  his  vessels,  and  he  re- 
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cited  to  me  the  doctors  that  he  had  been  under  C(jntinii- 
ously,  whicli  wouUl  indicate  tliat  it  was  necessary  for 
him  to  be  under  supervision  and  treatment  to  keep  his 
condition  stabilized. 

Mr.  Fall :     I  have  no  further  questions. 

Redirect  Examination. 

O.  By  Mr.  Kappler :  Doctor,  this  man  was  injured 
on  May  4,  1942,  and  did  not  return  to  work  until  the 
middle  of  July  of  1943.  Now,  do  you  have  any  opin- 
ion, based  upon  the  examination  which  you  made,  and 
upon  the  history  which  you  received,  as  to  whether  or 
not  this  man  was  fully  recovered  from  the  effects  of  the 
trauma  which  he  received,  by  the  middle  of  July  of 
this  year? 

A.  It  is  my  opinion  that  he  was  fully  recovered  then, 
and  had  been  before  that.  [133] 

O.  The  evidence  wall  show  that  commencing  in  the 
middle  of  July  and  ending  with  the  week  of  July  24, 
this  man  worked  40  hours  in  a  cannery,  and  that  end- 
ing the  following  week  of  July  31st  he  again  worked 
40  hours  in  a  cannery,  and  the  following  week,  August 
7th,  he  put  in  49  hours  in  the  cannery,  and  the  week  of 
August  14th  he  put  in  40  hours  and  40  minutes;  the 
week  of  August  28th,  43  hours  30  minutes;  the  week 
of  September  4th,  he  put  in  50  hours;  the  week  of  Sep- 
tember 11th  he  put  in  39  hours;  the  week  of  Septem- 
ber 18th,  he  put  in  44  hours;  the  week  of  September 
25  he  put  in  37  hours ;  the  week  of  October  2nd,  he 
put  58  hours  and  45  minutes;  the  w^eek  of  October  9th, 
74  hours  and  15  minutes:  October  16th,  74  hours  and 
45  minutes;  October  23,  41  hours  and  30  minutes;  Octo- 
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ber  30th,  38  hours  and  30  minutes.  The  evidence  shows, 
Doctor,  that  the  type  of  work  he  was  doing  was  tailing 
cans,  that  is,  taking  the  cans  off  of  a  conveyor  belt 
of  some  sort,  and  placing  them  in  a  box.  In  your 
opinion,  after  reviewing  the  number  of  hours  that  this 
man  worked,  commencing  with  the  week  ending  July 
24th,  and  ending  with  the  week  of  October  30th,  would 
you  say  that  the  man  was  doing  a  pretty  good  day's 
work  for  a  man  of  his  age? 

A.  I  would  think  he  was  certainly  doing — putting 
in  the  average  number  of  hours  and  over.  There  is 
overtime  there  as  to  a  number  of  those  weeks.  It  would 
seem  like  normal  time — normal  labor  activity.   [134] 

Mr.  Kappler:     I  think  that  is  all. 

Mr.  Fall:     I  have  no  further  questions. 

DINKA  CEKALOVICH, 

a  witness  called  by  and  on  behalf  of  the  libelant,  hav- 
ing been  first  duly  sworn,  testified  as  follows : 

Direct  Examination. 

O.  By  Mr.  Fall:  Mrs.  Cekalovich,  were  you  with 
your  father,  Mr.  Ruljanovich,  when  the  changes  were 
made  in  the  deposition?  A.     Yes,  I  was. 

O.  Before  they  were  made  did  you  receive  a  copy 
of  the  deposition? 

A.  Yes,  you  gave  it  to  my  father  and  me  at  your 
office. 

O.     Then  what  did  you  do  with  it? 

A.  I  took  it  home  and  read  it  to  my  father,  and 
explained  to  him  in  our  language  his  answers.  He  was 
surprised  that  he  made  so  many  mistakes. 
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Mr.  Kapplcr :     I  move  to  strike  that. 

The  Court:     It  may  go  out. 

Q.  By  Mr.  Fall :  That  may  go  out.  And  then,  did 
you  make  any  changes? 

A.  He  told  me  to  put  marks  in  each  question  where 
he  tells  me  it  was  wrong;  then  when  we  went  the  next 
day  to  your  office,  and  you  asked  him  the  same  ques- 
tions as  I  was  explaining  to  him  in  our  language,  he 
was  telling  me  what  to  [135  J  say  in  English,  and  I  was 
writing  it  too. 

O.  At  that  time  the  changes  were  made  in  the  depo- 
sition? A.     Yes. 

Q.     Did  he  initial  the  changes  at  that  time? 

A.     Yes,  he  initialed  every  one. 

O.  Do  you  know  how  your  father  happened  to  go 
to  Dr.  Walsworth? 

A.     When  he  was  at  your  office — 

Mr.  Kappler:     I  object  to  that  as  immaterial. 

Mr.  Fall:  Counsel  brought  it  out  (jn  cross-examina- 
tion, that  Dr.  Walsworth  was  referred  to  him  by  David 
A.  Fall.  I  think  it  bears  a  little  explanation,  as  long  as 
he  brought  it  out. 

The  Court :     Answer  the  question  if  you  can. 

A.  When  we  were  at  your  office,  you  told  me  that 
you  had  an  accident,  and  I  asked  you  who  was  taking 
care  of  you,  what  doctor,  and  you  told  me  the  name  of 
this  doctor.  Then  I  said  to  my  father  about  him,  that 
I  heard  he  was  a  very  good  doctor,  and  I  heard  other 
people  too ;  my  singing  teacher  told  me  my  father  should 
go  to  this  kind  of  doctor.  So  when  I  came  to  you  the 
nexl  day  I  asked  you  his  telephone  and  his  name,  and 
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please  to  call  the  doctor  and  get  an  appointment  for 
my  father.  You  told  me  to  go  to  him  if  you  are  satis- 
fied, just  to  have  an  examination. 

O.  By  Mr.  Fall:  Your  father  went  to  see  Dr. 
Walsvvorth?  [136[  A.     Yes,  he  did. 

Mr.  Fall :     That  is  all. 

Cross-Examination. 

O.  By  Mr.  Kappler:  Is  it  your  testimony,  Mrs, 
Cekalovich,  that  your  father  did  not  understand  the 
questions  in  the  deposition? 

A.  No,  he  didn't,  because  he  was  asked  so  many 
times,  and  he  couldn't  answer.  It  took  him  sometimes 
five  or  six  times.     You  remember,  don't  you? 

O.     I  didn't  think  he  had  any  trouble  with  it. 

A.     He  had  very  many. 

Q.     Was  it  because  the  questions  were  complicated? 

A.  It  was  not.  He  doesn't  understand.  V^ery  often, 
lots  of  times,  he  doesn't  understand  every  word. 

O.  You  heard  him  testify  in  the  courtroom  yester- 
day, didn't  you?  A.     Yes,  I  did. 

O.     He  didn't  have  any  difficulty  in  here,  did  he? 

A.  I  think  he  did  some;  but  at  that  time  you  asked 
him  lots  of  times,  ten  times,  until  he  was  able  to  under- 
stand. 

Mr.  Kappler:    That  is  all. 

Mr.  Fall:  I  would  like  to  call  Mr.  Ruljanovich  and 
ask  him  two  or  three  questions  if  I  may.  [137] 
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STEVE  RULJAXOVICH, 

recalled. 

Direct  Examination  continued. 

O.  By  Mr.  Fall:  Mr.  Riiljanovich,  when  was  the 
first  time  that  you  saw  Dr.  Dickerson's  report? 

A.  I  saw  him  around ;  1  remember  around  July — 
no,  June.     I  don't  remember. 

O.     Where  was  it  that  you  first  saw  the  report? 

Mr.  Kappler:  That  is  objected  to  as  irrelevant  and 
immaterial.  A.     The  first  time — 

The  Court:     Wait  a  minute. 

Mr.  Kappler:  I  don't  see  what  bearing  it  could  pos- 
sibly have  on  the  case.  The  doctor  has  testified  fully. 
The  report  is  not  in  evidence.  It  is  a  question  con- 
cerning a  document  which  is  not  in  evidence. 

Mr.  Fall :  I  want  to  show,  and  I  think  I  should  be 
entitled  to  show,  that  I  have  had  to  go  into  the  de- 
fendant's camp  to  get  the  medical  over  a  certain  period 
of  time.  I  think  it  bears  a  little  explanation,  as  to  why 
this  man  has  to  do  that. 

The  Court:  Haven't  you  developed  all  the  facts, 
counsel  ? 

Mr.  Fall :  No,  Your  Honor.  There  is  a  very  serious 
one,  I  do  want  to  develop. 

The  Court:  If  he  knows  about  some  other  fact  you 
can  develop  it.  He  has  already  produced  medical  testi- 
mony of  his  own.     He  has  produced  his  doctor.   [138] 

Mr.  Fall:  Yes,  Dr.  Walsworth,  but  I  mean  over 
this  earlier  period  of  time. 

The  Court:  If  there  is  any  fact  that  has  not  been 
developed,  of  course   I   will  permit  you  to  develop  it, 
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with  reference  to  the  doctors,  his  treatment,  or  any- 
thing else. 

Mr.  Fall:  Maybe  counsel  will  stipulate  that  at  the 
hearing  before  the  Industrial  Accident  Commission  the 
defendants  produced  this  report  of  Dr.  Dickerson  at 
that  time,  and  that  \\-as  the  first  time  that  Mr.  Rul- 
janovich had  received  a  report  from  Dr.  Dickerson. 

Mr.  Kappler:  I  was  not  there,  your  Honor.  I 
couldn't  say.  I  did  not  represent  the  Occidental  In- 
demnity Company  before  the  Industrial  Accident  Com- 
mission. 

Mr.  Fall:  You  will  stipulate,  won't  you,  that  the 
Occidental  Indemnity  Company,  at  the  hearing  before 
the  Industrial  Accident  Commission,  offered  this  report 
of  Dr.  Dickerson  in  evidence?  I  think  a  certified  copy 
of  the  proceedings  shows  that. 

Mr.  Kappler:  I  will  stipulate  this,  your  Honor: 
That  Mr.  Roberts,  the  man  who  was  on  the  stand  yes- 
terday, was,  in  August,  1942,  the  attorney  represent- 
ing Mr.  Ruljanovich  in  a  civil  action  directed  against 
the  Crescent  Wharf  and  Warehouse  Company,  which 
action  was  filed  in  the  Superior  Court  in  Long  Beach, 
and  that  in  connection  with  the  preparation  of  that 
action  for  trial  Mr.  Roberts  referred  this  man  to  Dr. 
Dickerson,  and  that  at  that  time  Mr.  Roberts  [139] 
was  representing  Mr.  Ruljanovich  in  the  plaintiff's  case. 
I  will  stipulate  further  that  thereafter  Mr.  Roberts  was 
substituted  out  of  the  case,  and  that  Mr.  Fall  took  over 
the  entire  proceeding.     Maybe  that  will  help  you. 

Mr.  Fall :     I  will  accept  the  stipulation. 

The  Court:     Stipulation  accepted. 
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Mr.  Fall:  Will  you  further  stipulate  that  it  was 
when  this  action  was  liled  in  admiralty  on  the  claim 
against  the  Occidental  Indemnity  Company,  before  the 
Industrial  Accident  Commission,  was  when  there  was  a 
substitution  of  attorneys  in  the  case  of  Ruljanovich  vs. 
The  Crescent  Wharf  and   Warehouse  Company? 

Mr.  Kappler:  No,  because  1  have  no  knowledge  of 
that.  I  do  know  that  Mr.  Roberts  was  substituted  out 
of  that,  and  you  were  substituted  in,  but  I  do  not  know 
when  it  was. 

Mr.  Fall :  I  think  I  have  no  further  questions.  I 
will  call  Mr.  Cekalovich. 

PETER  CEKALOVICH, 

called  as  a  witness  by  and  on  behalf  of  the  libelant, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  By  Mr.  Fall :  Mr.  Cekalovich,  you  went  to  the 
emergency  hospital,  or  drove  to  the  emergency  hospital, 
when  you  took  Mr.  Ruljanovich?  A.     I  did.  [140] 

Q.     After  the  accident?  A.     Yes,  sir. 

Q.  Did  you  see  him  immediately  after,  or  right  after 
he  was  hit  by  this  timber?  A.     Yes. 

O.     Did  you  talk  with  him?  A.     No. 

Q.     Did  he  talk  at  all  ? 

The  Court :  1  think  that  was  all  covered  by  this 
witness.  He  said  he  was  standing  outside  about  a  foot 
or  two  away.  You  showed  him  the  map  as  to  where 
he  was  standing.. 
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Mr.  Fall:  I  don't  know  whether  he  went  into 
whether  the  man  was  knocked  unconscious. 

The  Court:  Yes,  you  went  into  all  of  that.  Is  that 
your  recollection? 

Mr.  Kappler:     Yes. 

The  Court:  He  stated  fully,  and  that  he  was  crying 
when  he  talked  to  him.     You  remember  that? 

Mr.  Fall:  I  thought  that  came  from  another  wit- 
ness. 

The  Court:     Wasn't  that  your  testimony? 

A.     No,  that  was  from  Mr.  Zica. 

The  Court:     All  right,  go  ahead. 

Q.      By  Mr.  Fall:     Did  you  ask  him  any  question? 

A.  I  did  not  ask  him  any  question,  because  I  was 
trying  to  get  in  touch  with  the  emergency  hospital,  to 
go,  because  I  thought  it  was  the  emergency  hospital 
there  from  [141]  the  island,  but  then  I  found  out  it 
was  not,  so  I  tried  to  call  up  an  ambulance. 

Q.  So  you  don't  know  whether  he  was  conscious 
or  unconscious? 

A.  While  I  was  there  just  a  second  I  know  he  was 
lying  down  and  saying  nothing,  but  when  I  started  to 
my  car,  to  go  over  there  to  reach  the  ambulance. 

Mr.  Fall :     I  have  no  further  questions. 

Mr.  Kappler:     No  questions. 

Mr.  Fall:     The  libelant  rests. 

Mr.  Kappler:     Call  Mr.  Christian. 

Mr.  Fall:     Is  this  from  the  French   Sardine? 

Mr.  Kappler:  I  think  we  can  stijiulate.  I  read  some 
figures,  your  Honor,  which  I  obtained  from  Mr.  Chris- 
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tian,  who  is  the  accountant  at  the  French  Sardine  Com- 
pany, which  indicated  the  number  of  hours  that  Mr. 
Ruljanovich  worked,  commencing'  with  the  period  when 
he  went  back  to  work  in  July,  1943,  and  I  have  the 
figures  for  each  week  ending  with  the  week  of  July 
29th.  J  think  we  can  stipulate  probably  as  to  the 
number  of  hours  which  he  worked. 

The  Court:     What  is  Mr.  Christian's  hrst  name? 

The  Witness:     Winter  W.  Christian. 

Mr.  Fall:  Yes,  we  will  stipulate  that  if  he  was 
called  he  would  testify  that  his  record  shows  these 
hours  and  the  wages  that  were  paid  to  Mr.  Ruljanovich. 

The  Court:     Put  them  in  the  record.   [142J 

Mr.  Kappler:  The  week  ending  July  24,  40  hours; 
wages  $36.05 ; 

Week  ending  July  31,  40  hours  15  minutes — have 
you  got  those,  Mr.  Christian? 

Mr.  Christian:     Yes. 

Mr.  Kappler:  I  think  probably  it  would  be  better  to 
have  him  testify. 

The  Court:     Swear   Mr.   Christian. 

WINTER  W.  CHRISTIAN, 

called  as  a  witness  by  and  on  behalf  of  the  respondents, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  By  Mr.  Kappler:  What  is  your  full  name,  Mr. 
Christian?  A.     Winter   W.   Christian. 

Q.  This  is  the  payroll  record  of  the  French  Sardine 
Company,  on  Steve  Ruljanovich,  for  the  week  ending 
July  29,  1943? 

A.     40  hours.    Gross  earnings,  $36.05. 
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Q.  The  week  of  July  31st? 

A.  40  hours  15  minutes,  $36.22. 

Q.  The  week  of  August  7th? 

A.  49  hours,  $48.15. 

Q.  August  14? 

A.  46  hours  30  minutes,  $44.77. 

Q.  August  21?   [143]  A. 

Q.  August  28? 

A.  45  hours  30  minutes,  $43.42. 

Q.  The  week  of  September  4th? 

A.  50  hours,  $49.50. 

Q.  September  11? 

A.  39  hours  30  minutes,  $36.22. 
ditional  pay  on  account  of  the  wage  and  hour  adjust- 
ment. 

Q.  The  week  of  September  17th  he  did  not  work? 

A.  No. 

Q.  The   next    week    following   the    11th    would    be 
September   18. 

A.  44  hours  30  minutes,  $42.07. 

Q.  The  week  of  September  25? 

A.  Z7  hours  45  minutes,  $33.97.     If  you  want  the 

total,  that's  435  hours.     That's  the  end  of  a  quarter. 

Q.  The  next  weekly  period,  October  2nd? 

A.  58  hours  45  minutes,  $61.31. 

Q.  The  next  week  is  October  9th. 

A.  74  hours  15  minutes,  $75.95. 

Q.  October    16?  A.     47  hours,  $45.45. 

Q.  October  23? 

A.  41  hours  30  minutes,  $37.80. 

Q.  October  30th? 

A.  38  hours  30  minutes,  $35.15.    [144] 
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Q.     That  is  October.     The  time  is  260  hours. 

A.     That  is  all  the  time  in  "43. 

Q.     He  didn't  work  alter  that? 

A.     No,  sir.     The  record  does  not  show  it. 

Q.  In  other  words,  from  the  week  ending  with  July 
24,  1943,  until  the  week  ending-  with  October  30th, 
1943,  when  he  last  worked  for  your  company.  Mr. 
Christian,  Mr.  Ruljanovich  worked  no  less,  on  any  oc- 
casion, than  37  hours  in  one  week,  isn't  that  correct? 

A.     That's  right. 

The  Court:     That  is  in  the  record. 

Q.  By  Mr.  Kappler:  As  I  understand  it,  you  are 
not  restricted  down  at  the  French  Sardine  Company 
by  the  40  hour  week?  A.     No,  sir. 

Q.  I  notice  in  one  week,  in  October,  he  worked  74 
hours.  A.     That's  right. 

Q.  Do  you  know,  Mr.  Christian,  the  type  of  w^ork 
that  is  done  down  there  when  they  refer  to  it  as  tailing- 
cans  ?  A.     Yes. 

Q.     Describe  to  the  court  what  that  is  generally. 

A.  The  cans  of  canned  fish,  after  the  fish  is  canned, 
are  put  into  a  large  retort  basket,  and  run  into  a  retort, 
that  is  of  a  certain  temperature  and  pressure,  for  a 
certain  length  of  time,  in  accordance  with  the  require- 
ment of  the  State  Health  Department.  Then  another 
large  basket,  [145]  containing,  I  guess,  four  or  five 
hundred  cans  of  the  fish,  is  taken  from  the  retort,  the 
chambers  in  which  they  are  steamed.  They  are  then 
trucked  back  into  the  warehouse,  and  from  there  are 
taken  out,  and  some  classes  of  them  are  put  directly  into 
the  cases  in  which  they  are  stacked;  some  of  them  may 
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be  loaded  right  onto  the  conveyor,  into  the  labeling 
machine. 

Q.     Does  that  work  require  any  bending  at  all? 

A.  When  you  start,  the  retort  baskets  I  guess  will 
stand  probably  three  and  a  half — I  guess  three  and  a 
half  or  four  feet  high,  and  when  you  first  start  un- 
loading ofif  the  top  basket,  it  will  require  no  stooping, 
but  as  the  basket  empties  out  the  man  would  have  to 
bend  over  to  get  them  out  of  the  basket,  either  onto 
the  conveyor  belt,  or  put  them  in  cases. 

Q.  I  notice  there  is  some  difiference  in  the  number 
of  hours  worked  each  week.  Is  that  explained  by  the 
amount  of  fish  present  in  the  cannery? 

A.  Probably.  I  haven't  looked  into  that  record  to 
see  why,  but  it  could  be.  That  was  all  the  time  re- 
quired for  the  workers,  on  account  of  probably  the 
light  receipts  of  fish,  and  consequently  the  light  run 
in  the  can  processing.  Sometimes  we  have  heavy  runs 
of  it,  which  will  require  more  time,  or  probably,  if  they 
had  some  rush  orders,  it  would  have  required  them  to 
work  more  hours  than  others. 

Mr.  Kappler:     That  is  all.    [146] 

Cross  Examination 

Q.  By  Mr.  Fall:  Mr.  Christian,  Mr.  Ruljanovich 
didn't  work  after  that  last  day  in  October? 

A.  That  is  the  last  record  we  have,  the  week  end- 
ing October  3C)th, 

Q.  He  didn't  work  after  that?  The  record  shows 
he  didn't  work  after  that?  A.     That's  right. 

Mr.    Fall:     That    is   all. 
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NICK  KARUZA, 

a  witness  called  b}-  and  on  behalf  of  the  respondents, 
havinj;  been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     State  your   full  name? 

A.     Nick  Karuza. 

Direct  Examination 

Q.  By  Mr.  Kappler:  Mr.  Karuza,  what  is  your  oc- 
cupation? A.     Fisherman. 

Q.  On  May  4,  1942.  did  you  accompany  Mr.  Rul- 
janovich  and  the  other  seamen  over  to  the  Crescent 
Warehouse  Company? 

A.     Yes,  I  was  in  the  crew.     We  were  together. 

Q.     Did  you  go  over  in  a  truck? 

A.     1  went  with  the  truck,  small  truck. 

Q.  By  the  time  you  got  there  had  the  door  already 
been  opened?  A.     Not  yet.     I  was  waiting.  [147] 

Q.  Did  you  go  around  to  the  inside  of  the  building, 
or   did   you   enter   the   door    from    the   outside? 

A.     Do  you  mean  when  he  opened  the  door? 

Q.     Yes.  A.     We  was  waiting  until  he  opened. 

Q.  You  were  outside  waiting  for  the  door  to  be 
opened?  A.     Yes. 

Q.  Where  were  you  standing  at  the  very  moment 
that  this  timber  struck  Mr.   Ruljanovich? 

A.     I  was  inside,  close  to  him. 

Q.     How  close  to  him? 

A.  About  a  foot  from  each  other.  I  was  close  to 
him,  standing  up. 

Q.     Did  the  timber  come  close  to  you? 

A.     It  missed  me,  and  hit  him. 
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Q.  You  saw  the  man  who  testified  in  court  here 
yesterday,    Mr.    Gibson?  A.     Yes. 

Q.     Do  you  know  who  he  is? 

A.  Yes.  Not  before,  but  yesterday,  when  he  was 
here. 

Q.     You  knew  he  was  not  part  of  the  crew,  anyway? 

A.     No,  he  was  foreman  of  the  warehouse. 

Q.  He  was  foreman  of  the  Crescent  Warehouse 
Company  ?  A.     Yes. 

Q.  Did  you  observe  Mr.  Gibson  get  up  on  the 
truck?  A.     Yes,    I   saw   him.    [148] 

Q.  At  that  time,  would  you  tell  me  where  Mr. 
Muljat  was? 

A.  He  first  jumped,  Mr.  Gibson;  then  Mr.  Muljat 
followed  right  away  in  the  same  truck  after  him. 

Q.  You  mean  by  that  that  Mr.  Gibson  jumped  up  on 
the  body  of  the  truck,  and  Mr.  Muljat  followed  him  im- 
mediately ?  A.     Yes. 

Q.  Did  you  observe  the  spot  on  the  dock  where 
Mr.  Gibson  jumped  from?  A.     Yes,  from  here. 

Q.  You  are  referring  to  Respondents'  Exhibit  D, 
will  you  put  the  spot  that  Mr.  Gibson  jumped  from, 
point   it   out?  A.     Here,   close   to   the   corner. 

Mr.  Kappler:     May  I  mark  that  K-1.  your  Honor? 

The  Court:     Yes. 

Q.  By  Mr.  Kappler:  How  did  he  get  up  onto  the 
truck  ? 

A.  When  he  jumped  he  touched  the  corner  with  his 
hand. 

Q.     He  touched  the  corner  with  his  left  hand? 

A.     His  left  hand,  yes,  when  he  jumped. 
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Q,  How  did  Mr.  Muljat  get  up  onto  the  body  of 
the  truck? 

A.     The  same  thing,  both ;  he  followed  him. 

Q.     The  same  thing- Mr.  Gibson  did?  A.     Yes. 

Q.     The  net  was  stacked  up  on  this  deck  over  here? 

A.     Yes. 

Q.  How  far  was  it  from  the  place  where  you  have 
placed  [149]  this  X  over  to  the  nearest  portion  of  the 
net?  A.     A  couple  of  feet. 

Q.     At  least  a  couple  of  feet?  A.     Yes. 

Q.  How  long  was  it  after  Mr.  Gibson  had  gotten 
up  onto  the  truck  that  the  timber  fell? 

A.  The  timber  fell — he  first  jumped,  Mr.  Gibson — 
he  went,  walked  to  where  the  driver  stayed — what  you 
call  it? 

Q.     The  cab? 

A.  The  cab.  Then  Mr.  Muljat  followed  him.  Then 
the  timber  come  at  once.  Nobody  see  how  it  come 
down. 

Mr.  Fall:  I  ask  that  that  part  of  the  answer  "no- 
body see  how  it  come  down"  be  stricken. 

The  Court :     That  may  go  out, 

Mr.   Kappler:     Yes. 

Q.  Did  you  hear  Mr.  Gibson  shout  any  cry  or  warn- 
ing to  anyone?  A.     Crying? 

Q.  Did  Mr.  Gibson  give  a  warning,  "Look  out," 
or  something  like  that? 

A.  No,  sir,  he  didn't  say  a  word.  Tv^o  policemen 
come  there,  and  they  examine  how  that  come  down,  tiie 
timber.     I  pick  the  timber,  and  I  put  it  back,  and  then 
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he  said  to  the  poHce,  he  said,  "Look  out."  Then  I  told 
him,   "Excuse  me,  you  lie — "    [150] 

Mr.  Fall:     To  which  we  object  at  this  time. 

Mr.  Kappler:  That  may  go  out;  any  conversation 
he  had  after  that. 

The   Court:     It  may   go  out. 

Q.  By  Mr.  Kappler:  Mr.  Karuza,  you  observe  the 
standard  here  upon  which  the  flag  is  raised? 

A.     Yes,  sir, 

Q.  How  much  higher  than  that  standard  would  you 
say  that  this  timber  was? 

A.  I  believe  it  is  at  least  four  feet  higher  than 
that. 

Q.  Would  you  say  the  top  of  the  timber  would  have 
come  pretty  close  to  the  ceiling  in  this  courtroom? 

A.  Four  feet  higher.  It  was  between  16  and  18 
feet  high,  that  timber  was. 

Q.  Did  Mr.  Gibson  warn  you,  or  any  of  the  other 
fishermen  there,  of  the  presence  of  this  timber,  prior 
to  the  time  that  you  started  working  around  the  net? 

A.     No,  he  didn't  say  a  word. 

Mr.  Kappler:     That  is  all. 

Cross  Examination 

Q.  By  Mr.  Fall:  Mr.  Karuza,  did  you  help  pick 
up  Mr.  Ruljanovich? 

A.  Yes,  I  was  first  to  him  when  the  timber  come 
down;  I  picked  him  right  away  I  saw  him  knocked 
down;  I  see  the  crack  over  his  head,  and  blood  rush 
all  over  his  head,  and  I  have  the  handkerchief  and  I  close 
his  wounds,  and  the  [151 J  blood  was  around  the  place. 
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and  1  lifted  him.  and  of  course  somebody  else  helped 
me  to  lift  the  man  up.  Then  two  or  three  guys  come 
up  to  help  me. 

Q.     Was  he  knocked  unconscious? 

Mr.  Kappler:  Just  a  minute.  That  is  a  conclusion. 
Develop  the  facts. 

Q.     By  Mr.  Fall:     Did  you  say  anything-  to  him? 

A.     To  who? 

Q.     Mr.  Ruljanovich. 

A.  No,  when  he  was  knocked  down  I  lifted  him. 
Then  I  called  for  some  more  help.  I  help  pull  him  to 
the  center  of  the  wharf, 

Q.     Did  he  talk  then? 

A.  Nothing  right  away.  Then  he  say,  "Mother,  it 
killed  me."     Those  were  the  only  words. 

Q.     After  that  did  he  say  anything  at  all? 

A.     No,  he  didn't  say  nothing  any  more. 

Q.     Did  you  ride  to  the  emergency  hospital  with  him  ? 

A.     No;  I  helped  put  him  in  the  car. 

Q.  Did  he  say  anything  at  all,  from  the  time  that 
you  just  mentioned,  that  he  made  that  remark,  until 
you  got  him  in  the  car  ? 

A.  No,  he  don't  say  a  word.  He  couldn't  say  a 
word  any  more.  We  have  drag  him  to  the  center,  and 
until  the  car  come  to  take  him. 

Q.  Did  you  try  and  talk  with  him  after  that,  that 
is,  [152]  during  that  period  of  time?  A.     No. 

Q.     You  carried  him  out  to  the  automobile? 

A.     Yes. 

Q.     Did  you  try  and  talk  with  him? 
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A.  No,  because  we  pick  him,  and  put  him  right 
away  in  the  car,  and  these  boys  take  him  to  the  doc- 
tor's office. 

Q.     Was  he  bleeding  very  badly? 

A.  I  take  I  think  a  twelve-inch  handkerchief,  and 
cover  his  head,  and  it  soak  through  all  at  once,  like 
you  put  it  in  the  water. 

Mr.  Fall:     No  further  questions. 

Mr.  Kappler :     That  is  all. 

FRANK  N.  MULJAT, 

called  as  a  witness  by  and  on  behalf  of  the  respondents, 
having  been  first  duly  sworn,  testified  as  follows: 

The  Clerk:     What  is  your  full  name? 

A.     Frank  N.  Muljat. 

Direct  Examination 

Q.  By  Mr,  Kappler:  You  are  one  of  the  owners 
of  the  "Betsy  Ross"?  A.     Yes. 

Q.  What  relationship,  if  any,  do  you  have  with  the 
Crescent  Wharf  and  Warehouse  Company,  a  corpora- 
tion? 

Mr.  Fall:  To  which  we  object  as  being  incom- 
petent, [153]  irrelevant  and  immaterial,  and  not  tend- 
ing to  prove  or  disprove  any  issue  before  the  court. 

The  Court:     I  suppose  it  is  preliminary,  counsel. 

Mr.   Fall:     I   will  withdraw   the  objection. 

The  Court:     Proceed. 

A.  I  don't  have  no  relation  whatsoever.  Just  I 
have  stored  net  there. 
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Q.     By  Mr.  Kapplcr:      You  store  your  net? 

A.     Yes. 

Q.  You  pay  them  a  certain  amount  of  money  for 
the  privilege  of  storing  your  net  there? 

A.     Y'es. 

Mr.  Fall:     We  stipulate  he  did. 

Q.  By  Mr.  Kappler :  Can  you  tell  me  the  ai)iM-oxi- 
mate  date  that  you  stored  }our  net  there  prior  to  May 
4,   1942,  the  approximate  month? 

A.     I  gtiess  it  would  be  in  March. 

Q.  In  other  words,  you  stored  your  net  there  in 
March,  and  you  went  to  pick  it  up  on  May  4,  is  that 
right?  A.     That  is  right. 

Q.  You  had  not  been  over  to  the  Crescent  Ware- 
house Company  between  March  and  May  4,  had  you? 

A.     No. 

Q.  Did  you  go  through  the  warehouse  to  get  inside 
of  it,  or  did  you  wait  outside  until  the  door  was 
opened  ? 

A.  I  don't  recall.  I  think  I  was  on  the  out- 
side  [154]   waiting  for  the  door  to  open. 

Q.  As  soon  as  the  door  was  opened  did  you  walk 
into  the  building,  when  the  truck  was  being  backed  into 
the  building?  A.     I  walk  in  before  the  truck. 

Q.     You  walked  in  before  the  truck?  A.     Yes. 

Q.     How  soon  afterward  was  the  truck  backed  in? 

A.     It  started  to  back  in  right  away. 

Q.  In  other  words,  you  walked  in,  and  the  truck 
backed  right  in?  A.     Yes. 

Q.     Do  you  know  how  you  got  up  on  the  truck? 
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A.  Well,  all  I  can  state  is  when  the  captain  of  the 
boat  says  for  somebody  to  direct  the  truck  in — the  first 
time  the  truck  came  in,  the  truck  is  too  far  away  from 
the  deck  where  the  net  was,  and  it  would  be  hard  for 
us  to  put  the  net  on  the  truck,  so  he  backed  in  again. 
I  guess  it  was  twice;  both  times  it  was  he  was  too  far 
out.  Once  he  hit  the  side  of  the  building.  So  he  says 
"Somebody  direct  him  in."  I  jumped  on  the  truck.  I 
don't  recall  whether  I  place  my  hand  against  the  wall  or 
not.  If  I  did,  I  didn't  see  any  timber  there;  and  I 
just  jumped  on  the  truck. 

Q.  It  wasn't  much  of  a  jump  from  the  edge  of  the 
dock  to  the  bed  of  the  truck,  was  it? 

A.  I  don't  know  how  high  myself;  I  just  guessing, 
two  [155]  or  three  feet  to  the  truck.  I  must  have 
jumped  about  a  foot,  I  guess. 

Q.     State  how  high  the  net  was  stacked. 

A.  Naturally,  when  you  stack  a  net,  you  can't  stack 
it  square,  like  a  box,  or  anything  like  that.  You  always 
stack  your  net  backward,  so  it  won't  be  too  much  in 
front  of  you.  Say  the  net  is  here,  you  pull  the  net, 
and  it  would  be  stacked  more  on  a  slant.  It  can't  be 
square. 

Q.  The  net  would  be  stacked  so  the  base  of  it  would 
be  wider  than  the  top  of  it?  A.     Naturally. 

Q.  How  far  away  would  you  say  that  the  edge  of 
the  net  was  from  the  edge  of  the  dock  ? 

A.  At  the  bottom  it  was  probably  maybe  a  foot 
and  a  half,  but  then  up  higher  it  would  be  two  or 
three  feet,  I  guess. 

Q.  Let  me  ask  you  this:  If  a  man  stood  un  the 
concrete  edge  of  the  dock,  could  he  have  reached  over 
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from  the  point  designated  F-1  and  touch  any  [xtition 
of  the  net  at  a  distance  of  four  feet,  or  level  with  his 
shoulder,  four  or  five  feet? 

A.  T  don't  think  so  myself.  He  might  be  able  to 
reach  it  with  his  hand;  that  is  about  all.  I  doubt  if  he 
could  even  reach  it. 

Mr.   Kappler:     That  is  all.    [156] 

Cross  Examination 

Q.  By  Mr.  Fall:  Mr.  Muljat,  after  this  accident 
happened  there  was  a  conversation  about  hcnv  this  tim- 
ber came  down,   wasn't  there? 

Mr.  Kappler:  I  object  to  that  as  improper  cross 
examination.  I  did  not  go  into  that  subject  matter 
at  all. 

The  Court :     Unless  it  was  some  admission. 

Mr.  Fall:  I  intend  to  show  an  admission,  your 
Honor. 

The  Court:  Of  one  of  the  parties?  If  it  is  an 
admission  on  the  part  of  the  parties  it  is  admissible. 

Mr.  Fall :  There  was  a  conversation  shortly  after 
the  accident,  wasn't  there,  with  reference  to — 

The  Court:     A  conversation  with  whom? 

Mr.  Kappler:  I  object  unless  he  lays  the  founda- 
tion. 

The  Court:     With  whom? 

Mr.  Fall:  There  was  a  conversation  between  your- 
self and  some  of  the  other  members  of  the  crew,  shortly 
after  the  accident,  as  to  how  the  timber  came  down. 

A.     What  do  you  mean  by  shortly  after? 

Q.     Within  three  or  four  minutes?  A.     No. 
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Q.  Isn't  it  a  fact,  Mr.  Muljat,  that  within  a  few 
minutes  after  the  accident  you  made  a  statement  that 
you  had  pushed  or  pulled  the  timber  when  you  got  on 
the  truck,  and  that  caused  it  come  down? 

Mr.  Kappler:  I  object,  unless  he  lays  the  founda- 
tion to    [157]    show   who   was  present. 

Mr.  Fall:     I  will. 

Q.  Mr.  Karuza  was  present,  and  the  other  members 
of  the  crew  that  went  over  there  that  morning,  except 
the  ones  that  took  Mr.  Ruljanovich  over  to  the  doctor's 
office? 

A.     I  was  one  of  the  fellows  that  took  him. 

Q.  Then  the  conversation  took  place  before  you 
left,  and  isn't  it  a  fact  that  all  the  members  of  the 
crew  were  present,  and  you  made  a  statement  in  sub- 
stance that  you  had  caused  the  plank  to  fall? 

A.  I  don't  recall  making  a  statement  there.  Let's 
see.  I  did  say  something  like  this,  though — it  wasn't 
there  within  three  or  four  minutes,  like  you  say;  that 
is  wrong. 

Q,     When  was  it? 

A.  I  did  at  one  time.  I  don't  recall  when,  in  the 
excitement,  I  guess  it  was  in  the  car,  when  I  jumped 
on  the  truck,  I  didn't  see  anybody  else  on  the  truck, 
and  figuring,  as  I  thought — I  don't  recall  putting  my 
hand  against  the  wall,  but  since  I  got  on  the  truck 
I  thought  maybe  that  would  be  the  only  reason  the 
thing  fall,  and  I  did  say  maybe  it  was  my  fault  the 
plank  fall,  I  thought.     That  was  all  I  said. 

Mr.  Fall :     No  further  cross  examination. 
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Redirect  Examination 

Q.  By  Mr.  Kapplcr:  \'ou  don"!  recall,  however, 
that  you  ever  touched  any  timber,  do  you?  |  158] 

A.  No.  1  didn't  even  see  it  there.  1  didn't  see  the 
timber:  nothing. 

Q.  As  a  matter  of  fact,  you  don't  even  know 
whether  you  touched  the  timber,  do  you? 

A.     No,  I  don't. 

Mr.  Fall:  To  which  we  object  as  being  leading  and 
suggestive. 

The  Court:  He  stated  before.  It  is  just  a  repeti- 
tion. 

Mr.  Kappler:     That  is  all. 

The  only  other  thing  I  have,  your  Honor,  is  this: 
I  would  like  to  read  the  deposition  of  Steve  Ruljanovich. 

The  Court:  If  it  is  merely  a  repetition,  why  do  you 
think  it  necessary? 

Mr.  Kappler.  I  don't  think  it  is  a  repetition,  be- 
cause I  expressly  refrained  from  covering  most  of  the 
material  contained  in  the  deposition,  when  Mr.  Rul- 
janovich was  on  the  stand,  because  it  is  in  here. 

Mr.  Fall :  I  think  that  is  true,  your  Honor.  I 
think  it  should  be  read  in,  because  certain  objections 
will  be  made  to  certain  questions,  and  we  can  save  the 
objection  to  that  time. 

Mr.  Kappler :  I  also  want  to  object,  your  Honor, 
to  the  changes,  of  course,  that  were  made  at  that  time.' 

Mr.  Fall:  Do  you  want  to  read  the  questions,  and  I 
will  read  the  answers? 

The  Court:  Yes,  that  will  keep  it  straight  for 
the    [159]    reporter. 
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(The  deposition  of 

STEVE  RULJANOVICH 

was  here  read  as  follows:) 

"Direct  Examination 
By  Mr.  Kappler :    Let  the  record  show  that  Mrs.  Dinka 
Cekalovich  is  present. 

"Q — Mr.  Ruljanovich,  I  am  going  to  speak  as 
clearly  as  I  can,  and  if  there  are  any  questions  that  you 
do  not  understand,  I  want  you  to  tell  me  so,  because  I 
want  your  testimony  here  this  morning,  and  not  the 
testimony  of  Mrs.  Cekalovich  or  anybody  else.  Is  that 
clear  to  you? 

"A— Yes. 

"Q — You  will  have  to  answer  out  loud,  so  that  the 
reporter  can  get  your  answers.  Don't  nod  your  head 
to  say  yes  or  no,  speak  whatever  the  answer  may  be. 
You  understand  that? 

"A— Yes. 

"Q — Are  you  employed  at  the  present  time? 

"A— Yes. 

"Q — ^Where  are  you  working  at  the  present  time? 

"A — We  work  a  little  bit  on  the  boats. 

"Q — Mr.  Ruljanovich,  are  you  working  now? 

"A — Oh,  working  now  in  French  Sardines. 

''Q — You  are  working  now  at  the  French  Sardine, 
over  on  Terminal  Island? 

"A— Yes,  sir.     [160] 

"0 — How  long  have  you  been  working  at  the  French 
Sardine  Company,  prior  to  the  present  time? 

"A — Three  months. 
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"Q — You  have  been  working"  over  there  for  three 
months? 

"A— Yes. 

"Q — When  did  you  ^o  back  to  work,  do  you  recall 
the  date? 

"A — Started  work  in  19th  of  July. 

"Q — Of  1943?  1  don't  want  you  to  turn  to  Mrs. 
Cekalovich  for  your  answer.     I  want  you  to  answer. 

"A— 19th  of  July. 

"Q— 19th  of  July,  1943? 

"A— Yes. 

"Q — Was  that  the  first  work  that  you  had  done  since 
the  4th  day  of  May,  1942? 

"A— Yes. 

"Q— So  between  the  4th  of  May,  1943,  and  the  19th 
of—" 

Mr.  Kappler:  It  should  be  the  4th  day  of  May, 
1942. 

"Q — So  between  the  4th  day  of  May,  1942,  and  the 
19th  day  of  July,  of  this  year,  you  haven't  worked  for 
anyone  ? 

"A— No. 

"Q — On  the  4th  day  of  May,  the  day  that  you  were 
injured,  will  you  tell  me  just  exactly  what  happened  to 
you,  when  you  were  hit  by  this  timber? 

"A — W^ell,  I'd  been  sitting  in  the  warehouse  on  the 
wharf  of  cement —     [161] 

"Q — Just  a  moment.  I  want  to  know  what  happened 
to  you  after  you  were  hit.  I  don't  care  about  what 
happened  before.  After  you  got  hit,  what  happened  to 
you? 

"A — Afterward  I  fell  down,  when  it  hit  me. 
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"Q — All  right,  did  you  pick  yourself  up? 

"A — No,  that  other  fellow.  I  was  like  dreaming-.  I 
understand,  but  not  exactly  everything. 

"Q — In  other  words,  you  were  not  completely  out, 
but  you  were  sort  of  hazy,  is  that  it? 

"A— I  was. 

"Q — Did  you  know,  however,  that  things  were  going 
on  around  you? 

"A— Sure. 

"Q — You  realized  that  some  of  the  men  were  trying 
to  pick  you  up? 

"A— Yes. 

"Q — Did  they  pick  you  up? 

"A — They  picked  me  up. 

"Q — Where  did  they  take  you? 

"A — In  a  machine. 

"Q — Where  did  they  take  you  in  the  machine? 

"A — The  machine  take  me  to  Wilmington  to  make 
me  stitches  in  my  head. 

"Q — Do  you  know  where  they  took  you  in  Wilming- 
ton?   Did  they  take  you  to  a  doctor? 

"A— To  a  doctor.     [162] 

"Q — Who  took  you? 

"A — Pete  Cekalovich  and  Muljat  and  Zipko,  Joe 
Zipko. 

"Mr.  Kappler:  I  move  to  strike  the  answer,  as  not 
responsive.  Do  you  know  where  they  took  you,  the 
name  of  the  doctor,  or  the  name  of  the  place  you  went 
to? 

"A — I  went  to  Dr.  Steller. 

"Q — Someone  at  Dr.   Steller's  office  looked  at  you? 

"A— Yes. 
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"Q — Do  you  know  which  doctor  it  was? 

"A — Well,  I  don't  know  just  his  name.  He  make 
the  stitches  at  Stcller's  orders. 

"Q — One  of  the  doctors? 

"A — One  of  the  doctors,  yes. 

"Q — At  that  time,  were  you  able  to  walk  in  from  the 
car  to  the  doctor's  office? 

"A — No.    They  carry  me." 

Mr.  Kappler:  That  is  changed  from  "Well,  I  walk- 
ing, but  just  like — Pete  take  me." 

"A — No.  They  carry  me,  Pete  Cekalovich,  because 
I  couldn't  walk  by  myself. 

''Q — In  other  words,  they  helped  you  in,  but  you  were 
on  your  feet,  weren't  you? 

"A— No." 

Mr.  Kappler:  It  was  changed  from  "Oh,  yes,  I  was 
on  my  feet,  but  I  go  alone  I  fall  down." 

"Mr.  Kappler:  What  I  am  trying  to  find  out,  Mr. 
[163]  Ruljanovich,  is  simply  this:  You  left  the  car 
and  you  had  your  feet  on  the  ground,  but  Mr.  Cekalo- 
vich was  assisting  you  in  getting  in.  isn't  that  right? 

"A— No." 

Mr.  Kappler:  The  answer  was  changed.  It  was 
previously  "Yes." 

"Q — He  didn't  take  you  under  his  arm,  or  put  you 
on  a  stretcher,  and  take  you  in  that  way,  did  he? 

"A— I  don't  know." 

Mr.  Kappler:  The  answer  was  "No."  The  answer 
now  is  "I  don't  know." 

"Q — When  you  got  in  there,  the  doctor  took  some 
stitches,  where? 

"A — Stitches,  and  sent  me  to  a  hospital. 
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"Q — They  didn't  stitch  you  there  in  Dr.  Steller's 
office? 

"A— No,  no. 

"O— What  did  they  do  at  Dr.  Steller's  office? 

"A — Steller's  office,  he  make  my  stitches,  but  after 
that  he  sent  me  to  hospital. 

"Q — He  didn't  take  the  stitches  at  the  hospital? 

'*A — No,  sir,  he  took  them,  another  fellow  took  them. 

"Mr.  Fall:  Listen  to  the  questions,  and  if  you  don't 
understand  it,  don't  answer  it. 

"(Discussion  off  the  record) 

"Mr.  Kappler :  In  order  to  clarify  what  you  have 
just  [164]  said,  Mr.  Ruljanovich,  it  is  true,  isn't  i^ 
that  at  Dr.  Steller's  office  they  took  some  stitches  in 
your  head? 

"A— Yes. 

"Q — Did  they  do  anything  else  for  you  at  Dr.  Steller's 
office? 

"A — ^No,  we  didn't  do  nothing. 

"Q — Did  they  take  any  X-ray  pictures  of  you? 

"A — Oh  yes,  they  took  X-ray  pictures  before  to  make 
my  stitches. 

"Q — Do  you  know  what  part  of  your  body  they 
X-rayed  ? 

"A — They  X-ray,  he  took  me — you  know  how  they 
take  X-rays?     1  don't  know. 

"Q — You  don't  know? 

"A — No,  I  don't  know. 

"Q — Where  did  you  hurt  when  you  went  into  Dr. 
Steller's  office?     Where  did  you  have  pain? 

"A — I  had  pain  in  my  head. 
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"Q — Anywhere  else? 

"A — At  the  time  I  didn't  feel  it.  but  after  a  couple 
of  weeks,  I  did. 

"Q — Stick  to  the  question.  At  that  time,  at  the  time 
you  went  to  Dr.  Steller's  office,  did  you  have  pain  only 
in  your  head  ? 

"A — Sure. 

"O — Did  you  have  any  marks  on  your  body  anywhere 
that  you  could  see?     [165] 

"A— No. 

"O — Did  you.  yourself  look  at  this  mark,  if  any,  that 
was  on  your  head?  Could  you  see  anything  on  your 
head? 

"A— No. 

"Q— Was  it  bleeding? 

"A — Oh,  it  was  bleeding,  yes,  bleeding,  sure. 

"Q — Did  you  look  at  it  in  a  mirror? 

"A— No. 

"Q — Did  Dr.  Steller  bandage  up  your  head? 

"A— Sure. 

"Q — From  there  you  went  where? 

"A— San  Pedro." 

Mr.  Kappler:  The  answer  now  is  "San  Pedro."  It 
was  "Seaside." 

"Q— Or  San  Pedro? 

"A— San  Pedro. 

"Q — Whom  did  you  see  in  the  San  Pedro  hospital? 

"A — In  San  Pedro,  they  take  me  to  hospital  on  7th 
Street. 

"Q — Do  you  know  the  name  of  the  hospital? 

"A— I  do,  7th  Street. 
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"O — San  Pedro  Hospital? 

"A — San  Pedro  Hospital.,  yes. 

"Q — That  is  on  the  same  day? 

"A — Same  day,  yes. 

"Q — What  did  they  do  for  you  there?     [166] 

"A — They  put  me  in  the  bed,  put  me  to  bed,  and  they 
took  pictures  and  took  care  of  me,  Dr.  Petrich. 

"Q — How  long  did  you  stay  at  the  San  Pedro  Hos- 
pital? 

"A — One  week. 

"Q — During  that  one  week,  was  Dr.  Petrich  the  man 
who  took  care  of  you  all  the  time? 

"A — Yes,  he  took  care  of  me.  I  was  a  couple  of 
times  right  here  in  his  office,  in  the  Post  Office,  where 
he  got  office. 

"Q — I  mean,  during  that  one  week,  you  were  in  the 
hospital  all  the  time,  weren't  you  ? 

"A— Yes. 

"Q — You  didn't  leave? 

"A— No,  no. 

"Q — During  that  one  week  period,  did  Dr.  Petrich 
take  care  of  you  all  the  time? 

"A — Yes,  sure. 

"Q — Did  you  see  any  other  doctor  during  that  first 
week? 

"A— No. 

"Q — Besides  the  doctor  at  Dr.  Steller's  office  and  Dr. 
Petrich? 

"A — No,  I  didn't  see  anyone. 

"Q — Where  did  you  go  after  you  left  the  San  Pedro 
Hospital  ? 

"A — Stayed  home.     [167] 
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"Q — You  went  home? 

"A— Sure. 

"Q — Where  did  you  live  at  that  time? 

"A — We  lived  in  14th  Street. 

"Q— 14th  Street? 

"A— 642  14th  Street. 

"Q — You  didn't  live  with  Mr.  Cekalovich,  did  you? 

"A — Yes,  we  live  together. 

"Q — Your  daughter  is  Mr.  Cekalovich's  wife? 

"A— Yes. 

"Q — You  went  to  Mr.  Cekalovich's  home  and  you 
stayed  there,  after  you  left  the  San  Pedro  Hospital? 

"A — Yes,  sir. 

"Q — Did  you  stay  at  that  home  continuously  up  to  the 
present  time? 

"A— Yes." 

Mr.  Kappler:  The  answer  was  "Yes,"  it  now  is 
"Yes,  except  on  vacation." 

"Q — You  are  still  there? 

"A— Sure. 

"Q — You  were  living  at  Mrs.  Cekalovich's  home  be- 
fore this  accident  happened,  weren't  you? 

"A— Yes. 

"Q — When  you  got  home,  how^  long  did  you  stay  in 
bed,  all  of  the  time? 

"A — No,  I  stayed  five  days,  then  I  tried  to  walk  a 
[168]  little  bit,  but  I  feel  still  dizziness,  headache." 

Mr.  Kappler :  The  answer  was  "No,  I  stayed  a 
couple  of  days,  then  I  tried  to  walk  a  little  bit,  but  I 
feel  still  dizziness,  headache." 

(Whereupon  an  adjournment  was  taken  until  2:00 
o'clock  p.  m.)      [169] 
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Afternoon  Session,  2:00  O'clock 

Mr.  Kappler:     Commencing  at  line  1,  page  11: 

''Q — You  felt  headache  and  dizziness? 

"A— Yes. 

*'Q — During  the  time  you  were  in  the  San  Pedro 
Hospital,  how  did  you  feel? 

"A — I  feel  always  headache  in  the  beginning,  then 
afterwards  feel  better,  but  always  keep  me  dizzy  when 
I  move." 

Mr.  Kappler:  That  is  the  way  it  appears  now.  It 
was:  "I  feel  always  dizzy  in  the  beginning,  then  after- 
wards feel  better,  but  always  keep  me  dizzy." 

"O — Did  you  complain  about  the  dizziness  to  Dr. 
Petrich? 

"A — Yes,  sir. 

"Q— You  told  him  all  about  that? 

"A— Sure. 

"Q — When  you  left  the  San  Pedro  Hospital,  you  told 
him  you  were  still  dizzy? 

"A — Sure. 

"O — After  you  got  home,  you  say  you  were  in  bed 
for  a  couple  of  days,  and  then  you  tried  to  get  up,  and 
then  you  felt  a  little  dizzy? 

"A — After  5  days,  yes." 

Mr.  Kappler:     The  answer  was  "Yes." 

"Q — I  take  it,  you  didn't  go  back  to  bed  right  away 
[170]  after  that?  You  were  up  and  around  after  that, 
more  or  less? 

"A— Yes. 

"Q — When  did  you  see  Dr.  Petrich  again? 

"A — I  saw  Dr.  Petrich  after  one  week,  a  couple  of 
times. 
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"Q — After  one  week.  Did  you  go  back  to  the  hos- 
pital again  to  see  him? 

"A — No,  I  went  to  Post  Office. 

"Q — He  has  an  office  in  the  Post  Office? 

"A — He  has  an  office  in  the  Post  Office,  yes. 

"Q — When  you  went  back,  after  the  week,  how  did 
you  go  down  to  his  office  ? 

"A — Well,  he  says — 

"Q — How  did  you  go  to  his  office,  did  you  walk  or 
ride,  or  go  in  an  ambulance? 

"A — First  time  in  auto  by  Mr.  Cekalovich." 

Mr.  Kappler:     The  answer  was  "Yes,  I  walk  slowly." 

"Q — You  walked  from  14th  Street  down  to  his 
office? 

"A — Yes,  but  I  took  the  bus,  the  second  time." 

Mr.  Kappler:  The  answer  was:  "Yes,  but  I  took 
the  bus." 

"Q — When  you  got  down  there,  what  did  you  tell  him 
about  your  condition? 

"A — Well,  he  told  me — 

"Q — What  did  you  tell  him  ? 

"A — I  says  I  always  feel,  I  never  feel  like  I  did. 
That  hit  my  teeth,  these  teeth  don't  get  fixed,  cost  me 
$100.00     [171] 

"Mr.  Kappler:  I  move  to  strike  out  the  latter  part 
of  the  answer,  as  not  responsive  to  the  question.  What 
did  you  tell  the  doctor  about  how  you  felt,  in  the  week 
you  were  home? 

"A — He  says — 

"Q — I  don't  care  what  he  said.  What  did  you  tell 
him  about  how  you  had  felt  during  the  week  you  were 
at  home? 


212  Steve  Ruljanovich  vs. 

(Deposition  of  Steve  Ruljanovich. ) 

"A — I  told  him  I  didn't  feel  like  I  was  very  good, 
because  I  feel  very  bad  at  that  time. 

"Q — How  did  you  tell  him  you  felt?  You  say  you 
felt  bad?  Did  you  tell  him,  did  you  tell  the  doctor  just 
exactly  what  made  you  feel  so  bad? 

"A— Sure. 

"Q— What  did  you  tell  him? 

"A — I  told  him  I  got  hurt  in  Crescent  Warehouse. 

"Q — He  knew  that  before,  didn't  he,  when  you  first 
went  down  to  the  San  Pedro  Hospital,  how  you  got 
hurt? 

"A — Yes,  he  says  to  me — I  don't  know  myself — one 
board  fell  on  my  head.  I  didn't  know,  I  didn't  say 
nothing. 

"Mr.  Kappler:     I  move  to  strike  the  answer. 

"Mr.  Fall:  Mr.  Ruljanovich,  he  doesn't  want  any- 
thing other  than  just  the  answer  to  the  question.  What 
did  you  tell  Dr.  Petrich,  when  you  went  down  to  the 
Post  Office  to  see  him? 

"Mr.  Kappler :     That  is  all. 

"A — I  told  him,  he  says,  'I  think  stitches  are  all  [172] 
right.     How  you  feel.'     I  said,  'I  feel  very  badly  yet.' 

"Q — Is  that  all  you  told  him? 

"A — Sure. 

"Q — That  is  all  you  told  him? 

"A— Sure. 

"Q — That  is  all  you  can  remember? 

"A — Because  I  know  I  felt  a  lot  of  time  when  I 
walked,  then  I  feel  dizziness,  I  have  to  stop." 

Mr.  Kappler:     It  did  read:     "I  hate  to  stop." 

"Q — Did  you  tell  him  you  felt  dizzy? 
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"A — I  did  tell  him  at  that  time,  but  afterward  I  felt 
worse,  in  my  bones,  for  a  long  time.  I  feel  it  yet, 
nothing  like  it  used  to  be." 

Mr.  Kappler:  The  answer  was  in  the  beginning:  "I 
didn't  tell  him  at  that  time." 

"Q — In  other  words,  when  you  went  back  to  Dr. 
Petrich  at  the  Post  Office  Building,  the  first  time,  you 
didn't  tell  him  you  felt  dizzy? 

"A — I  told  him  I  felt  dizzy,  but  afterwards,  I  never 
did  see  Dr.  Petrich  any  more. 

"Q — In  other  words,  you  did  tell  him  that  you  were 
dizzy,  did  you? 

"A— I  told  him. 

*'Q — Did  you  tell  him  anything  else  about  how  you 
felt? 

"A — No.  1  didn't  say  nothing. 

"Q — W'hat  did  he  do  for  you  when  you  went  back? 
[173] 

*'A — He  gave  me  some  pills,  to  take  3  tablets  a  day. 

"Q — Is  that  all  he  did? 

"A — He  gave  me  one  little  box. 

"Q — Did  he  take  your  clothes  off  and  examine  you? 

"A — No,  just  looked  at  my  head. 

"Q — He  looked  at  your  head,  at  the  stitches? 

"A— Yes. 

"Q — Did  he  look  at  your  eyes? 

"A — Sure.  He  saw  me  a  couple  of  times,  with  the 
eyes. 

"Q — He  would  take  his  finger  and  pull  your  eyelids 
down? 

"A— Yes,  sir. 
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"Q — He  didn't  take  any  instrument  and  look  in  your 
eyes  though? 

"A— No. 

"Q — Did  he  take  your  blood  pressure? 

"A— No. 

**Q: — How  many  more  times  did  you  see  Dr.  Petrich 
after  that? 

"A — After,  from  hospital,  two  times. 

"Q — ^Two  times  after  you  got  out  of  the  hospital? 

"A— That  is  all. 

"Q — When  did  you  last  see  Dr.  Petrich,  was  it 
around  the  1st  of  June? 

"A — I  guess  last  of  May  sometime. 

"Q — Who  was  the  next  doctor  you  saw,  after  you 
last  saw  [174]   Dr.  Petrich? 

"A — Then  I  went  to  Dr.  Dunbar. 

"Q — He  is  here  in  San  Pedro? 

"A — Yes,  but  not  now.     He  was  in  San  Pedro,  sure. 

"Q — You  say  he  is  not  here  now? 

"A— Yes. 

"Q — Dr.  Dunbar  was  one  of  the  doctors  of  the 
United  States  Public  Health  Service? 

"A— No." 

Mr.  Kappler:     The  Answer  was  "Yes." 

"Q — Was  Dr.  Petrich  connected  with  the  United 
States  Public    Health    Service? 

"A — Yes,  he  says  to  me.  Dr.  Petrich,  'You  can  see 
another  doctor,  if  you  feel  dizzy.'  Then  I  went  to 
Dunbar  for  so  many  times,  and  afterwards,  I  saw  a 
couple  of  times.  Dr.  Cassidy,  and  then  Dr.  Cassidy  sent 
me  to  Memorial  Hospital  in  Los  Angeles." 
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Mr.  Kappler:  The  answer  first  read:  "No,  he  says 
to  me."  and  he  chan^^ed  it  to  "Yes,  he  says  to  me." 

"Q — 1  want  to  know,  was  Dr.  Petrich  connected 
with  the  United  States  Public  Health  Service? 

"A — Yes.  Dr.  Petrich  told  me — " 

Mr.  Kappler:  The  answer  did  read:  "No,  Dr. 
Petrich  told  me — " 

"Q — How  did  you  some  to  have  Dr.  Petrich? 

"A — I  saw  him  a  couple  of  times,  come  from  hos- 
pital.    [175] 

"Q — Did  you  pay  him  any  money? 

"A — No,  I  didn't  pay  him. 

"Q — Was  that  insurance  company  that  paid  for  Dr. 
Petrich? 

"A — No.  because  Fisherman  had  that,  he  told  me. 

"Mr.  Fall:     We  will  stipulate — 

"Mr.  Kappler:     Who  is  Dr.  Petrich? 

"Mr.  Fall:  He  is  with  the  United  States  Public 
Health  Service. 

"The  Witness:     He  is  in  the  Marine. 

"Mr.  Kappler:  Dr.  Petrich  is  with  the  United 
States  Public  Health  Service? 

"A — Sure. 

"O — Dr.  Dunbar  and  Dr.  Cassidy  were  also  with  the 
United  States  Public  Health  Service? 

"A — No,  because  I  don't  feel  good  for  a  long  time. 
Afterwards,  Dr.  Dunbar  went  to  Army." 

Mr.  Kappler:  The  answer  was  "Yes,  because  I 
don't  feel  good  for  a  long  time.  Afterwards,  Dr.  Dun- 
bar went  to  Army." 

"Q- — And  did  Dr.  Petrich  discharge  you? 
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"A — No,  Dr.  Petrich  discharged  me  because  he  said 
we  don't  do  any  more.  When  I  am  from  hospital,  he 
saw  me,  he  told  me,  'You  feel  bad,  you  can  find  some 
other  doctor.'     He  told  me. 

"Q — When  was  it  you  first  saw  Dr.  Dunbar? 

"A — Oh,  I  saw  Dr.  Dunbar  around  June.  This  last 
[176]  receipt  here — 

"Mr.  Fall:  Let  the  record  show  he  is  looking  at  some 
receipts. 

"A — Yes,  sir,  Dunbar,  I  got  some  receipts  here.  He 
charged  me  $25.00  to  visit  Los  Angeles. 

"Mr.  Fall:  He  asked  you  when  did  you  go  to  Dr. 
Dunbar  ? 

"(Discussion  between  Mr.  Fall  and  the  witness.) 

"A— June  23. 

"Mr.  Kappler:  You  think  you  first  saw  Dr.  Dunbar 
about  June  23? 

"A— Yes. 

"Q— Is  that  right? 

"A— Sure. 

"Q — So  between  the  end  of  May  and  the  23rd  of 
June,  you  didn't  see  any  doctor,  did  you? 

"A— No,  no. 

"Q — You  were  not  in  bed  during  that  period,  were 
you? 

"A — Yes,  I  been  in  bed.  Sometimes  I  try  to  go  out, 
and  I  went  to  bed  afterwards,  because  I  didn't  feel  good. 

"Q — On  both  of  the  times  you  went  down  to  see  Dr. 
Petrich.  you  went  down  by  yourself,  didn't  you? 

"A— No." 

Mr.  Kappler:     The  answer  was  "Yes." 
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"Q — You  are  not  going  to  tell  me  that  after  you 
saw  Dr.  Petrich  and  before  you  saw  Dr.  Dunbar  for 
the  first  time,  you  were  in  bed  all  the  time,  are  you? 
[177] 

"Mr.  Fall:     To  which  I  object,  as  argumentative." 

Mr.  Kappler :     There  was  no  answer  to  the  question. 

The  Court :     There  is  nothing  to  rule  on  then. 

"Mr.  Kappler:  You  were  up  and  around  the  house, 
weren't  you,  during  the  time  following  your  last  visit 
to  Dr.  Petrich? 

"A — Yes,  that  is  what  I  told  you.  I  saw  him  a  couple 
of  times.  Then  I  went  to  Dr.  Dunbar.  Then  I  stayed 
with  him. 

"Q — What  examination  did  Dr.  Dunbar  make  of 
you? 

"A — Dr.  Dunbar,  he  make  examination  of  my  head. 
He  tell  me,  'Maybe  you  feel — 

"Q — I  don't  care  what  he  told  you.    What  did  he  do? 

"A — He  visit  my  head,  an  examination  he  used  about 
high  blood  pressure. 

"O — He  examined  your  head? 

"A— Yes. 

"Q — What  did  he  examine  your  head  with? 

"A — He  took  a  look  at  it. 

"Q — ^ith  his  fingers? 

"A— Yes. 

''O — Or  with  his  eyes? 

"A— Sure. 

"Q — Did  he  look  in  your  eyes  with  any  instrument  of 
any  kind? 

"A — Yes,  he  looked  at  me  a  couple  of  times. 
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"Q — What  instrument  did  he  use?    [178] 

"A — You  know  that  X-ray  man.  I  don't  know  what 
he  calls  it,  because  I  forget  it. 

"Q — Tell  me  what  he  did? 

"A — He  took  me,  look  see  my  eyes  a  couple  of  times. 
Then  always  he  look  in  my  head,  and  a  couple  of  times 
blood  pressure. 

"Q.  He  put  a  band  around  your  arm  and  took  the 
blood  pressure? 

"A— Yes. 

"Q — Did  he  test  your  heart? 

"A— Yes. 

"Q — Did  he  make  any  other  tests  of  you? 

"A — No,  next  time  I  feel  my  bone  right  here  in  the 
back. 

"Mr.  Fall:     Indicating  the  back  of  his  neck. 

"Mr.  Kappler:     That  is  on  the  next  visit? 

"A — Yes,  he  says,  'That  is  from  your  head  and  you 
got  from  your  injury.'  " 

Mr.  Kappler:  The  answer  was  "Yes,  he  says,  'That 
is  from  your  head  and  you  got  bad  health.'  " 

Mr.  Kappler:  I  move  to  strike  that  as  hearsay, 
since  he  related  the  conversation  that  this  man  had  with 
the  doctor. 

The  Court:     Yes,  but  you  asked  him. 

Mr.  Kappler:  I  asked  him  the  question.  "Did  he 
make  any  other  tests  of  you?"  The  answer  was  "No, 
next  time  I  [179]  feel  my  bone  right  here  in  the  back." 
Then  I  asked  "That  is  on  the  next  visit?"  He  said, 
"Yes,  he  says,  'that  is  from  your  head  and  you  got  bad 
health."     That   was   changed   to   "from  your   injury." 
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Then  T  moved  to  strike  out  the  last  answer  as  being 
hearsay,  and  also  as  not  being  responsive. 

The  Court:  It  is  n(jt  responsive.  Proceed.  It  will 
go  out. 

"Q — On  the  second  visit  that  you  made  to  Dr.  Dun- 
bar, you  had  a  different  complaint  of  pain,  didn't  you? 

"A — No,  no,  because  when  I  been  there,  always  I 
feel  dizzy. 

"Q — You  still  felt  dizzy? 

"A— Yes. 

"Q — You  mentioned  something  about  a  pain  in  the 
back  of  your  neck.  You  hadn't  mentioned  that  before. 
When  did  that  first  come  to  light? 

"A — I  didn't  feel  it  before.  For  two  weeks  after- 
ward I  couldn't  move  my  head  and  neck." 

Mr.  Kappler:  The  answer  was  "I  didn't  feel  it  be- 
fore. For  two  weeks  afterward  I  couldn't  move  my 
throat." 

"Q — So  that  just  before  you  saw  Dr.  Dunbar,  for 
the  first  time,  you  developed  a  sore  neck,  in  the  back? 

"A — Yes,  that's  so. 

"Q — Was  it  sore  to  the  touch? 

"A — Yes,  sure. 

"Q— Did  he  look  at  it?     [180] 

"A — Yes,  he  took  a  look  at  it,  sure. 

"Q — Did  he  put  anything  on  it? 

"A — No,  he  don't  say  nothing. 

"Q — Did  he  do  anything  to  it? 

"A— No. 

"O — Went  on  back  home  that  day.  did  you? 

''A— Sure. 
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''Q — How  many  more  times  did  you  see  Dr.  Dunbar? 

"A — Oh,  about  7  or  8  times. 

"Q — When  was  the  last  time  that  you  saw  him? 

"A — The  last  time  that  I  saw  him,  August. 

"Q— August,  1942? 

"A— Yes,  August  25. 

"Q — Had  your  condition  changed  any  between  May 
4  and  August? 

"A — Well,  you  know  I  feel  a  little  better  but  still 
headaches  and  dizziness.  Then  I  been  home  trying  to 
work  a  little  in  garden.  I  tried  5  or  10  minutes.  Then 
I  stopped  it  and  couldn't  work," 

Mr.  Kappler:  The  answer  was  "Well,  you  know  I 
feel  a  little  better  but  I  still  dizziness," 

"Q — You  think  though,  that  your  condition  had  im- 
proved a  little  bit  between  May  4th  and  the  end  of 
August  ? 

"A — Yes,  a  little  bit,  but  still  dizzy  and  headaches," 

Mr.  Kappler :  The  answer  was  "Yes,  a  little  bit, 
but  still  dizzy." 

"Q — Were  you  dizzy  all  of  the  time,  every  minute 
of  the   [181]  day? 

"A — Not  all  the  time,  but  sometimes  a  little  less.  I 
feel  now,  excuse  me,  I  feel  right  now  just  like  some- 
body grabbed  me,  right  now,  my  head." 

Mr.  Kappler:  The  answer  was  "Not  all  the  time, 
but  sometimes  a  little  less,  especially  when  a  change 
weather." 

"Q — In  August,  1942,  you  didn't  feel  dizzy  every 
minute  of  the  day,  it  would  be  just  certain  times  of  the 
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day,  wouldn't  it.  or  maybe  certain  times  of  the  week, 
depending  on  the  weather? 
"A— No." 

Mr.  Kappler:     The  answer  was  "Yes,  just  exactly." 
'«Q_What  did  Dr.  Dunbar  do  for  you,  besides  tak- 
ing your  blood  pressure  once  in  a  while,  and  looking  at 
your  eyes?     Did  he  give  you  any  medicine? 

"A Well,    he    give    me    medicine,    because    he    told 

me—" 

Mr.  Kappler :     The  answer  was  "Well,  he  don't  give 
me  any  medicine,  because  he  told  me — " 

"Q_I  don't  care  what  he  told  you.     Did  he  give  you 
any  medicine? 

"A— Yes." 

Mr.  Kappler:     The  answer  was  "No." 

"Q — Did  he  give  you  any  treatment? 

"A— No. 

"Q— Did  he  do  anything  for  you? 

"A— Yes."     [182] 

Mr.  Kappler:     The  answer  was  "No." 

"Q Did  he  give  you  any   instructions  as   to  what 

you  were  to  do? 

"A— Yes." 

Mr.  Kappler:     The  answer  was  "No." 

"Q Did  he  give  you  any  special  diet,  special  foods 

to  eat? 

"A — Oh,  yes. 

"Q — What  did  he  give  you? 

"A— He  says  to  me,  'Don't  eat  so  strong  food,  and 
take  a  lot  of  vegetables  and  drink  milk.' 
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"Q — Did  he  give  you  that  in  the  form  of  typewritten 
instructions,  or  simply  tell  you? 

"A — No,  just  told  me. 

"Q — Just  told  you  not  to  eat  too  heavy? 

"A— Yes. 

"Q — And  eat  lots  of  vegetables? 

"A— yes. 

"Q — Tell  you  anything  else  about  what  you  were 
to  do? 

"A — He  said  to  me,  'You  try  to  work  in  your  garden.' 
And  then  rest.  Then  I  told  you  a  while  ago  I  tried  5 
or  10  minutes.  When  I  tried  more,  I  still  got  dizziness 
and  I  have  to  stop." 

Mr.  Kappler:  The  first  part  of  the  answer  read 
"He  said  to  me,  Y^ou  try  to  work  in  your  garden.' 
And  then  rest."  And  the  last  reading,  "and  I  hate  to 
stop."     [183] 

"Q — "'"he  situation  is  just  this,  is  it,  that  you  were 
able  to  work  in  the  garden  for  a  time,  but  after  a  while 
you  got  a  little  dizzy? 

"A — That  is  correct. 

"Q — But  I  take  it,  you  took  care  of  your  garden  all 
that  time? 

"A— No." 

Mr.  Kappler :  The  answer  was  "Sure,  I  took  care 
of  the  garden,  and  when  I  feel  it — " 

"Q — When  you  felt  it,  you  quit? 

"A— Yes. 

"Q — When  did  you  first  see  Dr.  Cassidy? 

"A — Well,  Dr.  Cassidy,  I  seen  him  September  16, 
1942. 
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"Q — So  you  saw  Dr.  Cassidy  about  fifteen  days  or 
so  after  you  had  seen  Dr.  Dunbar,  is  that  right? 

"A— Yes. 

"Q — What  did  Dr.  Cassidy  do  for  you? 

"A — Same  story  as  Dunbar,  he  take  a  look  at  me. 

"Q — Take  your  h\aod  pressure? 

"A — He  saw  me  a  couple  of  times,  what  my  head  is 
— I  said  to  him,  'Always  I  feel  dizzy.' 

"Q — What  did  he  do  about  your  head?  What  ex- 
amination did  he  make  of  your  head? 

"A — Oh.  enough  examination  Mister,  just  like  Dr. 
Dunbar. 

"O — Did  he  look  at  your  head  with  any  special  in- 
strument?   [184] 

"A— No. 

"Q — Did  he  look  at  your  eyes  with  any  special  in- 
strument ? 

"A— No. 

"Q — Did  he  make  any  tests  upon  you? 

"A— No. 

"Q — Did  he  prescribe  any  medicine  for  you? 

"A — No,  just  told  me  take  light  stuff  to  eat, 

"Q — In  other  words,  he  told  you  the  same  thing  as 
Dr.  Dunbar  told  you? 

"A — Excuse  me.  he  gave  me  some  pills,  some  tablets 
to  take  a  couple  of  times  a  day. 

"Q — Did  he  give  you  a  prescription  for  that? 

"A— Yes. 

''Q — Did  you  have  it  filled  at  some  drug  store? 

"A— On  Pacific  and  7th  Street. 

"O — How  often  did  you  take  those  pills?  At  night 
or  during  the  day? 
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"A — Before  eating  at  noon  and  night,  yes,  when  I 
get  up  in  the  morning  sometimes. 

"Q — That  is  all  he  did  for  you? 

"A— That  is  all. 

"Q — Had  your  condition  gotten  any  better,  at  all, 
between  the  time  you  last  saw  Dr.  Dunbar  and  the  time 
you  first  saw  Dr.  Cassidy? 

"A — I  told  the  same  story  up  there. 

"Q — Pretty  near  the  same?    [185] 

"A — Yes,  I  told  the  same  story. 

"Q — Did  your  condition  get  better  under  Dr.  Cas- 
sidy? 

''A — Not  much,  but  before  I  quit  Dr.  Cassidy,  he 
sent  me  to  professor  in  Los  Angeles,  and  charged  me 
$25.00  for  the  visit." 

Mr.  Kappler:  The  answer  was  "Afterward,  I  feel 
like  starting  in  to  work,  but  before  I  quit  Dr.  Cassidy, 
he  sent  me  to  professor  in  Los  Angeles,  and  charged 
me  $25.00  for  the  visit." 

"Q — What  was  his  name? 

"A — Memorial  Hospital.     I  am  very  sorry,  I  forget. 

"Mr.  Fall:     Was  that  White  Memorial  Hospital? 

"A — Yes,  I  got  that  at  home  some  place,  I  couldn't 
find  it  this  morning. 

"Mr.  Kappler:     Do  you  know  his  name? 

"A— No. 

"Q — Leave  a  blank  space  in  the  deposition,  for  the 
name  of  the  doctor.  You  can  write  it  in  when  you  find 
it? 

"A— Sure." 
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Mr.  Fall:  Will  you  stipulate  that  that  was  Dr.  Cour- 
ville? 

Mr.  Kappler:  That  is  in  the  deposition.  It  appears 
in  here. 

"A — Sure.     Dr.  Cyril  Courvillc. 

"Q — As  I  understand,  this  doctor  that  you  went  to  see 
in  Los  Angeles  was  at  White  Memorial  Hospital? 

"A— Yes.     [186] 

"Q — When  did  you  see  him? 

"A — I  saw  him  January  sometime. 

"Q— January.  1943? 

"A — I  can't  exactly  tell  you,  because  I  forgot  the 
receipt. 

"Q — Was  it  around  the  first  of  the  year? 

"A — I  think  so. 

"Q — How  many  times  did  you  see  Dr.  Cassidy  be- 
fore you  went  to  Los  Angeles  to  see  this  doctor  at  the 
White  Memorial  Hospital? 

"A — I  saw  him  5  or  6  times,  half  a  dozen  times. 

"Q — On  each  of  the  times  that  you  would  see  Dr. 
Cassidy,  he  would  simply  look  at  you  and  take  your 
history,  is  that  right? 

''A — Dr.  Cassidy  sent  me  to  that  doctor. 

"Q — I  am  talking  about  the  occasion  of  your  visits 
to  Dr.  Cassidy,  he  would  simply  do  the  same  thing  each 
time,  maybe  take  your  blood  pressure,  look  at  your  head? 

"A— Yes. 

"Q — And  that  is  all  he  would  do? 

"A— Yes. 

"Q — Was  it  the  last  visit  that  you  went  to  Dr.  Cas- 
sidy, that  he  sent  you  to  this  doctor  in  Los  Angeles? 

"A — Yes,  December  4. 
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"Q — You  didn't  pay  any  money  to  Dr.  Dunbar  or 
Dr.  Cassidy,  did  you?    [187] 

"A — I  paid,  sure. 

"Q — How  much  did  you  pay  to  Dr.  Dunbar? 

"A— $2.00  a  visit. 

"Q — How  much  did  you  pay  altogether  to  Dr.  Dun- 
bar? 

"A — I  figured  5  times. 

"Q — So  you  saw  Dr.  Dunbar  about  5  times? 

"A— Yes. 

"O — He  charged  you  $5.00  for  the  first  visit  and 
$2.00  for  each  of  the  succeeding  visits  ? 

"A— Yes. 

"Q — Making  a  total  of  $13.00,  that  you  paid  to  Dr. 
Dunbar  ? 

"A— Yes. 

"Q — Dr.  Cassidy,  you  saw  4  times? 

"A — Four  times,  yes.  Maybe  it  is  more,  but  I  don't 
think  so. 

"Q — I  mean,  your  best  recollection  is  that  you  saw 
him  about  4  times? 

"A— Yes. 

"Q — He  charged  you  $2.00  for  each  of  the  visits, 
with  the  exception  of  the  visit  of  December  4,  for  which 
he  charged  you  $1.50,  is  that  right? 

"A — Oh  yes,  sure,  one  time. 

"Q — Then  you  went  up  to  this  doctor  in  Los  Angeles, 
and  he  charged  you  $25.00? 

-A— Yes.     [188] 

"Q — What  examination  did  the  doctor  in  Los  An- 
geles make? 
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"A — Well,  he  made  some  estimates  on  my  eyes.  He 
asked  me  some  (jiiestions,  how  I  feel,  how  my  health  is. 
I  explained  what  1  know  exactly  it  is,  then  he  wrote 
me  one  h\^  letter,  saying-  how  the  condition  I  could  eat, 
I  don't  work  so  hard,  he  wrote  me  one  big  letter. 

"Q — Did  he  give  you  any  treatment? 

"A — No.  not  that  time.     I  was  there  only  one  time. 

"Q — You  only  saw  the  doctor  one  time? 

"A — I  only  saw  that  doctor  one  time. 

"Q — He  didn't  prescribe  any  medicine  for  you? 

"A— Yes." 

Mr.  Kappler:     The  answer  was  "No." 

"Q — When  did  you  see  Dr.  Dickerson? 

"A — Oh,  I  seen  him  a  couple  of  times.  It  was  some- 
time July  or  June.     I  don't  remember.' 

"Q— What  year? 

"A— 1942. 

"Q — You  saw  him  in  June  or  July  of  1942? 

"A— Yes. 

"Q — Then  you  saw  him  how  many  times,  twice? 

"A— Twice. 

"Q — He  made  an  examination  of  you  too? 

"A — Oh,  he  asked  me  how  I  feel,  my  ear,  look  at  my 
eyes,  my  head. 

"Q — He  made  the  same  type  of  examination  that  the 
[189]  doctor  made  at  White  Memorial? 

"A— Yes. 

"Q — The  same  general  type  of  examination? 

"A— Yes. 

"Q — After  you  saw  this  doctor  at  White  Memorial 
Hospital,  did  you  see  any  other  doctors? 

"A— Yes." 
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Mr.  Kappler:     The  answer  was  "No." 

"Q— You  haven't  been  back  to  see  any  other  doctor 
since  that  visit  to  the  man  at  White  Memorial? 

"A— Yes,  sir." 

Mr.  Kappler:     The  answer  was  "No,  sir." 

"Q — You  haven't  been  back  to  the  United  States 
Public  Health  Service? 

"A— No. 

"Q — You  have  not  requested,  Mr.  Ruljanovich,  any 
slip  or  receipt  which  would  entitle  you  to  go  to  the 
United  States  Public  Health  Service? 

"A— No. 

"Q — Did  you  ever  make  any  request,  of  any  kind,  of 
Mr.  Cekalovich.  for  a  slip,  authorizing  you  to  go  to  the 
United  States  Public  Health  Service? 

"A— No. 

"Q — I  take  it  that  your  condition  improved  after  the 
first  of  the  year,  1943? 

"A — Yes,  I  work  a  little  at  the  cannery,  but  I  don't 
[190]  work  hard.  Sometimes,  I  glue,  light  work,  not 
like  before. 

"Q — What  kind  of  work  are  you  doing  at  the  can- 
nery now? 

"A — Sometimes  I  stencil  cases,  sometimes  glue. 

"Q — You  stencil  and  you  put  glue  on  the  cases? 

"A — I  stencil  and  I  put  glue  on  the  cases. 

"Q — Is  that  all  you  do? 

"A — Sometimes  I  try  to  tailing  cans. 

"Q — What  does  that  consist  of?  What  do  you  do 
when  you  tail  cans? 

"A — The  can  goes  through  machine.  I  stand  up, 
the  can  is  here,  and  I  put  48  cans  in  the  case. 
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"Q — You  mean,  as  the  cans  com^;  down  a  conveyor 
belt,  you  take  the  cans  and  pull  them  off  into  a  case? 

"A — Pull  them  off  into  a  case,  yes. 

"Q — When  the  case  is  full,  what  do  you  do? 

"A — Some  people  pile  them  up. 

"Q — Somebody  else  takes  the  case  away? 

"A — Yes,  somebody  else  takes  the  case  away  and 
puts  them  in  the  car,  not  me. 

"Q — How  much  do  you  make?  How  much  do  they 
pay  you? 

''A — He  pay  me  90  cents  per  hour.  That  is  the 
warehouse. 

"Q — Do  you  work  any  overtime? 

"A — Sometimes,  but  I  don't  feel  like  long-  hours. 

"Q — Have  you  worked  any  overtime  since  you  went 
back  to  work? 

"A— Yes.  I  wwked  a  little  bit  3  or  4  times."    [191] 

Mr.  Kappler:  The  answer  was  "Yes,  I  worked  a 
little  bit,  but  not  now." 

"Q — Nobody  is  working  overtime  now? 

"A— Yes,  they  are." 

Mr.  Kappler :  The  answer  was  "No,  because  not  so 
much  fish  in  dark." 

"Q — A  little  while  back,  when  you  had  more  fish, 
you  were  working  overtime? 

"A — Oh,  I  like  to  go  when  I  make  my  8  hours,  be- 
cause the  other  time  is  long  hours  for  me,  don't  do  me 
good. 

"Q — I  mean,  even  though  you  don't  like  to  work  any 
longer,  you  actually  do? 

"A — Yes.  I  would  be  working  a  couple  of  times. 
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"Q — How  much  did  they  pay  you  for  overtime  work? 

"A — After  8  hours,  time  and  a  quarter;  after  10 
hours  time  and  a  half, 

"Q — There  were  some  occasions  when  you  got  time 
and  a  half? 

"A— Sure. 

"Q— What  kind  of  work  were  you  doing-  at  the 
French  Sardine  Company  before  May  4,  1942? 

"A — A  heavier  job." 

Mr.  Kappler:     The  answer  was  "The  same  job." 

"Q — You  were  tailing  cans? 

"A — No.  not  before  I  didn't  tail  cans.  Before,  I 
work  more  hard,  in  the  baskets  feeding  that  oval 
machine.     Not  now.    [192] 

*'Q— How  much  did  they  pay  you  for  that? 

"A— 85  cents." 

Mr.  Kappler:  The  answer  was  "Oh,  that  time  when 
I  start,  45  cents,  50  cents  and  at  the  last  85  cents." 

"Q — How  long  had  you  been  working  at  the  French 
Sardine  Company  before  you  quit? 

"A — Seven  years. 

"Q — During  that  7  year  period,  you  hadn't  done  any 
fishing,  had  you? 

"A — No,  I  don't  do  fishing. 

"Q — Where  did  you  work  before  you  worked  for  the 
French  Sardine  Company,  and  7  years  before  1942? 

"A — Before  I  worked  for  the  French  Sardine? 
Fishing." 

Mr.  Kappler:  The  answer  was  "Before  I  worked 
for  the  French  Sardine?  I  been  working  farming, 
pruning"  trees  and  picking  apples,  all  kinds  of  fruit." 
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"Q — You  were  a  farmer? 

"A — 15  or  16  years  I  been  working  in  apples,  all 
kinds  of  fruit. 

"Q — How  long  had  you  done  that  work? 

"A — I  have  been  working  for  about  12  or  13  years. 

"Q — When  was  the  last  time  that  you  had  ever  been 
out  to  sea,  as  a  fisherman? 

"A — The  last  time  in  1935,  I  been  fishing  seven  or 
eight  months  with  the  owner  of  Alexander." 

Mr.  Kappler :  The  answer  was  "The  last  time  in 
1935.  I  [193]  been  fishing  a  couple  or  three  months 
with  the  owner  of  Alexander." 

"Q — In  1935,  you  had  3  months  fishing? 

"A — Maybe  1934.  and  1935,  about  8  months." 

Mr.  Kappler:     The  answer  was  "Maybe  1934." 

"Q — You  were  out  3  months  fishing  sardines? 

"A — No,  T  just  fished  only  tuna.  Yes,  sardines,  that 
is  right.  We  were  out  fishing  one  dark  in  San  Fran- 
cisco, and  one  month  at  San  Pedro.  We  go  to  local 
fishing  tuna  in  San  Pedro  in  1935  and  also  Mexico." 

Mr.  Kappler:  The  last  part  of  the  answ-er  read  "We 
w^ere  out  fishing  one  dark  in  San  Francisco.  We  go 
to  local  fishing  tuna  in  San  Pedro  in  1935." 

"Q — You  give  me  your  best  judgment.     1935? 

"A — Yes,  sure. 

"Q — From  that  time  on,  you  worked  at  the  French 
Sardine  Company? 

"A— Yes. 

"Q — So  after  you  quit  working  on  the  farm,  you 
made  one  fishing  trip? 

"A— No." 
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Mr.  Kappler:  The  answer  was  "Yes,  and  that  was 
the  only  one." 

"Q — When  was  it,  before  you  worked  on  the  farm, 
that  you  fished? 

"A — I  had  lots  of  jobs.  I  been  on  Alexander.  I 
been  [194]  all  over.  I  been  working  fishing  in  a  trap 
for  Pacific  American  Fisheries  in  1912,  other  fishing 
in  1918  and  1920." 

Mr.  Kappler:  To  the  last  part  of  that  answer  there 
was  added  "other  fishing  in  1918  and  1920." 

"0 — How  did  you  feel  when  you  went  back  to  work 
for  the  French  Sardine  Company  in  this  year,  June  or 
July  of  this  year? 

"A — When  I  start  to  work  I  feel  better,  but  always 
I  never  feel  like  I  used  to  be. 

"Q — Do  you  have  any  headaches? 

"A — Sometimes,  yes,  I  feel  headaches,  not  much,  but 
I  feel  sometimes. 

"Q — When  you  went  to  see  Dr.  Petrich,  did  you  have 
any  headaches  then? 

"A — Sure,  but  then  I  feel  worse." 

Mr.  Kappler:  The  answer  was  "Sure,  but  gone  I 
feel  worse." 

"Q — Do  you  have  headaches  every  day? 

"A — Mostly  steady  that  time  every  day.  Now,  not 
every  day. 

"Q — You  had  headaches  when  you  went  to  see  Dr. 
Petrich? 

"A— Sure. 

"0 — But  not  every  day.  You  wouldn't  have  a  head- 
ache all  day  long  and  all  night  long? 

"A — No,  steady,  but  every  day." 
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Mr.  Kappler:     The  answer  was  "No,  steady."    [195] 

"Q — They  come  back? 

"A — Yes.  one  day  a  little  less,  one  day  a  little  worse. 

"Q — When  you  went  to  see  Dr.  Dunbar,  did  you  have 
headaches  then? 

"A— Yes. 

"Q — Were  they  any  worse  than  they  had  been  before? 

"A — Not  worse,  but  they  keep  me,  I  don't  feel  to 
work  at  that  time  too. 

"O — When  you  went  to  see  Dr.  Cassidy,  did  you  have 
headaches  ? 

"A — Some,  certainly. 

"Q — Did  you  complain  to  him  about  headaches? 

"A — Sure,  always  I  complain. 

"Q — Along  the  first  of  1943,  how  often  did  you  have 
headaches,  January  of  1943? 

"A — Oh,  you  mean  I  feel  headaches? 

"Q — Leave,  maybe  they  will  last  an  hour  and  go 
away? 

"A — You  mean  how  long  they  last? 

"Q— Yes? 

"A — Last  time,  sometimes  for  a  day,  sometimes  less. 
I  tell  you  the  truth.  Yesterday,  I  been  working,  I  don't 
feel  it.  This  morning  when  I  got  up,  it  grabbed  my 
head. 

"Q — There  were  lots  of  days  when  you  didn't  have 
headaches  at  all? 

"A — No,  not  at  all.  Always  a  little  bit,  not  exactly 
perfect  like  it  used  to  be.  I  never  like  that.  I  was 
[196]  strong,  a  person  my  age,  but  I  been  strong  for 
my  size,  but  not  now  like  used  to  be. 
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"Q — I  understand  you  are  not  like  you  used  to  be 
according  to  what  you  tell  me,  but  I  am  trying  to  get 
at  the  headaches.    Do  you  have  them  every  day  or  not? 

"A — Not  every  day.  Like  grabbing,  you  move  your 
hands  that  way. 

"Mr.  Fall :  Indicating  a  grabbing  motion  on  the  top 
of  his  head. 

"A — On  the  top  of  the  skull. 

"Mr.  Kappler:     Where  is  the  cut? 

"A — Right  in  the  center.  It  is  only  7  stitches  from 
here  to  here. 

"Q — Do  you  pay  Mr.  and  Mrs.  Cekalovich  any 
money  for  your  support  at  the  house,  or  did  you  pay 
any  rent? 

"A — Yes,  we  live  together.    I  pay  rent. 

"Q — How  much  did  you  pay? 

"A— We  pay  $20.00  now. 

"O— You  pay  $20.00  now? 

"A— Yes. 

"Q — How  long  have  you  paid  $20.00,  ever  since  you 
have  been  working  again? 

"A— Sure,  the  beginning  $15.00.     Now  I  pay  $20.00. 

"O — What  do  you  mean,  in  the  beginning? 

"A — Because  now  it  is  a  little  more  rent. 

"Q — In  other  words,  you  mean  before  the  accident, 
you  [197]  were  paying  $15.00? 

"A— Yes. 

"0 — Who  do  you  pay  that  to? 

"A — I  pay  it  to  Mr.  Cekalovich. 

"0 — That  was  to  cover  your  board  and  your  living? 

"A— No." 
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Mr.  Kappler:  Tlie  answer  was  "We  worked.  We 
couldn't  cat.     1  put  in  $20.00.     They  put  in  $20.00." 

"Q— Before  May  4,  you  put  in  $15.00? 

"A — Yes,  for  rent." 

Mr.  Kappler:     The  answer  was  "Yes." 

"Q — After  May  4,  you  were  not  working  at  the 
French  Sardine,  so  between  May  4  and  the  time  that 
you  went  back  to  work  for  the  French  Sardine  Com- 
pany, you  did  not  put  in  any  money,  did  you? 

"A— Yes." 

Mr.  Kappler:     The  answer  was  "No." 

"Q — You  didn't  have  any  to  put  in? 

"A— Yes." 

Mr.  Kappler :     The  answer  was  "No." 

"O — You  were  not  making  any? 

"A— No. 

"O — Now,  since  you  have  been  working  at  French 
Sardine,  you  are  putting  in  $20.00  a  month? 

"A— $20.00  a  month  rent  and  $60.00  a  month  board." 

Mr.  Kappler:     The  answer  was  "Sure."    [198] 

"Q — I  take  it.  during  the  time  you  were  laid  up.  Mr. 
Cekalovich  did  not  expect  you  to  pay  anything  then? 

"A — Yes.  I  pay  always,  because  sometimes  I  pay 
all  the  time  my  rent." 

Mr.  Kappler :  The  answer  was  originally  written 
"No,  I  pay  always,  because  sometimes  I  pay  all  the 
time  my  rent." 

"Q — I  thought  you  told  me  you  started  paying  again 
when  you  went  back  to  work? 

"A — No,  I  pay  always  straight. 

"Q — You  paid  right  along? 

"A — Sure,  right  along. 


236  Steve  Ruljanovich  vs. 

(Deposition  of  Steve  Ruljanovich.) 

"Q — Even  when  you  were  not  making  any  money? 

"A — Sure,  I  pay  right  along.  I  don't  want  anybody 
to  support  me. 

"Q — I  thought  you  told  me  a  minute  ago,  that  be- 
tween the  time  that  you  were  injured  and  the  time  you 
went  back  to  work,  you  didn't  pay  anything? 

"A — How  was  that? 

"(Question  read  by  the  reporter.) 

"A — No,  I  didn't  say  that. 

"Q — You  told  me,  before  you  were  hurt,  you  were 
paying  $15.00  a  month? 

"A — That  is  what  I  said  to  you,  because  we  can  get 
along  together.  Then  I  pay  $15.00.  After,  I  pay  now 
$20.00. 

"Q — You  told  me  you  started  paying  $20.00  when 
you  went  back  to  work  for  the  French  Sardine  Com- 
pany, isn't  that  [199]  right? 

"A— Sure. 

"Q — You  said  something  about  your  teeth  being 
hurt.     Tell  me  what  happened  to  your  teeth? 

"A — My  teeth,  when  I  got  that  hit — I  don't  know 
myself.  When  I  come  to,  the  doctor  told  me,  I  remem- 
ber he  told  me,  'You  got  false  teeth.'  I  said,  'Yes.' 
Then  this  tooth  split. 

"O — What  happened  to  your  teeth? 

"A — I  split  it.  When  I  got  hit,  I  fell  down  and 
never  know.  The  doctor  make  my  stitches.  After- 
wards he  found  a  split  tooth. 

"Q — Were  they  your  own  teeth  or  false  teeth? 

"A— False  teeth. 

"Q — Have  you  had  them  fixed? 
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"A — Not  yet. 

"Q — They  arc  still  in  your  mouth? 

"A — Yes.     Excuse  me. 

"Q — So  your  lower  denture  is  loose? 

"A — Lower  denture  is  loose. 

"Q — Did  your  mouth  bleed  inside? 

"A — Yes,  I  feel  it  kind  of  sore. 

*'Q — Did  it  bleed  inside? 

"A — No,  I  never  know.  When  I  come  to  that  table 
where  he  made  the  stitches,  he  says,  'You  got  false 
teeth.'  I  says,  'Yes.'  He  took  them  out  and  found  that 
split.    [200] 

"Q— They  didn't  bleed? 

"A— No. 

"Did  any   of  the   doctors   look   at   your   mouth? 

"A— Sure. 

"Q — They  didn't  give  you  any  treatment  for  your 
mouth  ? 

"A— No. 

"Q — You  haven't  been  to  see  a  dentist? 

"A — No,  I  never  been  to  see  a  dentist. 

"Q — Are  you  a  member  of  any  union  down  here? 

"A — Yes,  A.  F.  L.,  Cannery  Workers  Union. 

"Q — Were  you,  at  any  time,  a  member  of  the  Fisher- 
men's Union? 

"A — Yes,  I  have  been. 

"Q — You  have  been  a  member  of  the  Fishermen's 
Union  ? 

"A — Sure,  because  you  can't  fish. 

"Q — You  can't  go  out  on  a  boat? 

"A — Can't  go  fishing. 
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"Q — Before  May  4,  you  were  a  member,  or  on  May 
4,  you  were  a  member  of  the  Fishermen's  Union? 
"A— Yes. 
"Mr.  Kappler:     That  is  all." 

Mr.  Kappler :  Mr.  Fall  suggested  yesterday,  your 
Honor,  that  he  would  be  willing  to  stipulate  that  the 
remainder  of  the  record,  which  was  before  the  Indus- 
trial Accident  Commission,  might  go  into  evidence,  and 
1  accept  that  stipulation,  and  offer  herewith  the  re- 
mainder of  the  [201]  certified  copy  of  the  record  of  all 
the  proceedings  before  the  Industrial  Accident  Commis- 
sion of  the  State  of  California,  in  the  matter  of  Steve 
Ruljanovich  vs.  Peter  Cekalovich  and  others. 

Mr.  Fall:     That  was  the  understanding  yesterday. 

The  Clerk:     Respondents'  and  Claimants'  Exhibit  E. 

[Note:  Respondents  and  Claimants'  Exhibit  E,  be- 
cause of  its  voluminous  character,  is  omitted  here  and 
inserted  commencing  at  page  242  of  the  Reporter's 
Transcript   of   Testimony   and   Proceedings   on   Trial.] 

Mr.  Fall:  That  was  our  stipulation.  That  is  the 
proceeding,  in  which  we  cited  the  case  yesterday  in  the 
District  Court  of  Appeab.  with  the  exception  that  we 
did  not  give  the  court  number. 

Mr.  Kappler:     That  is  correct. 

Mr.  Fall:  It  is  in  the  Advanced  Sheets.  I  think  it 
was  two  weeks  ago.  It  is  in  the  last  couple  of  weeks. 
It  came  out  in  the  Advanced  Sheets. 

The  Court:     The  District  Court  of  Appeal.v? 

Mr.  Fall:     The  District  Court  of  Appeab. 

Mr.  Kappler:     I  will  call  Mr.  Ruljanovich.    [202] 
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called  in  rebuttal,  having  heretofore  been  duly  sworn, 
testified  as  follows: 

Direct  Examination 

Q.  By  Mr.  Kappler:  You  went  over  to  the  ware- 
house in  a  little  truck,  didn't  you? 

The   Court:      Is   this  under  2055? 

Mr,  Kappler:     Yes. 

A,     Yes,  in  the  little  truck. 

Q.  You  remained  outside  the  door  until  it  was 
raised? 

A.  I  been  inside  the  door,  and  sat  on  the  wharf,  on 
the  cement. 

O.  I  understand  that,  but  before  you  got  inside  on 
the  wharf,  you  were  outside? 

A.     Yes,  then  I  went  inside. 

Q.  When  did  you  go  inside,  after  they  raised  the 
door  up?  A.     Sure. 

Q.     Did  you  go  inside  with  Mr.  Muljat  and  others? 

A.     We  was  all  bunched  together. 

Q.     All  bunched  together? 

A  Bunched  together  then;  three  or  four  men;  I 
don't  know. 

Q.     So  you  all  went  in  about  the  same  time? 

A.     Yes. 

Q.  How  long  was  it,  Mr.  Ruljanovich,  between  the 
time  [203]  that  you  went  inside,  and  the  time  you  got 
hit  in  the  head? 

A.  Not  very  long;  20  or  25  minutes;  something  like 
that. 

Q.     About  20  or  25  minutes? 
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A.  Yes.  I  couldn't  say  exactly,  but  something  like 
that. 

O.  During-  all  of  that  period  you  were  sitting  there 
or  standing  right  there  ? 

A.  No,  just  sitting  on  the  wharf,  on  the  cement, 
close  to  the  nets. 

Q.  You  were  looking  out  toward  the  door,  were 
you? 

A.  We  were  sitting,  a  couple  of  fellows  with  me. 
We  talk  a  little  bit. 

Q.  You  looked  over,  though,  and  you  saw  the  net, 
didn't  you,  before  you  were  hit?  A.     Yes. 

Q.     Before  the  accident  you  saw  the  net? 

A.     Yes. 

Q.     You  saw  the  door?  A.     Yes. 

Q.     You  saw  the  truck  being  backed  in? 

A.  Yes,  I  see  the  truck  a  couple  of  times  back  and 
forth,  because  it  was  too  close. 

Q.     You  went  back  to  work  in  July  of  this  year? 

A.     Yes,  sir,  July. 

Q.  It  is  true,  isn't  it,  that  you  worked  at  least  40 
[204]  hours  almost  every  week  from  the  time  that  you 
went  back  to  work  on  July  17  up  until  on  or  about 
October  30th? 

Mr.  Fall:  Counsel,  we  stipulated  he  worked  those 
hours. 

The  Court:  That  was  all  stipulated,  counsel.  Un- 
less it  is  preliminary  to  another  question,  there  is  no 
dispute  about  it.     It  is  a  part  of  the  record. 

Mr.  Kappler:     That  is  all. 
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Cross  Examination. 

Q.  By  Mr.  Fall:  Mr.  Ruljanovich  after  October 
30th  did  you  go  back  to  work,  or  did  you  lay  off  for  a 
while? 

A.  After  October,  when  I  worked  that  time,  several 
other  times,  he  told  me,  he  told  before,  "Steve,  you  like 
to  go?"  "No,  because  I  can't  last  more  than  eight 
hours."  He  says.  "We  short  of  men.  You  help  me." 
Well,  then  I  try.  Then  I  work  several  times;  other 
times,  after  that  I  feel  so  tired  I  couldn't  last,  so  then  I 
stay  home  for  seven  or  eight  days.  So  they  started 
again  and  T  tell  the  foreman  I  won't  work  any  more. 
Other  people  work  steady  all  the  time,  and  don't  feel  it. 

Q.  You  went  back  to  work  after  seven  or  eight 
days? 

A.     Sure. 

Q.  So  you  have  worked  since  October  30th  except 
for  about  seven  or  eight  days? 

A.     Sure. 

Mr.  Fall:     That  is  all. 

Mr.  Kappler :  No  questions.  The  respondents  rest. 
[205] 

The  Court:     Any  rebuttal  on  the  part  of  the  libelant? 

Mr.  Fall :     We  have  nothing  further,  your  Honor. 

The  Court :     Any  further  rebuttal  ? 

Mr.  Kappler:     No  rebuttal,  your  honor. 

The  Court :  I  will  ask  counsel  to  prepare  a  summary 
of  what  they  contend  the  facts  establish  on  their  side; 
also  a  short  memorandum  of  authorities  to  sustain  their 
position.  Ten,  ten  and  five.  The  matter  will  be  sub- 
mitted.     [206] 
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RESPONDENTS    AND    CLAIMANTS'    EXHIBIT 

NO.  E. 

Before  the  Industrial  Accident  Commission  of  the 
State  of  California. 

Steve  Ruljanovich,  Applicant,  v.  Peter  Cekalovich. 
Dominic  Mratinich,  Frank  Muljat,  as  owners  and  op- 
erators of  the  Diesel  Screw  "Betsy  Ross",  Occidental  In- 
demnity Company,  a  corporation,  Defendants.  Claim 
L.A.  No.  62-423. 

CERTIFICATION. 

I,  Frank  J.  Burke,  Secretary  of  the  Industrial  Acci- 
dent Commission,  hereby  certify  that  the  attached  is  a 
full,  true  and  correct  copy  of  the  record  of  proceedings 
had  before  the  Industrial  Accident  Commission  in  the 
above  entitled  cause. 

Attest  my  hand  and  the  seal  of  the  Industrial  Acci- 
dent Commission  of  the  State  of  California. 

Frank  J.  Burke 
(Seal)  FRANK  J.    BURKE, 

Secretary 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
November,  1943. 
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State  of  California 

INDUSTRIAL  ACCIDENT  COMMISSION 

119  State  Building,  Civic  Center 

San  Francisco,  California 

Steve  Ruljanovich  Applicant  vs.  Peter  Cekalovich, 
Dominic  Mratinich,  Frank  Muljat,  Diesel  Screw  "Betsy 
Ross"  Defendant.     Claim  No.  L.A.  62-423. 

(Filed  1-21-43) 

NOTICE  OF  HEARING  OF  APPLICATION  FOR 
ADJUSTMENT  OF  CLAIM. 

The  People  of  the  State  of  California  Send  Greetings 
to  the  Above  Named: 
You  are  hereby  notified  that  an  application  to  adjust 
a  claim  for  compensation  (a  copy  of  which  is  attached 
hereto)  has  been  filed  in  the  ofifice  of  the  Industrial 
Accident  Commission  of  the   State  of  California,  -f^ 

Los  Angeles 
State  Building,  Civic  Center,  Sa«  Francisco,  Califor- 
nia. You  are  further  notified  that  said  application  has 
been  set  for  hearing  at  915  Jergins  Trust  Bldg.,  Long 
Beach  California  February  10,  1943  at  10:30  A.  M. 
and  that  at  said  time  and  place  the  Industrial  Accident 
Commission  of  the  State  of  California  will  proceed  to 
hear  and  dispose  of  the  said  application  in  the  manner 
prescribed  by  law. 

Los  Angeles 
Dated  at  Sa«  Francisco,  California.  January  21.  1943. 
Witness : 

INDUSTRIAL  ACCIDENT  COMMISSION. 

Lane. 
George  W.  Lane 
By  Frank  Jr  Burke 
Assistant  Secretary 
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Celia  Sculnick  certifies  that  as  an  employee  of  the 
Industrial  Accident  Commission  she  served  the  fore- 
going notice  on  the  ]iarties  hereinafter  mentioned,  at 
the  time  set  opposite  their  respective  names,  by  de- 
positing a  copy  of  said  notice,  attached  to  a  copy  of 
the  application  therein  mentioned,  in  a  sealed  envelope 
in  the  United  States  mail  on  said  day,  at  San  Francisco, 
California,  v^ath  the  postage  thereon  fully  prepaid,  and 
addressed  to  the  said  parties  at  their  last  known  places 
of  business  or  residence,  as  follows,  to  wit: 

Names  of  Parties  Served  Date  of  Service 

Steve  Ruljanovich,  642  W.  14th  St.,  San 

Pedro  Jan.  21,1943 

Peter  Cekalovich,  Dominic  Mratinich, 

Frank  Jan.  21,1943 

Muljat,  Diesel  Screw  "Betsy  Ross"    (indi- 
vidually to:     642  W.   14th  St..  San 
Pedro,  Calif. 

John  H.  Black.  742  Broad  Ave.,  Wilming- 
ton. Calif.  Jan.  21,  1943 

David  A.  Fall.  388  W.  7th  St.  San  Pedro. 

Calif.  Jan.  21,1943 

(Signature)     CELIA  SCULNICK 
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Before  the  Industrial  Accident  Commission  of  the 
State  of  California. 

Steve  Ruljanovich,  Applicant,  vs.  Peter  Cekalovich, 
Dominic  Mratinich,  Frank  Muljat,  as  Owners  and  Op- 
erators of  the  diesel  screw  "Betsy  Ross",  Occidental 
Indemnity  Company,  a  corporation,  Defendants.  Claim 
No.  L.A.  62-423. 

(Filed  2-16-43) 

REPORT  OF  HEARING. 

This  Cause  came  on  regularly  for  hearing  on  the 
10th  day  of  February,  1943,  at  10:30  A.  M.,  at  915 
Jergins  Trust  Building,  Long  Beach.  California,  be- 
fore W.  Bond,  Referee. 

Present : 

Steve  Ruljanovich,  applicant. 

David  A.  Fall,  attorney  for  applicant. 

J.  L.  Kearney,  attorney  for  defendants. 

W.  S.  Garrett,  reporter. 

Witnesses : 

Steve  Ruljanovich 

Dinka  Cekalovich 

Exhibits : 

Report  of  Dr.  C.  B.  Courville,  1-31-43.  Applicant's 
Exhibit  1 

Medical  record  of  defendants:  Defendants'  Ex- 
hibit 1 

Dr.  D.  G.  Dickerson.  1-9-43 

Dr.  E.  L.  Gillman,  6-LS-42,  5-5-42. 
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Good   Cause   Appearing;"   Therefor: 

It  Is  Hereby  Ordered  that  the  name  of  the  defendant 
employers  herein  be  corrected  to  read  Peter  Cekalovich, 
Donnnic  Mratinich.  Frank  Muljat,  as  owners  and  op- 
erators of  the  diesel  screw  "Betsy  Ross,"  and  that  the 
title  be  amended  accordingly. 

It  Is  Further  Ordered  that  Occidental  Indemnity 
Company,  a  corporation,  be  and  it  is  hereby  joined  as  a 
party  defendant,  and  that  the  title  be  amended  ac- 
cordingly. 

:|:         *         * 

The  Following  Facts  Are  iVdmitted: 

1.  Steve  Ruljanovich.  age  59  years,  was  in  the  em- 
ploy of  the  named  defendants  Peter  Cekalovich,  Dominic 
Mratinich,  Frank  Muljat,  as  owners  and  operators  of 
the  diesel  screw  "Betsy  Ross",  on  or  about  May  4, 
1942,  as  a  seaman  fisherman  at  Terminal  Island,  Cali- 
fornia. 

2.  That  on  said  date  the  Occidental  Indemnity 
Company,  a  corporation,  was  the  insurance  carrier  for 
said  employers. 

3.  On  the  above  date  the  employee  sustained  an 
injury  arising"  out  of  and  occuring  in  the  course  of  his 
employment  substantially  as  alleged  in  the  application. 

4.  Medical  expense  incurred  by  applicant  to  be  as- 
sumed by  the  defendant  according  to  fee  rate  schedule. 

5.  The  actual  earnings  may  be  taken  at  this  time  as 
$25  a  week  subject  to  later  check-up. 

6.  No  compensation  paid. 
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Issues : 

1.  Jurisdiction 

2.  Nature  and  extent  of  disability. 

Disposition : 
Submitted. 

L  A  62-423 
2-11-43 

Before  the  Industrial  Accident  Commission  of  the 
State  of  California. 

Steve  Ruljanovich,  Applicant,  vs.  Peter  Cekalovich, 
Dominic  Mratinich,  Frank  Muljat.  as  owners  and  op- 
erators of  the  diesel  screw  "Betsy  Ross,"  Occidental 
Indenmity  Company,  a  corporation.  Defendants.  Claim 
No.  L.A.  62-423. 

REPORT  OF  HEARING  AND  TRANSCRIPT  OF 
TESTIMONY. 

This  Cause  came  on  regularly  for  hearing  on  the 
10th  day  of  February,  1943,  at  10:30  A.  M.,  at  915 
Jergins  Trust  Building,  Long  Beach,  California,  be- 
iore  W.  Bond,  Referee. 

Present : 

Steve  Ruljanovich,  applicant. 

David  A.  Fall,  attorney  for  applicant. 

J.   L.   Kearney,  attorney   for  defendants. 

W.  S.  Garrett,  reporter. 
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Witnesses 

pages 
Steve  Riiljanovich  3-8 

Dinka  Cekalovich  9-12 

Good  Cause  Appearing  Therefor: 

It  Is  Hereby  Ordered  that  the  name  of  the  defendant 
employers  herein  be  corrected  to  read  Peter  Cekalovich, 
Dominic  Mratinich,  Frank  Muljat,  as  owners  and  op- 
erators of  the  diesel  screw  "Betsy  Ross,"  and  that  the 
title  be  amended  accordingly. 

It  Is  Further  Ordered  that  Occidental  Indemnity 
Company,  a  corporation,  be  and  it  is  hereby  joined  as 
a  party  defendant,  and  that  the  title  be  amended  ac- 
cordingly. 

The  Following  Facts  Are  Admitted : 

1.  Steve  Ruljanovich,  age  .^9  years,  was  in  the  em- 
ploy of  the  named  defendants  Peter  Cekalovich.  Dominic 
Mratinich.  Frank  ]\Iuljat,  as  owners  and  operators  of 
the  diesel  screw  "Iletsy  Ross,"  on  or  about  May  4, 
1942,  as  a  seaman  fisherman  at  Terminal  Island,  Cali- 
fornia. 

2.  That  on  said  date  the  Occidental  Indemnity  Com- 
pany, a  corporation,  was  the  insurance  carrier  for  said 
employers. 

3.  On  the  above  date  the  employee  sustained  an  in- 
jury arising  out  of  and  occurring  in  the  course  of  his 
employment  sul:)stantially  as  alleged  in  the  application. 

4.  Medical  expense  incurred  by  applicant  to  be  as- 
sumed by  the  defendant  according  to  lee  rate  schedule. 
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5.  The  actual  earnings  may  be  taken  at  this  time  as 
$25  a  week  subject  to  later  check-up. 

6.  No  compensation  paid. 

Issues : 

1.  Jurisdiction. 

2.  Nature  and  extent  of  disability. 

The  Referee:  Offered  and  submitted  in  evidence  re- 
port of  Dr.  C.  B.  Courville  dated  January  31,  1943,  as 
Applicant's  Exhibit  1,  and  medical  record  of  the  de- 
fendants consisting  of  the  report  of  Dr.  D.  G.  Dicker- 
son  dated  January  9,  1943,  the  reports  of  Dr.  E.  L. 
Gillman  dated  June  15,  1942,  and  May  5,  1942,  as  De- 
fendants' Exhibit  1. 

Transcript  of  Testimony 
STEVE  RULJANOVICH, 
applicant,  being  first  duly  sworn,  testified  as  follows: 

The  Referee:     Just  proceed,  then,  Mr.  Fall. 
Direct  Examination 

By  Mr.  Fall:  O  Mr.  Ruljanovich,  where  were  you 
injured?  That  is,  I  understand  it  was  some  place  over 
on  Terminal  Island.  Whereabouts  on  Terminal  Island 
was  it? 

A  Terminal  Island.  It  was  the  other  side.  You  had 
to  go  on  ferry. 

O     Was  it  at  a  warehouse? 

A     Crescent  Warehouse  Company. 

O     It  was  in  one  of  their  warehouses? 

A     Well,  there  was  a  net  in  it. 
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O  The  place  you  were  injured.  Vou  were  injured  at 
one  of  their  warehouses? 

A     Yes. 

Q     And  that  warehouse  was  on  Terminal  Island? 

A     Yes. 

O  And  the  warehouse  was  situated,  was  it,  on  the 
ground,  or  was  it  on  the  water? 

A     On  the  ground. 

O     And  what  did  you  go  to  the  warehouse  for? 

A  Wq  went  to  the  warehouse  to  get  the  tuna  nets 
to  the  boat,  and  (unintelligible). 

Dinka  Cekalovich :  He  said  they  were  going  to  pick 
the  net  from  the  warehouse  and  put  it  on  the  truck  and 
put  it  near  the  boat  so  they  could  work  on  the  net. 

By  the  Referee :  O  In  other  words,  you  went  to  the 
warehouse  to  pick  up  this  net? 

A  We  don't  start  to  use  until  we  already  get  to 
work. 

By  Mr.  Fall:  O  Just  answer  the  question.  He  said, 
you  went  to  the  warehouse  to  get  the  net? 

A     Yes. 

By  the  Referee:  O  That  is  the  reason  you  went  to 
the  warehouse  to  get  your  nets? 

A     Yes. 

O     What  happened  to  you? 

A  I  was  inside  there  where  I  was  about  sixteen  or 
seventeen  feet  from  the  door,  then  when  we  get  ready 
to  work,  sometimes  you  see  it  is  time  to  stretch  them 
out.  They  fall  down  sixteen  feet  long.  It  hit  top  of 
my  head. 

By  Mr.  Fall:  O  Then  you  were  taken  to  the 
emergency  hospital  ? 
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A     Yes. 

O  And  now  at  the  present  time  are  you  able  to  go 
back  to  work? 

A     No. 

O  At  the  present  time  are  you  able  to  go  back  to 
work  ? 

A     No,  because  I  feel  dizziness  and  headache. 

O     When  do  you  get  this  dizziness? 

A  Dizziness  I  feel  when  I  walk,  when  I  try  to  some- 
time walk  fast.  Then  I  get  headache.  I  have  to  stop 
just  same  like  drunk  man. 

O     When  you  exert  energy  you  get  dizzy.    Is  that  it  ? 

A     Sure. 

O     Have  you  tried  to  do  some  work? 

A  Yes.  I  tried  in  my  garden  a  little  work.  Then 
when  I  start  I  feel  dizzy  and  headache  sometime  for  ten 
or  fifteen  minute  and  I  have  to  stop. 

O  Sometimes  you  work  for  ten  or  fifteen  minutes 
and  then  you  have  to  stop? 

A     Sure. 

O     Because  of   this   dizziness? 

A     Yes. 

O  Do  you  get  headaches  as  a  result  of  that  or  after 
that? 

A     Yes,  after. 

O  I  think  the  question  as  to  the  matter  of  disability 
it  pretty  well  covered  in  the  medical  reports. 

The  Referee:     All  right. 

Cross-Examination 
By  Mr.  Kearney :     O    You  had  gone  to  work  for  the 
owners  of  the  Betsy  Ross  the  day  before? 
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A  The  day  before.  They  ti)ld  nie  I  go  fishing-  with 
them. 

Q  And  when  you  went  after  the  net  where  were 
you  going  to  bring  the  net? 

A     We  bring  the  nets  from  truck  to  the  boat, 

O     Were  you  going  to  repair  them  there? 

A     No.     They  fixed  them  up  ah^eady  to  go  to  tuna. 

O  Had  you  worked  for  sometime  before  your  in- 
jury ? 

A     No.  I  just,  first  time  when  he  told  me. 

Q     You  had  not  received  any  money? 

A     No. 

O     Had  you  been  working  for  sometime? 

A     No. 

O     Or  had  you  been  off  work? 

A     I  used  to  be  working  to  try  to  little  exercise. 

O     Before? 

A     Yes. 

O  Had  you  been  working  a  month  before,  two 
months  or  three  months? 

A     I  had  been  working  cannery,  French  Sardine. 

O  When  did  you  quit  working  for  the  French 
Sardine  ? 

A     T  didn't  quit  just  the  end  of  this  month. 

By  the  Referee:     O.     End  of  what  month? 

A     This  month. 

O     You  have  been  working  lately  in  the  cannery? 

A  Before  when  I  get  a  chance  to  go  fishing  been 
working  in   French  Sardine  seven  years. 

By  Mr.  Kearney:  O  You  hadn't  worked  for  the 
French   Sardine  Company  since   February? 

A     No. 
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Q     Of  1942? 

A     No,   no. 

O  You  had  been  off  about  two  or  two  and  a  half 
months  ? 

A     Yes. 

O     And  then  you  got  this  position  with  this  boat? 

A     Sure. 

The  Referee:  I  don't  know  whether  he  is  just  say- 
ing yes. 

By  Mr.  Kearney:  O  You  haven't  done  any  work 
since  you  were  hit  on  the  head? 

A     No. 

O  Did  you  ride  over  to  the  warehouse  on  a  truck 
or  was  there  a  truck  over  there? 

A     We  ride  in  the  truck,  yes,  sir. 

O  Did  you  leave  your  house  and  go  over  to  get  the 
net  or  did  you  come  down  to  the  boat  and  then  go  over 
to  get  the  net? 

A  We  left  the  house.  We  went  on  the  boat  for  a 
hah"  hour.  We  work  something  on  the  rope  put  on  the 
side  of  the  boat,  the  deck.  Then  we  went  to  the  boat 
over  there  across  the  bay,  then,  afterwards,  with  the 
truck. 

O  How  long  would  it  have  been  before  the  boat 
went  out  to  sea,  a  week  or  ten  days? 

A     No. 

O     If  you  know. 

A     You  mean? 

By  Mr.  Fall :  O  After  the  accident  how  long  was  it 
before  the  boat  went  out? 

By  Mr.  Kearney:  O  Do  you  know  how  long  it  was 
before  the  boat  went  out? 
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A     Well,  I  got  hurt. 

O     Yes.  ,  . 

A     Yes,  maybe  a  month,  twenty  days,  because  they 

have  to  repair  that  net. 

Q     And  fix  up  the  boat  otherwise? 

A     Yes.  sir. 

g     Then  the  boat  went  out  to  sea  about  twenty  days 

after  you  were  injured? 
A     Yes,  I  think  so. 

Mr.  Kearney:     And  that  is  all  I  have  of  this  witness. 

Mr  Fall  •    That  is  all  the  applicant  has. 

The  Referee:  ^'ou  might  call  this  lady  just  a  moment; 
just  change  seats. 

O     Is  this  your  father? 

Dinka  Cekalovich:     Yes. 

DINKA  CEKALOVICH, 
a  witness,  being  first  duly  sworn,  testified  as  follows: 
Direct  Examination 
By  the  Referee:     Q     What  is  your  name? 
A     Dinka   Cekalovich. 
O     What  relation  are  you  to  Steve  .^ 
A     He  is  my  father. 
O     Do  you  live   in   the  vicinity  where  your   father 

lives?  .  ,, 

A     Yes.  we  live  in  the  same  house.     It  is  our,  really 

mine  and  my  husband. 

g     And  your  father  makes  his  home  with  you? 
A     Yes,  my  mother  and  father. 
O     ^'ou  see  him  all  the  time? 
A     Oh,  yes. 
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O  Before  he  made  this  connection  with  the  fishing 
boat,  what  was  he  doing?     How  did  he  earn  his  living? 

A  Until  about  seven  or  eight  years  ago  he  was  fish- 
ing and  then  for  six  or  seven  years  he  was  working  in 
the  cannery. 

O     And  that  was  the  French  Sardine  cannery? 

A     Yes. 

O  Before  his  injury  how  long  had  it  been  since  he 
had  worked  in  the  cannery? 

A     About  two  months.  I  think. 

O     He  did  loafing  about  two  months? 

A  No.  he  didn't  because  there  was  no  work  at  that 
time. 

O     There  were  no  sardines? 

A     There  were  no  sardines. 

O  And  then  how  long  had  it  been  since  he  had  made 
this  connection  to  go  fishing  again  before  his  injury? 

A     I  beg  pardon. 

O  When  was  it  he  contacted  these  Betsy  Ross  boat 
people  ? 

A     That  was — 

O     When   were   those  arrangements   made? 

A  That  was  my  husband,  Peter  Cekalovich.  I 
wasn't  there  because  I  went  to  put  the  children  in  the 
bed.  and  I  have  two  small  children.  My  husband  told 
me  afterwards  he  asked  my  father  if  he  wants  to  go 
fishing  with  them  and  my  father  said  yes.  he  would  go. 
He  said,  "There  is  no  work  in  the  cannery,  it  looks  like 
it  is  going  to  be  a  pretty  good  year  and  I  will  go  fishing 
with  you." 

O  And  those  arrangements  were  made  about  how 
long  before  he  got  hurt? 


Diesel  Screw  "Betsy  Ross,"  etc.  257 

(Respondents  and  Clainumls'  Exhibit  No.  E.) 

A     The  day  before. 

O     Just  the  day  before? 

A     Because  they  didn't  start  yet. 

O  Was  it  the  understanding  so  far  as  you  know 
that  your  father  was  to  help  him  get  the  boat  ready? 

A     ^'es,  like  all  the  rest  of  the  crew. 

O     Your  husband  follows  the  fishing  trade,  does  he? 

A     Yes. 

Q     He  is  a  fisherman? 

A     Yes,  he  is  like  a  skipper. 

O     Is  he  part  owner  of  this  boat? 

A     Yes. 

O     And  that  is  the  way  he  earns  his  living? 

A     Yes. 

O     Now,  does  your  father  seem  to  be  getting  better? 

A  He  is  improving  but  he  still  complains  about  head- 
aches and  dizziness. 

O     Is  your  husband  operating  the  boat  now? 

A     Yes,  he  is. 

O     With  this  war,  does  he  still  go  out  fishing? 

A     Yes,  maybe  for  a  week  or  so  on  sardines. 

O  Do  you  think  your  father  is  now  able  to  accept: 
employment  out  on  the  boat? 

A     I  don't  think  he  is. 

O     You  don't  think  he  is  well  enough  yet? 

A     No. 

O  When  does  your  father  expect  to  be  able  to  go 
back  fishing  again? 

A  The  way  he  said,  I  don't  know  because  he  com- 
plains. One  day  when  he  start  to  do  some  work  in  the 
garden  he  complains  about  dizziness  and  headaches,  and 
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the  fishing  is  hard  work,  lie  is  afraid.  He  can't  take 
no  chances. 

O     How  about  the  cannery,  is  that  working  now? 

A  The  canneries  are  working.  They  have  been 
working  all  summer  and  overtime  but  the  work  he  was 
doing  before  it  was  hard  work,  always  bending  up 
and  down. 

O     Doing  what? 

A     Doing  cans,  putting  them  in  the  cases. 

O     Packing  cans  in  cases? 

A     No,  he  is  not  packing.     He  is — 

By  Mr.  Fall:     O     Feeding? 

A  Cans,  putting  in  the  cases  and  putting  in  the  big 
boxes. 

O     Big  basket? 

A  Of  cans  and  he  was  putting  them  in  the  boxes  and 
always  going  up  and  down.  I  was  there  lots  time  and 
saw  him  work. 

By  the  Referee:     O.     That  is  fairly  heavy  work? 

A     Yes. 

O  Is  there  any  work  over  there  he  thinks  he  could 
do  now? 

A     I  don't  think  so. 

O     He  hasn't  gone  over  and  tried? 

A  He  has  been  trying  around  the  house,  around  the 
yard. 

O     ^\:)u  think  maybe  he  is  getting  gradually  better? 

A     I  think  he  is. 

Mr.  Fall:  I  think  he  is  too.  He  told  me  he  is  get- 
ting better. 

The  Referee:  Would  you  like  to  ask  this  lady  any- 
thing. Mr.  Kearney? 
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Mr.  Kearney :     I  have  no  further  questions. 
Mr.  Fall :     1  have  no  questions. 
The    Referee:      All    right.      We   will    mark   the   case 

submitted  at  this  time. 

CERTIFICATION. 
T,  W.  S.  (jarrett,  hereby  certify  that  I  was  present 
at  the  hearing  of  the  matter  as  entitled  on  the  first  page 
hereto ;  that  I  took  shorthand  notes  of  the  proceedings 
had;  that  I  thereafter  transcribed  said  notes  into  long- 
hand writing;  that  the  foregoing  pages,  number  one  to 
twelve,  inclusive,  contain  a  full,  true  and  correct  state- 
ment of  the  proceedings  had  and  testimony  taken  thereat. 

W.  S.  Garrett 

Reporter. 
Los  Angeles,  California,  April  2,  1943. 

"Applicant's  Exhibit  1" 
COLLEGE  OF  MEDICAL  EVANGELISTS 
Los  Angeles,   California 
Department  of   Neurology 
Name  Ruljanovich,  Steve  Case  No.  1840 

Address:     642  West   14th  Street,  San  Pedro,  Cali- 
fornia 

60    Male    Caucasian    Jugoslavian    Cannery  Worker 
Married 

Referred   by:      E.    S.    Cassady,    M.    D.,    844    South 
Pacific  Avenue,  San  Pedro,  Calif. 

History 
Dr.  Courville 
January  31.  1943 
Informant : 
The  patient. 
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Chief  Complaints: 

1.  Dizziness  and  instability  following  an  injury  to 
the  head  in  May,  1942. 

2.  Frequent  attacks  of  headache  at  the  site  of  a 
scalp  laceration  received  in  the  injury  of  May,  1942. 

History  of  Present  Complaints : 
Previous  Relevant  History: 

Prior  to  the  accident  the  patient  was  in  good  health, 
as  far  as  he  knows,  and  had  no  complaints  or  illness. 

Onset : 

On  May  4,  1943,  while  getting  ready  to  go  to  work, 
a  4  X  4  timber  16^  feet  long  fell  from  above,  striking 
the  patient  on  the  top  of  the  head.  He  received  a  con- 
tusion and  laceration  of  the  occipito-parietal  scalp  and 
was  dazed  by  the  blow,  but  apparently  was  not  rendered 
completely  unconscious. 

Course : 

The  patient  was  taken  to  the  hospital  almost  im- 
mediately following  the  accident,  where  he  received 
first  aid  and  attention  to  the  scalp  wound.  He  vaguely 
remembers  the  incidents  of  the  first  day.  but  it  all  seems 
"like  a  dream"  to  him.  He  remained  in  the  hospital  for 
a  period  of  seven  days  and  then  remained  in  bed  at 
home  for  an  additional  six  or  seven  days.  After  getting 
up  and  around  again  he  was  unable  to  resume  his  work 
because  of  the  exaggeration  of  symptoms  provoked  by 
the  slightest  exercise.  He  has  apparently  made  some 
improvement,  but  continues  to  have  attacks  of  dizziness 
and  frequent  headaches,  and  is  still  unable  to  work. 
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Symptoms  in  Detail: 

1.  The  dizziness  and  unsteadiness.  These  symp- 
toms have  been  present  since  the  accident  on  May  4, 
1942.  They  are  persistent,  and  the  patient  states  that 
they  prevent  him  from  working.  The  dizziness  is  not 
rotatory.  It  is  more  a  feeHng  of  unsteadiness  or  "light- 
headedness" or  faintness  that  occurs  periodically  and  is 
aggravated  by  exercise  and  especially  by  bending  over. 
Changes  in  the  weather  likewise  make  the  symptoms 
worse.  Occasionally  he  is  awakened  from  sleep  by  the 
dizziness,  and  if  he  gets  up  out  of  bed  there  will  be  a 
"grabbing  pain"  in  his  head. 

2.  The  headache.  The  patient  has  had  rather  fre- 
quent attacks  of  headache  since  the  injury.  The  pain  is 
confined  to  the  vertical  region  of  the  head  in  the  area  of 
the  scalp  laceration,  and  it  is  described  as  a  sharp 
"grabbing"  type  of  pain  which  is  aggravating  but  not 
severe. 

Physicians  Seen: 

1.  Dr.  John    Patrick. 

2.  Dr.  R.  W.  Stellar. 

3.  Dr.  Dunbar. 

4.  Dr.  E.  S.  Cassady. 

Treatment : 

The  patient  received  immediate  attention  to  his  in- 
jury in  the  San  Pedro  Hospital,  but  has  had  no  subse- 
quent treatment. 

Present  Condition: 

At  the  present  time  the  patient  is  able  to  get  around, 
but  must   refrain    from   all   exercise.      As   long   as   he 
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remains  quiet  he  is  quite  free  from  symptoms,  except 
that  he  is  occasionally  awakened  out  of  sleep  by  dizzi- 
ness and  headache. 

Past  History: 

The  patient  was  born  in  Yugoslavia,  where  he  lived 
27  years.  He  lived  in  Washington  nine  years,  and  has 
been  in  California  for  24.  Until  the  time  of  his  injury 
he  was  employed  in  a  cannery  in  San  Pedro.  He  has 
been  married  for  thirty-four  years  to  Mileza  Ruljano- 
vich. 

The  patient  states  that  he  uses  no  alcohol  and  no  to- 
bacco, and  at  present  uses  no  coffee  or  tea. 

He  has  had  tonsillitis,  influenza  and  high  blood  pres- 
sure. He  had  his  tonsils  removed  in  1916,  but  has  had 
no  other  operations.  On  May  4,  1942,  he  sustained  an 
injury  to  the  head  by  a  falling  piece  of  timber.  He 
has  been  unable  to  work  since  then. 

His  father  died  at  45  of  pneumonia.  His  mother 
died  at  85  of  old  age.  He  has  a  brother  and  a  sister 
living.  He  knows  nothing  of  the  family  history,  since 
all  his  relatives  are  in  Yugoslavia. 

Examination 
Status  Praesens: 

The  patient  is  a  well  developed,  well  nourished  man  of 
60  who  presents  no  outward  abnormal  neurological 
manifestations. 

The  head  is  of  normal  size  and  shape.  There  is  no 
tenderness  of  the  scalp  or  evidence  of  increased  tension. 
There  is  an  old  linear  scar  extending  from  the  vertex 
toward  the  frontal  region.  The  ears,  nose  and  throat 
are  normal.     The  lungs  and  heart  are  normal.     The 
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blood  pressure  was  158/98.  The  brachial  arteries  are 
tortuous  and  pulsating'.  The  radial  arteries  are  firm 
and  sclerotic.  The  abdomen  is  soft  and  not  tender. 
The  extremities  are  normal. 

Cranial  Nerves: 

I.  Olfactory — No  subjective  loss  or  impairment  of 
sense  of  smell.  No  parosmia.  Patient  is  able  to 
identify  clearly  test  odors. 

II.  Optic — The  patient  wears  glasses  for  reading 
only.  There  have  been  no  recent  changes  in  vision. 
The  fields  are  normal.  The  optic  disks  are  well  out- 
lined.    Cupping  is  present.     The  vessels  are  normal. 

III.  IV,  VI.  Oculomotor,  Trochlear  and  Abducens 
— No  double  vision.  The  pupils  are  round,  but  slightly 
unequal  in  size,  the  left  being  larger  than  the  right.  The 
pupils  react  to  light  but  the  reaction  is  not  maintained 
well.  There  is  no  nystagmus,  no  exophthalmos  or 
enophthalmos. 

V.  Trigeminal — No  subjective  pain  or  numbness  of 
the  face.  No  disturbance  of  sensation  as  determined  by 
usual  methods.  No  weakness  of  the  muscles  of  masti- 
cation. 

VII.  Facial — No  subjective  weakness  of  the  face. 
No  secretory  disturbance  or  subjective  disturbances  of 
taste.  Sensation  about  external  ear  is  normal.  No  ob- 
jective weakness  of  facial  muscles. 

VIII.  Acoustic — Auditory  Division — There  has 
been  no  impairment  of  hearing.  The  watch  is  hear  at 
16"  right  and  left.  The  Weber  is  not  lateralized.  AC 
is  greater  than  BC  right  and  left. 

Vestibular  Division — There  has  been  no  ataxia  or 
vertigo. 
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IX,  X.  Glossopharynegeal  and  Vagus — No  dysar- 
thria or  dysphagia.  No  nausea  or  vomiting,  projectile 
or  otherwise.  No  deviation  of  uvula.  Movements  of 
palatal  curtain  equal  right  and  left.  Pharyngeal  re- 
flexes normal. 

XI.  Accessory — No  weakness  or  atrophy  of 
sternomastoid  or  trapezius  muscles. 

XII.  Hypoglossal — No  deviation,  atrophy  or  tremor 
of  the  tongue. 

Motor  System: 

The  posture  and  gait  are  normal.  There  is  no  evi- 
dent disturbance  of  the  pyramidal  system.  The  grips 
of  the  hands  are  75  kg.  on  the  right  and  60  kg.  on  the 
left. 

The  deep  reflexes  are  all  present  and  equal  on  the  two 
sides,  but  iniversally  hyperactive.  There  are  no  patho- 
logical reflexes.  The  superficial  abdominal  and 
cremasterics  are  present  and  equal  right  and  left. 

There  is  no  history  of  a  disturbance  of  skilled  move- 
ments or  stereotyped  movements  in  the  present  illness. 
The  musculature  of  the  extremities  showed  no  spasticity. 
None  of  the  special  signs  referable  to  the  extrapyra- 
midal system  are  noted. 

No  tremors,  rigidity  or  other  signs  of  the  parkin- 
sonian syndrome  are  present  to  indicate  a  lesion  of  the 
basal  ganglia.  No  athetosis  or  choreiform  movements 
were  observed. 

Cerebellum : 

The  patient  presents  no  history  of  ataxia  or  unsteadi- 
ness of  gait.  On  examination  there  was  no  tendency 
to  walk  with  a  broad  base,  and  no  unsteadiness  of  gait 
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was  evident.     No  evidence  of  disorders  of  movement 

such  as  dysmetria,  ataxia,  decomposition  of  movement, 

disturbances  of  rate  or  force  or  adiadokokinesia  were 

present.      No    hypotonia,    tremor    or    nystagmus    was 

found. 

Sensory   System : 

General  Senses: 

There  has  been  no  subjective  history  of  disturbances 
of  sensation,  and  on  examination  all  sensory  modalities 
— touch  and  pressure,  pain  and  temperature,  vibration 
and  position  sense — were  found  to  be  intact.  No  sub- 
jective complaints  suggestive  of  disease  of  the  thalamos 
were  present  in  the  history,  and  on  examination  none 
of  the  special  symptoms  or  signs  indicative  of  a  lesion 
of  the  parietal  cortex  were  in  evidence. 
Olfactory  and  Gustatory  Senses: 

There  is  no  subjective  history  of  impairment  or  loss 
of  olfactory  or  gustatory  acuity,  nor  of  suggestive 
parosmia  or  hallucinations  noted.  On  examination  the 
patient  was  able  to  detect  test  odors,  and  the  taste 
faculty  seemed  to  be  intact.  There  was  no  history  of 
dreamy  states. 
Visual  System  and  Occipital  Lobe: 

The  patient  wears  glasses  for  reading  only.  There 
have  been  no  recent  changes  in  vision.  The  fields  are 
grossly  normal.  The  pupils  are  round,  unequal  in  size. 
They  react  to  light  and  the  reaction  is  poorly  main- 
tained. There  is  nothing  to  indicate  any  disturbance  of 
the  extraocular  motor  mechanism. 
Auditory  System: 

There  has  been   no   tinnitus   and   no   impairment   of 
hearing.     The  watch  is  heard  at  about  16"  right  and 
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left.    The  Wever  is  not  lateralized.    AC  is  greater  than 

BC  right  and  left. 

Vestibular  System: 

Dizziness  of  the  type  to  suggest  involvement  of  the 
vestibular  nerve  or  end  organ  was  not  complained  of. 
Thee  was  no  record  of  ataxia.  Nystagmus  or  past- 
pointing  was  not  evident  on  examination.  There  is 
nothing  to  suggest  involvement  of  the  cerebellum  or  of 
the  cortex  of  the  temporal  lobe. 

Meningeal  Signs: 

There  is  no  history  of  symptoms  to  suggest  meningeal 
irritation,  and  on  examination  no  stiffness  of  the  neck, 
no  Kernig  or  Brudzinski  signs  were  evident. 

Apraxia,  Acnosia,  Aphasia: 

No  special  disturbances  of  motor  function  were  evi- 
dent on  examination  to  suggest  the  presence  of  apraxia. 
There  was  no  history  of  failure  to  recognize  common 
objects  or  symbols  by  sight.  The  patient  is  capable  of 
understanding  spoken  language.  There  is  no  history 
to  suggest  and  no  findings  to  indicate  motor  or  sensory 
aphasia. 

Mental  Status: 

The  patient  does  not  present  any  abnormalities  of  ap- 
pearance or  behavior.  There  is  no  evident  disturbance 
of  the  emotional  state.  Judgment  and  insight  are  good. 
There  was  no  evidence  of  any  of  the  organic  syndromes 
of  the  frontal  lobe. 

Spinal  Cord  and  Peripheral  Nerves: 

On  examination  there  was  nothing  to  suggest  any 
involvement  of  the  spinal  cord  or  peripheral  nerves. 
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Autonomic  Nervous  System : 

A  review  of  the  patient's  history  fails  to  disclose  any 
symptoms  suggestive  of  an  imbalance  of  the  peripheral 
sympathetic  or  parasympathetic  systems  and  no  symp- 
toms or  signs  were  suggestive  of  a  disturbance  of 
hyj>othalamic  function.  None  of  the  specific  hyix)- 
thalamic  syndromes  were  evidenced  either  subjectively 
or  on  examination.  No  autonomic  symptoms  were  dis- 
covered which  might  indicate  cortical  disturbance  in 
this  sphere. 

Summary  of  the  positive  findings: 
Subjective  Symptoms : 

1.  Dizziness  and  instability  following  an  injury  to 
the  head  on  May  4,  1942. 

2.  Frequent  attacks  of  headache  at  the  site  of  a 
scalp  laceration  received  in  the  injury  of  May  4,  1942. 

Objective  Symptoms : 

1.  The  patient  is  a  well  developed,  well  nourished 
man  of  60  who  does  not  present  any  evident  outward 
neurological  abnormalities. 

2.  There  is  a  linear  scar  of  the  vertical  scalp. 

3.  The  optic  disks  are  well  outlined.  The  cups  are 
present.     There  is  no  papilledema. 

4.  The  pupils  are  round;  the  left  is  larger  than  the 
right.  They  react  rather  poorly  to  light  and  accomoda- 
tion. 

5.  The  deep  reflexes  are  all  present,  moderately 
hyperactive  and  equal  right  and  left.  There  are  no 
pathological  reflexes. 

6.  There  is  moderate  generalized  arteriosclerosis. 
Blood  pressure  was  158/98. 
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Discussion : 

The  subjective  manifestations  presented  by  the  patient 
are  fairly  typical  of  the  vasomotor  instability  that  is  ] 
so  frequently  associated  with  the  post  traumatic  state. 
The  mechanism  of  the  injury — a  falling  object  striking  j 
the  head  while  stationary — was  of  a  nature  to  produce  a  j 
definite  concussion,  but  most  likely  nothing  more  serious  1 
than  this.  j 

Tentative  Diagnosis: 

Commotio  cerebri.     Post  traumatic  vasomotor  insta- 
bility. I 
Advise : 

1.     Prostigmine  bromide,  15  mg.  three  times  a  day. 

Cyril  B.  Courville,  M.  D.  ' 

"Defendants'  Exhibit  1" 

DORRELL  G.  DICKERSON,  M.D.,  F.A.C.S.  | 

1401  So.  Hope  Street  j 
Los  Angeles,  California 

January  9th,  1943. 

Ruljanovich,  Steve.  , 

642  -  14th  Street,  San  Pedro,  California. 
Age: 

50  years.     Married — father  of  one  child.  \ 

Employer :  ' 

French  Sardine  Co..  San  Pedro,  Calif.  ; 

Occupation :  | 

Laborer-fisherman.  Date  injured:  5/4/42.  I 

Interval  History:  I 

Has  not  been  working  since  he  was  seen  here  last —  1 

8/1/42.     No  work  for  wages — no  home  chores.     Has 
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been  to  see  Dr.  Cassidy — about  one  month  ago  at  San 
Pedro.     Progress  remains  about  the  same. 

Complaints : 

"Dizziness — spine,  behind — can't  touch  it — at  times 
because  it  is  sore.  When  I  walk  T  get  a  grab  in 
my  head — this  is  like  ants  in  my  head.  1  don't  feel 
like  working  because  of  the  dizzy  head  and  the  sore 
spine.  Don't  sleep  very  good  because  the  grabbing  in 
my  head  makes  me  nervous  and  I  have  to  get  up  at 
night.  My  appetite  is  not  so  bad — medium.  Weight  is 
163  lbs.     Bowels  at  times  constipated." 

Examination : 

Steve  Ruljanovich  is  a  short,  stocky  man  of  swarthy 
complexion.  Height  5'  5" — weight  165  lbs.  Head 
normal  in  shape  and  size — scar,  irregular — at  vertex — 
^"  lateral  to  the  midline — 2^  x  3"  long.  Healing  has 
been  normal.  Ears  negative.  Tonsils  have  been  re- 
moved. Mouth  clean — partially  edentulous — lower 
central  incisors  need  attention — some  gingival  irritation 
present.  Neck  is  normal.  Tender  on  7th.  cervical 
spine.  No  spasm  or  limitation  in  motion.  No  crepitus. 
Thyroid  not  palpable.  Post  cervical  lympth  nodes  not 
enlarged.  Heart  tones  moderately  accentuated.  No 
murmurs  or  thrills.  Blood  pressure  150  over  80.  Pulse 
normal  rate  and  quality.     Peripheral  vessels  palpable. 

Abdomen : 

No  complaints.    Extremities  are  anatomically  normal. 

Neurological : 

Olfactorv  sense  normal. 
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Vision : 

Marked  myopic  state  present — visual  acuity — OD. 
20/40  —  OS.  Fundi  negative.  Ocular  movements 
normal.  No  diplopia.  No  nystagmus.  Face  is  sym- 
metrical. Trifacial  normal.  Tongue  in  the  midline. 
Bite  equal. 

Auditory : 

AC.  greater  than  BD.  Wever  referred.  Shoulders 
of  equal  strength  and  tone.  Deep  reflexes  are  all  pres- 
ent, equal  and  about  one  plus  in  arms  and  shoulders. 
Superficial  reflexes  present  and  normal.  No  pathologi- 
cal reflexes.  No  clonus.  Sensory  examination  negative. 
Motor  tests:  no  atrophy — no  weakness.  Coordination 
normal.  Cerebellar  tests  negative.  No  tremors.  Rom- 
berg negative.  Gait  natural.  Cerebral  lobes :  frontal, 
normal  mental  state.  Temporal,  speech  normal. 
Parietal,  normal.  Occipital,  visual  fields  normal  on  con- 
frontation tests.  Re-check  on  Romberg  test:  sways  in 
this  posture. 

Conclusions : 

This  man  complains  of  vertigo  especially  when  stoop- 
ing or  bending  forward.  He  also  states  that  there  is  a 
crawling  sensation  in  his  forehead  and  tenderness  over 
the  7th  cervical  spine.  There  are  no  signs  of  brain  in- 
jurv  but  his  symptoms  are  those  of  commotio  cerebri. 

The  nature  of  his  injuries  was  such  that  it  is  reason- 
able to  expect  such  symptoms,  especially  in  one  of  his 
age  and  with  high  blood  pressure  (elevated). 

I  do  not  think  he  can  work  as  a  fisherman  at  present 
because  if  he  should  become  dizzy  he  runs  a  good  chance 
of  falling  and  hurting  himself.    These  cases  are  usually 
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chronic  and  where  the  blood  pressure  is  up,  symptoms 
are  worse  and  run  a  long  course. 

Advise  treatment  for  high  blood  pressure — small 
doses  of  phenobarbital  should  help. 

Disability:   temporary  total — duration   undetermined. 

DORRELL    G.    DiCKERSON,    M.D. 

dgd.jed. 

"Defendants'  Exhibit  1" 

June  16,  1942 
Mr.  Murray  H.  Roberts 
Citizens  National  Bank  Bldg., 
Wilmington,  California 

Re:       Steve  Ruljanovich 

Emp:  Peter  Cekalovich  (Betsy  Ross) 

Inj :      May  4,  1942 

Dear  Mr.  Roberts: 

Pursuant  to  your  request  I  examined  the  above  cap- 
tioned patient  on  June  15.  1942  here  in  this  office. 

History  of  injury: 

On  the  4th  day  of  May,  1942  at  about  9:30  in  the 
morning  this  patient  was  struck  on  the  head  by  a  6  x  6 
timber  which  fell  from  above.  He  was  brought  here 
and  first-aid  was  rendered  him  by  me.  Subsequently  to 
this  he  was  hospitalized  in  the  San  Pedro  Hospital 
where  he  was  treated  by  the  U.  S.  Public  Health 
Service. 

Present  complaints: 

1.  Dizziness.  This  is  occasional  and  more  marked 
on  change  from  the  horizontal  to  the  vertical  position 
such  as  arising  from  bed  in  the  morning. 
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2.  Stiffness  of  the  neck. 

3.  Morning  headaches  which  are  relieved  by  capsules 
which  he  is  taking  at  the  present  time. 

Personal  history: 

Patient  is  a  white  male,  age  fifty-nine,  5'  6"  in  height, 
155  lbs.  weight,  blue  eyes,  gray  hair,  married  and  has 
one  child  a  daughter,  age  thirty-two. 

Past  history: 

1.  Medical:  Pleurisy,  five  or  six  years  ago.  Tonsil- 
litis, twenty-five  years  ago. 

2.  Venereal  diseases  are  both  denied. 

3.  Surgical:     T.  &  A.  twenty-five  years  ago. 

4.  Traumatic:  He  states  he  had  had  no  previous 
accidents  or  broken  any  bones. 

Physical  examination: 

Examination  is  that  of  a  well  developed  man  about 
fifty-nine  years  of  age  who  does  not  appear  to  be 
acutely  ill  at  this  time. 

Head:  Hair  is  plentiful,  slightly  gray.  Scalp  well 
nourished.  There  is  a  well  healed,  four  inch  laceration 
of  the  scalp  beginning  in  the  mid  parietal  region  and 
running  anterior  to  the  mid  frontal  region.  This  is 
all  within  the  hair  line. 

Neck:  There  are  no  palpable  glands.  The  thyroid 
gland  is  not  palpable. 

Eyes:  Pupils  are  equal  and  react  to  light  and  ac- 
commodation. There  is  no  nystagmus  present.  His 
vision  is  20/40  bilaterally  and  he  wears  glasses  for 
reading. 

Nose:  Septum  in  the  mid  line.  There  is  no  en- 
gorgement of  the  nasal  mucosa. 
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Mouth:  There  is  a  full  denture  above  and  a  partial 
one  below.     The  remaining  lower  teeth  are  carious. 

Throat :  The  tonsillar  fossa  is  slightly  injected.  The 
tonsils  have  been  removed. 

Ears:  Both  auditory  canals  are  filled  with  cerumen. 
The  drum  heads  appear  normal. 

Chest:  The  chest  is  symmetrical  throughout.  Per- 
cussion note  is  normal.  Breath  sounds  are  clear 
throughout.     There  are  no  rales  heard. 

Heart :  The  cardiac  borders  are  within  normal  limits. 
The  sounds  are  equal  and  regular.  The  pulse  rate  is 
88.    There  are  no  murmurs.     Blood  pressure  is  140/78. 

Abdomen:  The  abdomen  is  symmetrical  and  scap- 
hoid. There  are  no  areas  of  tenderness,  masses  or 
tumors  palpated. 

Back:  Cervical,  dorsal  and  lumbar  spine  normal 
throughout. 

Inguinal  regions:  The  external,  inguinal  rings  are 
tight  on  both  sides,  and  there  are  no  impulses  felt  on 
coughing  or  straining. 

Reflexes:  Reflexes  are  physiological  throughout. 
The  Rhomberg  is  negative. 

Discussion : 

It  is  the  writers'  opinion  that  this  patient  sustained 
a  severe  contusion  to  his  head  with  moderate  cerebral 
concussion,  and  a  four  inch  laceration  of  the  scalp  for 
which  he  received  adequate  treatment  in  the  hospital. 
He  has  been  discharged  from  the  hospital  and  has  been 
reporting  to  Dr.  Petrich  of  the  U.  S.  Public  Health 
Service  at  the  hospital  at  two  week  intervals.  The  last 
time  he  saw  Dr.  Petrich  was  about  two  weeks  ago  at 
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which  time  the  doctor  informed  him  that  he  did  not 
think  he  needed  further  treatment,  and  to  only  return 
for  treatment  if  he  had  any  trouble. 

The  present  symptoms  of  dizziness  and  headache  are 
all  residual  from  his  moderate  cerebral  concussion. 
These  are,  no  doubt,  disabling  at  the  present  time,  but 
I  do  not  believe  this  disability  will  run  more  than  two 
to  three  weeks  further,  and  at  that  time  this  patient 
should  be  able  to  return  to  all  his  usual  duties  concerned 
with  his  employment.  There  should  not  be  any  perma- 
nent effects  from  this  injury. 

Yours  very  truly, 

R.  W.  Stellar,  M.D. 
By  E.  L.  GiLLMAN,  M.D. 
ELG:JB 

"Defendants'  Exhibit  1" 

R.  W.  STELLAR,  M.D.,  F.A.C.S. 
1019  Avalon  Boulevard 
Wilmington,   Calif. 
May  5,  1942 
Mr.  Murray  Roberts 
742  Broad  Avenue 
Wilmington,  California 

Re:       Steve  Ruljanovich 
Emp:  Peter  Cekalovich 
Inj :      May  4,  1942 

Dear  Mr.  Roberts: 

I  first  saw  the  above  captioned  patient  on  May  4, 
1942.     He  states  that  he  was  employed  for  the  day  by 


Diesel  Screw  "Betsy  Ross,"  etc.  275 

(Respondents  and  Claimants'  Exhibit  No.  E. ) 

Mr.  Peter  Cekalovich  of  the  "Betsy  Ross"  and  that  he 
was  standing  on  the  dock  of  the  Crescent  Wharf  and 
Warehouse  Co.,  getting  ready  to  work,  when  a  6  x  6 
timber  fell  from  above  striking  him  on  the  top  of  the 
head.  Fellow  workers  state  he  was  rendered  uncon- 
scious and  was  so  for  approximately  two  minutes.  He 
complains  of  no  other  injury. 

Injuries  consist  of  contusion  of  the  occiput,  7  inch 
laceration  (scalp),  and  a  moderate  cerebral  concussion. 
X-rays  taken  of  the  skull  were  negative  for  fractures. 
Treatment  consisted  of  suture  of  the  laceration.  The 
patient  was  sent  to  the  San  Pedro  Hospital  to  be  taken 
care  of  by  the  Public  Health  Authorities. 

It  is  the  writer's  opinion  that  this  man  sustained 
severe  contusion  of  the  occiput  with  moderate  cerebral 
concussion.  I  would  estimate  that  this  man  would  be 
confined  to  the  hospital  for  a  period  of  three  to  four 
weeks  and  will  be  totally  disabled  for  a  period  of  three 
to  four  months.  Of  course,  you  understand  that  this 
disability  is  very  hard  to  determine  since  I  have  seen 
the  man  only  once  while  rendering  first  aid  and  cannot 
estimate  his  progress  in  the  hospital. 

Yours  very  truly, 

R.  W.  Stellar,  M.D. 

By  E.  L.  GiLLMAN,  M.D. 
ELG:MP 
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Before  the  Industrial  Accident  Commission  of  the 
State  of  California.     Claim  No.  L.  A.  62-423. 

Steve  Ruljanovich,  Applicant,  vs.  Peter  Cekalovich, 
Dominic  Mratinich,  Frank  Muljat,  as  owners  and  oper- 
ators of  the  Diesel  Screw  "Betsy  Ross,"  Occidental  In- 
demnity Company,  Defendants. 

(Filed  2-25-43) 

FINDINGS  AND  AWARD. 

David  A.  Fall  attorney  for  applicant. 

J.  L.  Kearney  attorney  for  defendants. 

An  application  for  adjustment  of  claim  for  compensa- 
tion having  been  filed  herein,  and  all  parties  having  ap- 
peared, and  the  matter  having  been  regularly  submitted 
for  decision,  W.  Bond,  Referee,  makes  his  Findings  and 
Award  as  follows: 

Findings  of  Fact. 

1.  Steve  Ruljanovich,  applicant,  while  employed  as 
a  seaman  fisherman,  at  Terminal  Island,  California,  on 
or  about  May  4,  1942,  by  Peter  Cekalovich,  Dominic 
Mratinich  and  Frank  Muljat,  as  owners  and  operators 
of  the  diesel  screw  "Betsy  Ross,"  sustained  injury  aris- 
ing out  of  and  occurring  in  the  course  of  said  employ- 
ment when  he  was  struck  on  the  head  by  a  timber. 

On  said  date  said  employer's  insurance  carrier  was 
Occidental  Indemnity  Company,  a  corporation,  and  both 
employer  and  employee  were  subject  to  the  provisions 
of  the  Workmen's  Compensation,  Insurance  and  Safety 
Laws  of  the  State  of  California. 

2.  Said  employee  at  the  time  of  the  injury  was  not 
engaged  in  work  in  connection  with  his  occupation  as 
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seaman  and  said  injury  did  not  occur  on  a  vessel  or  on 
navigable  waters  (Uitside  of  the  State  of  California  but 
within  the  boundaries  of  the  State  of  California,  and 
therefore  this  Commission  has  jurisdiction  in  this  pro- 
ceeding. 

3.  Said  injury  caused  temporary  total  disability 
from  May  4,  1942  to  and  including  February  10,  1943 
and  indefinitely,  entitling  the  employee  to  $15.44  a  week 
during  said  time,  less  the  waiting  period  of  seven  days. 
The  foregoing  weekly  benefit  is  based  upon  wages  of 
$25.00  a  week. 

4.  Applicant's  attorney  is  entitled  to  a  lien  against^ 
unpaid  compensation,  for  the  reasonable  value  of  his 
services,  in  the  sum  of  $35.00. 

Award. 

Award  Is  Made  in  favor  of  Steve  Ruljanovich,  appli- 
cant, against  Occidental  Indemnity  Company,  a  corpora- 
tion, of  the  sum  of  $15.44  a  week,  beginning  May  12, 
1942  and  continuing  until  the  termination  of  disability 
or  the  further  order  of  this  Commission,  less  the  sum 
of  $35.00  payable  to  David  A.  Fall,  as  attorney's  fee. 

It  Is  Ordered  that  the  employers  be  and  they  are 
hereby  relieved  from  liability  and  dismissed  herefrom. 

W.  Bond 
Referee,  Industrial  Accident  Commission 

Dated  at  Los  Angeles  California 
Feb  25  1943 

(Seal) 
WB:EA 
LA  62-423 
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Before  the   Industrial   Accident   Commission   of   the 

State  of  California.     Claim  No.  L.  A.  62-423. 

Steve   Ruljanovich,   Applicant,   vs.   Peter   Cekalovich 

et  al.,  Defendants. 

(Filed  Feb.  25,   1943) 

CERTIFICATE  OF  SERVICE 

State  of  California,  County  of  Los  Angeles — ss. 

Emma  S.  Hunt  certifies  that  as  an  employee  of  the 
Industrial  Accident  Commission,  she  did  on  Feb.  25, 
1943,  serve 

Findings  and  Award 
in  the  above  entitled  proceeding  now  pending  before  the 
Industrial  Accident  Commission  of  the  State  of  Cali- 
fornia, on  each  of  the  parties  hereinafter  named,  by 
depositing  said  copies  in  sealed  envelopes,  with  the  post- 
age thereon  fully  prepaid,  in  the  United  States  mail  in 
the  County  of  Los  Angeles,  State  of  California,  on  said 
day  addressed  to  each  of  said  parties  at  his  last  known 
place  of  business  or  residence,  as  follows : 

Steve  Ruljanovich,  642  W.  14th  St.,  San  Pedro. 

David  A.  Fall,  388  W.  7th  St.,  San  Pedro. 

Peter  Cekalovich,  Dominic  Mratinich  &  Frank  Mul- 
jat,  642  W.  14th  St.,  San  Pedro. 

Occidental  Indemnity  Co.,  726  Standard  Oil  Bldg., 
L.  A. 

Att.  J.  L.  Kearney 
S  F 

Signature 

Emma  S.  Hunt 
Dated  at  Los  Angeles  California 

Feb  25,   1943 
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Before  the  Industrial  Accident  Commission  of  the 
State  of  California.     Claim  No.  L.  A.  62-423 

Steve  Riiljanovich,  Applicant,  vs.  Peter  Cekalovich, 
Dominic  Mratinich,  Frank  Muljat,  as  owners  and  oper- 
ators of  the  Diesel  screw  "Betsy  Ross"  and  Occidental 
Indemnity  Company,  a  corporation,  Defendants. 

(Filed  3/17/43) 

PETITION  FOR  REHEARING 

Comes  Now  Occidental  Indemnity  Company,  a  cor- 
poration, one  of  the  defendants  above  named,  and  here- 
by petitions  your  Honorable  Commission  for  a  rehear- 
ing of  the  above  entitled  cause  upon  the  following 
grounds,  to-wit: 

1.  That  tlie  Commission  acted  without  or  in  excess 
of  its  powers. 

2.  That  the  evidence  does  not  justify  the  findings 
of  fact. 

3.  That  the  Commission  is  without  jurisdiction. 

Statement  of   Facts 

Steve  Ruljanovich,  applicant  herein,  was  employed  as 
a  seaman  fisherman  on  or  about  May  4th,  1942.  by  the 
defendant  employer  herein  to  work  on  the  tuna  boat 
"Betsy  Ross."  On  said  date  while  in  the  act,  with  other 
members  of  the  crew,  of  obtaining  the  ships  tuna  nets 
from  the  Crescent  Warehouse,  approximately  one  mile 
from  the  boat  dock,  said  Steve  Ruljanovich  sustained 
injury  arising  out  of  and  during  the  course  of  his  em- 
ployment as  a  seaman.  These  nets  were  to  be  taken 
directly  to  the  tuna  boat  "Betsy  Ross." 
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Defendant's  Contention 
It  is  your  petitioning  defendant's  contention  that  by 
virtue  of  the  facts  stated  above  the  sole  and  original 
jurisdiction  of  the  injury  sustained  by  Mr.  Ruljanovich 
rests  under  the  Jones  Act  in  the  United  States  District 
Court. 

Argument 

The  applicant  herein,  subsequent  to  decision  by  the 
Industrial  Accident  Commission,  has  filed  an  action  in 
the  United  States  District  Court,  being  No.  26930C 
entitled  Steve  Ruljanovich  vs.  Peter  Cekalovich,  Domi- 
nic Mratinich,  Frank  Muljat,  as  owners  and  operators 
of  the  Diesel  screw  "Betsy  Ross."  This  action  is  based 
on  "libel  in  rem  and  in  personam"  for  maintenance  and 
cure  for  injuries  suffered  in  the  course  of  his  service  to 
his  vessel,  the  "Betsy  Ross,"  even  though  those  injuries 
were  sustained  on  land. 

While  originally  there  was  a  question  of  the  jurisdic- 
tion of  the  District  Court  of  the  United  States  of  in- 
juries of  seamen  suffered  while  on  land  although  in  the 
service  of  their  vessels,  the  jurisdiction  is  now  undis- 
puted and  supported  by  the  case  of  Daniel  O'Donnell 
vs.  Great  Lakes  Dredge  and  Dock  Company,  87  L.  Ed. 
advance  opinions  456.  In  that  case  the  petitioner  was 
a  deckhand  on  the  vessel  "Michigan"  engaged  in  trans- 
porting sand  over  the  navigable  waters  of  Lake  Michi- 
gan. While  said  vessel  was  at  dock  the  petitioner  was 
ordered  to  go  ashore  and  assist  in  the  repair  of  a  gasket 
connection  used  to  discharge  cargo.  While  so  engaged 
the  alleged  negligence  of  a  fellow  employee  caused  a 
heavy  counter  weight  to  fall  on  petitioner  causing  the 
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injuries  of  which  he  complained.  Action  was  brought 
in  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  Eastern  Division,  under 
the  Jones  Act,  for  personal  injuries,  which  court  dis- 
missed the  seaman's  action  but  granted  an  award  for 
wages.  On  writ  of  certiorari  to  the  United  States  Cir- 
cuit Court  of  Appeals  the  judgment  of  the  District 
Court  was  modified,  allowing  an  additional  award  for 
maintenance  and  cure  but  holding  that  no  recovery  could 
be  had  under  the  Jones  Act  for  injury  to  a  seaman  not 
occurring  on  navigable  waters.  The  case  was  presented 
to  the  Supreme  Court  of  the  United  States  on  the  ques- 
tion of  "whether  a  seaman  injured  on  shore  while  in 
the  service  of  his  vessel  is  entitled  to  recover  for  his 
injuries  in  a  suit  brought  against  his  employer  under 
the  Jones  Act."  The  decision  answers  this  question  in 
the  affirmative,  reversing  the  action  taken  by  the  United 
States  Circuit  Court  of  Appeals,  stating  as  follows: 

"The  right  of  recovery  in  the  Jones  Act  is  given  to 
the  seaman  as  such,  and,  as  in  the  case  of  maintenance 
and  cure,  the  admiralty  jurisdiction  over  the  suit  de- 
pends not  on  the  place  where  the  injury  is  inflicted  but 
on  the  nature  of  the  service  and  its  relationship  to  the 
operation  of  the  vessel  plying  in  navigable  waters.  See 
Waring  v.  Clarke,  5  How  (US)  441,  12  L.  ed.  226, 
and  New  England  Mut.  M.  Ins.  Co.  v.  Dunham,  11 
Wal.  (US)   1,  20  L.  ed.  90,  supra. 

It  follows  that  the  Jones  Act,  in  extending  a  right  of 
recovery  to  the  seaman  injured  while  in  the  service  of 
his  vessel  by  negligence,  has  done  no  more  than  supple- 
ment the  remedy  of  maintenance  and  cure  for  injuries 
suffered  by  the  seaman,  whether  on  land  or  sea,  by  giv- 


282  Steve  Ruljanovich  vs. 

(Respondents  and  Claimants'  Exhibit  No.  E.) 
ing  to  him  the  indemnity  which  the  maritime  law  af- 
fored  to  a  seaman  injured  in  consequence  of  the  un- 
seaworthiness of  the  vessel  or  its  tackle."     87  L.  ed. 
456  at  460. 

Wherefore,  petitioner  respectfully  contends  that  find- 
ing No.  2  of  the  findings  and  award  issued  February 
25,  1943,  by  your  Honorable  Commission  is  not  sup- 
ported by  the  evidence  and  that  the  evidence  decisively 
discloses  that  your  Honorable  Commission  has  no  juris- 
diction over  the  subject  matter  herein. 

Petitioner  respectfully  submits  that  the  findings  and 
award  are  not  in  harmony  with  the  facts  and  testimony 
and  prays  that  the  award  be  set  aside  and  a  rehearing 
granted. 

Respectfully  submitted, 

J.  L.  Kearney  and 
Herbert  S.  McCartney,  Jr. 
Herbert  S.  McCartney,  Jr. 
Attorney  for  Defendants 
cc  mailed  to: 

David  A.  Fall,  Esq. 

388  W.  7th  Street 

San  Pedro,  California  on  3/17/43. 

State  of  California,  County  of  Los  Angeles — ss. 

Herbert  S.  McCartney,  Jr.  being  by  me  first  duly 
sworn,  deposes  and  says :  that  he  is  the  attorney  for  the 
Occidental  Indemnity  Company,  one  of  the  defendants 
in  the  foregoing  and  above  entitled  action;  that  he  has 
read  the  foregoing  petition  for  rehearing  and  knows 
the  contents  thereof;  and  that  the  same  is  true  of  his 
own   knowledge,   except   as   to   the   matters   which   are 
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therein  stated  upon  his  information  or  belief,  and  as  to 
those  matters  that  he  believes  it  to  be  true,  and  as  such 
attorney  is  entitled  to  make  this  verification  on  and 
behalf  of  said  Occidental  Indemnity  Company. 

Herbert  S.  McCartney,  Jr. 
Herbert  S.  McCartney,  Jr. 
Subscribed  and  sworn  to  before  me  this  17th  day  of 
March,  1943. 

(Seal)  A.  J.  Walker, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
My  Commission  Expires  Aug.  5,   1945. 

Law   Office 

J.  L.  KEARNEY 

605  West  Olympic  Boulevard 

Los  Angeles,  California 

March   17,    1943 
Industrial    Accident    Commission 
903  State  Building 
Los  Angeles,  California 

Re:  Steve  Ruljanovich  vs.  Peter  Cekalovich.  et  al 
L.  A.  Claim  No.  62-423 
Gentlemen : 

Enclosed   please    find   petition    for   rehearing   in    the 
above  captioned  matter.     We  enclose  also  for  your  con- 
venience Law.  ed.  Advance  Opinions,   1942-1943,  Vol. 
87,  No.  8,  containing  the  cited  case  at  page  456  thereof. 
Very  truly  yours, 
(Signed)     Herbert  S.  McCartney,  Jr. 
HSMcC:jr 
Enc. 
(Received  3/17/43) 
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Before  the  Industrial  Accident  Commission  of  the 
State  of  California.    Claim  L.  A.  No.  62-423. 

Steve  Riiljanovich,  Applicant,  vs.  Peter  Cekalovich, 
Dominic  Mratinich,  Frank  Muljat,  as  owners  and  oper- 
ators of  the  Diesel  Screw  "Betsy  Ross,"  Occidental  In- 
demnity Company,  a  corporation.  Defendants. 

(Filed  4-7-43) 

ORDER   DENYING   PETITION 

The  record  herein  having  been  reviewed  and  no  good 
cause  for  rehearing  having  been  shown  by  the  Petition 
for  Rehearing  filed  herein  by  defendant  Occidental  In- 
demnity Company,  a  corporation,  on  March  17,  1943; 

It  Is  Ordered  that  said  Petition  be  and  it  is  hereby 
denied. 

Industrial  Accident  Commission  of 
THE  State  of  California 

Paul  Scharrenberg 
A.  Watchman 
J.  C.  Garrison 

Commissioners. 

Dated  at  Los  Angeles  California 
Apr  7  -  1943 

(Seal) 
CHMcC/os 
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Before  the  Industrial  Accident  Commission  of  the 
State  of  California.     Claim  No.  L.  A.  62  423. 

Steve  Ruljanovich,  Applicant,  vs.  Peter  Cekalovich, 
Dominic  Mratinich.  Erank  Muljat,  as  owners  and 
operators  of  the  Diesel  Screw  "Betsy  Ross,"  Occidental 
Indemnity  Company,  a  corporation,  Defendants. 

(Filed  4-7-43) 

CERTIFICATE  OF  SERVICE 

State  of  California,  County  of  Los  Angeles — ss. 

Emma  S.  Hunt  certifies  that  as  an  employee  of  the 
Industrial  Accident  Commission,  she  did  on  Apr.  7, 
1943  serve 

Order  Denying  Petition 

in  the  above  entitled  proceeding  now  pending  before  the 
Industrial  Accident  Commission  of  the  State  of  Cali- 
fornia, on  each  of  the  parties  hereinafter  named,  by 
depositing  said  copies  in  sealed  envelopes,  with  postage 
thereon  fully  prepaid,  in  the  United  States  mail  in  the 
County  of  Los  Angeles,  State  of  California,  on  said 
day  addressed  to  each  of  said  parties  at  his  last  known 
place  of  business  or  residence,  as  follows: 

Steve  Ruljanovich,  642  W.   14th  St.,  San  Pedro 

David  A.  Fall,  388  W.  7th  St.,  San  Pedro 

Peter  Cekalovich.  Dominic  Mratinich,  Frank  Muljat, 
642  W.  14th  St.,  San  Pedro 
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Occidental  Indemnity  Co.,  548  So.  Spring,  LA 
J.  L.  Kearney,  726  Standard  Oil  Bldg.,  LA 

SF 

Signature 

Emma  S.  Hunt 

Dated  at  Los  Angeles  California 
Apr  7  -  1943 

[Stamped]  :    Date:    No.  E  in  evidence. 


[Endorsed]  :  No.  10705.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Peter  Ceka- 
lovich,  Dominic  Mratinich  and  Frank  Muljat.  owners 
of  the  Diesel  Screw  "Betsy  Ross."  Appellants,  vs.  Steve 
Ruljanovich,  Appellee.  Steve  Ruljanovich.  Appellant, 
vs.  Peter  Cekalovich,  Dominic  Mratinich  and  Frank 
Muljat,  owners  of  the  Diesel  Screw  "Betsy  Ross,"  Ap- 
pellees. Apostles  on  Appeal  upon  Appeals  from  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division. 

Filed  March  10,  1944. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United   States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Diesel  Screw  "Betsy  Ross,"  her  tackt'/,  etc.  and  Peter 
Cekalovich,  Master  of  said  vessel,  and  Peter  Ceka- 
lovich,  Dominic  Mratinich  and  Frank  Muljat,  her 
owners.  Appellants,  vs.  Steve  Ruljanovich,  Appellee. 

Case  No.  10705. 

STATEMENT  OF  POINTS  ON  WHICH  APPEL- 
LANTS INTEND  TO  RELY  ON  APPEAL 
AND  DESIGNATION  OF  PARTS  OF 
RECORD  NECESSARY  FOR  THE  CONSID- 
ERATION THEREOF. 

Appellants  hereby  adopt  the  Assignments  of  Error 
filed  in  the  United  States  District  Court  as  the  State- 
ment of  Points  relied  upon  in  this  appeal. 

Appellants  hereby  request  that  the  entire  record  filed 
in  this  court  be  printed. 

Dated:     March  21st,  1944. 

Henry  E.  Kappler 
Proctor  for  Appellants. 

(AFFIDAVIT  OF  SERVICE  BY  MAIL— 1013a, 
C.  C.  P.) 

State  of  California,  County  of  Los  Angeles — ss. 

Frances  Cooper,  being  first  duly  sworn  says:  That 
affiant  is  a  citizen  of  the  United  States  and  a  resident 
of  the  County  of  Los  Angeles;  that  affiant  is  over  the 
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age  of  eighteen  years  and  is  not  a  party  to  the  within 
and  above  entitled  action;  that  affiant's  business  address 
is:  639  South  Spring  St.,  Los  Angeles  14,  California, 
that  on  the  21st  day  of  March,  1944,  affiant  served  the 
within  Statement  of  Points  on  Which  Appellants  Intend 
to  Rely  on  Appeal,  etc.,  on  the  appellee  in  said  action, 
by  placing  a  true  copy  thereof  in  an  envelope  addressed 
to  the  proctor  of  record  for  said  appellee  at  the  office 
address  of  said  proctor,  as  follows:  "David  A.  Fall, 
Esq..  388  West  7th  St.,  San  Pedro,  California";  and  by 
then  sealing  said  envelope  and  depositing  the  same,  with 
postage  thereon  fully  prepaid,  in  the  United  States  Post 
Office  at  Los  Angeles,  California,  where  is  located  the 
office  of  the  proctor  for  the  person  by  and  for  whom 
said  service  was  made. 

That  there  is  delivery  service  by  United  States  mail 
at  the  place  so  addressed  and  there  is  a  regular  com- 
munication by  mail  between  the  place  of  mailing  and  the 
place  so  addressed. 

Frances  Cooper 

Subscribed  and  sworn  to  before  me  this  21st  day  of 
March,  1944. 

(Seal)  Enes  Sarvello, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed] :  Filed  Mar.  23,  1944.  Paul  P.  O'Brien, 
Clerk. 
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No.  10705 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Diesel    Screw    "Betsy    Ross,"    Peter    Cekalovich, 
Dominic  Mratinich  and  Frank  Muljat, 

Appellants, 
vs. 
Steve  Ruljanovich, 

Appellee. 


Opening  Brief  for  Appellants  Diesel  Screw  "Betsy 
Ross,"  Peter  Cekalovich,  Dominic  Mratinich  and 
Frank  Muljat. 


Jurisdictional   Statement. 

This  is  an  appeal  in  admiralty  from  a  final  decree  entered 
by  the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division,  in  an  action  for 
wages,  maintenance  and  cure,  and  for  damages  pursuant 
to  the  provisions  of  the  Jones  Act  (46  U.  S.  C.  A.  688), 
all  arising  out  of  an  injury  sustained  by  the  appellee  on 
May  3rd,  1942,  while  he  was  standing  in  the  warehouse 
of  the  Crescent  Warehouse  Company,  located  on  Terminal 
Island  in  the  County  of  Los  Angeles.  Appellee  had  been 
employed  on  the  day  prior  to  the  accident  as  a  seaman- 
fisherman  on  the  fish  boat  "Betsy  Ross." 
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The  pleadings  in  the  District  Court  were:  A  libel  in 
rem  and  in  personam  filed  by  the  libellant  Steve  Ruljano- 
vich,  a  second  amended  libel  in  rem.  and  in  personam  [Ap. 
3],  claim  of  Peter  Cekalovich,  Dominic  Mratinich  and 
Frank  Muljat  [Ap.  10],  exceptions  to  second  amended 
libel  [Ap.  14],  third  amended  libel  in  rem  and  in  personam 
[Ap.  19],  answer  to  third  amended  libel  in  rem  and  in 
personam  [Ap.  26]. 

After  trial,  before  the  court,  judgment  was  ordered  in 
favor  of  libellant  for  the  sum  of  $5,050.46  as  wages  for 
the  tuna  and  sardine  seasons,  for  the  sum  of  $825.00  for 
maintenance  and  for  the  sum  of  $94.90  medical  expense. 
Judgment  in  favor  of  the  respondents  in  said  action  was 
entered  with  reference  to  the  cause  of  action  predicated 
upon  the  Jones  Act  [Ap.  36]. 

Findings  of  fact  and  conclusions  of  law  were  filed  on 
December  23rd,  1943  [Ap.  Z7^ ;  final  decree  was  entered 
on  December  23rd,  1943  [Ap.  39]. 

Appellants  have  appealed  from  the  final  decree  pursuant 
to  which  it  is  ordered,  adjudged  and  decreed  that  the  libel- 
lant recover  the  sum  of  $5,050.46  as  wages  for  the  tuna 
and  sardine  seasons  ending  on  the  15th  day  of  February, 
1943,  with  interest  thereon  from  February  15th,  1943,  at 
the  rate  of  7%  per  annum;  and  the  further  sum  of  $825.00 
as  maintenance  from  May  11th,  1942,  to  April  5th,  1943, 
with  interest  thereon  from  April  6th,  1943,  at  the  rate  of 
7%  per  annum;  and  the  further  and  additional  sum  of 
$94.90  for  medical  expenses;  and  costs  of  libellant  taxed 
in  the  sum  of  $166.08. 

The  transcript  of  the  Apostles  on  Appeal,  certified  by 
the  Clerk  of  said  District  Court,  includes  the  following: 
Petition  for  appeal  [Ap.  40],  order  allowing  appeal  [Ap. 
41],  notice  of  appeal  [Ap.  42],  bond  on  appeal  [Ap.  43], 


notice  of  filing  bond  on  appeal  [Ap.  42],  citation  on  appeal 
[Ap.2]. 

The  jurisdiction  of  the  District  Court  over  actions,  civil 
and  maritime,  involving  claims  for  wages  and  maintenance 
arises  from  Article  III,  Sections  1  and  2  of  the  United 
States  Constitution,  which  provide  that  the  judicial  power 
of  the  United  States  shall  be  vested  in  the  Supreme  Court 
and  in  such  inferior  courts  as  Congress  may  establish,  and 
that  such  power  shall  extend  to  all  civil  causes  of  admiralty 
and  maritime  jurisdiction. 

Jurisdiction  of  civil  causes  of  admiralty  and  maritime 
jurisdiction  was  vested  in  the  courts  of  the  United  States 
by  the  Act  of  Congress  of  September  24,  1789,  c.  20,  Sees. 
9,  11;  1  Stat.  L.  76,  78;  28  U.  S.  C.  A.,  Sec.  371. 

Appeals  from  final  decrees  in  admiralty  are  authorized 
by  Section  128a  of  the  Judicial  Code,  as  amended  February 
13th,  1925,  effective  May  13th,  1925  (43  Stat.  L.  936,  28 
U.  S.  C.  A.,  Sec.  225),  providing  that  the  Circuit  Court 
of  Appeals  shall  have  appellate  jurisdiction  to  review,  by 
appeal,  final  decisions. 

Statement  of  the  Case. 

On  May  3rd,  1942,  libellant  was  employed  by  Peter 
Cekalovich  as  a  seaman-fisherman  on  the  fish  boat  "Betsy 
Ross."  The  District  Court  found  that  libellant  was  em- 
ployed for  both  the  tuna  and  sardine  fishing  seasons.  The 
testimony  respecting  the  employment  is  so  brief  that  appel- 
lants set  forth  this  portion  of  the  testimony  in  full. 

Steve  Ruljanovich  testified  as  follows : 

"Q.  What  did  he  (Peter  Cekalovich)  say  to  you? 
A.    He  said  would  I  like  to  go  fishing. 

Q.  What  did  you  say?  A.  I  said,  'Yes,  I  like  to 
go  fishing  with  you  for  tuna  and  sardines,  because  I 
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worked  in  the  cannery  for  the  French  Sardine,  be- 
cause if  you  don't  give  me  a  chance  to  fish  for  sar- 
dines I  lose  my  seniority  list.' 

Q.  What  did  he  say?  A.  He  says  yes."  [Ap. 
67-68.] 

Peter  Cekalovich  testified  on  the  subject  of  employment 
as  follows: 

"Q.  What  did  you  say  to  him  (Steve  Ruljanovich) 
and  what  did  he  say  to  you?  A.  I  need  the  man  to 
go  fishing  with  me.  I  asked  him  if  he  wanted  to  go 
fishing  with  me. 

Q.  What  did  he  say?  A.  Well,  he  said  he  was 
kind  of  thinking  whether  to  go  or  not,  because  I 
asked  him  several  times  before  to  come  fishing.  He 
said,  'Well,  I  think  I  would  come,  if  you  keep  me  on 
for  sardines,'  because  he  figured  the  tuna  season  was 
not  so  very  good,  and  that  is  why  he  wants  to  be  on 
the  sardines. 

Q.  What  did  you  tell  him?  A.  I  told  him  I  never 
quit  anybody  that  is  good  on  the  boat.  He  could 
continue  to  fish  with  me,  if  he  was  willing  to  come. 

Q.  Did  you  tell  him  he  could  fish  then  for  both 
the  tuna  and  the  sardines?  A.  Yes."  [Ap.  156- 
157.] 

On  the  following  morning  libellant  reported  to  the 
vessel  where  it  was  anchored  in  a  slip  in  San  Pedro.  Later 
on  in  the  morning  the  vessel  was  moved  to  Fish  Harbor 
and  the  libellant,  in  company  with  five  or  six  other  mem- 
bers of  the  crew,  proceeded  in  a  truck  to  the  warehouse  of 
the  Crescent  Warehouse  Company  where  the  fish  net  be- 
longing to  the  "Betsy  Ross"  was  stored  [Ap.  69-70].  It 
was  the  purpose  of  libellant  and  the  other  crew  members 
to  pick  up  the  net  and  put  it  on  board  the  vessel.  While 
libellant  was  standing  inside  the  warehouse  he  was  struck 
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on  the  head  by  a  4  by  4  timber  approximately  16  to  18 
feet  in  length  which  was  located  just  inside  the  doorway 
of  the  Crescent  Warehouse  Company  [Ap.  7 17-72 J.  Libel- 
lant  sustained  certain  injuries  which  required  hospitaliza- 
tion. 

Although  appellee  was  aboard  the  "Betsy  Ross"  from 
the  time  that  it  left  its  slip  in  San  Pedro  until  the  time 
that  it  arrived  at  Fish  Harbor,  there  is  not  one  scintilla 
of  evidence  indicating  that  appellee  ever  did  any  work  of 
any  kind  or  character  aboard  the  vessel.  The  record  is 
barren  of  any  testimony  which  indicates  that  the  appellee 
did  anything"  at  the  Crescent  Warehouse  Company. 

After  the  accident  it  was  between  twenty  to  thirty  days 
before  the  vessel  put  out  to  sea  [Ap.  255]. 

On  or  about  January  19th,  1943,  libellant  filed  in  the 
Industrial  Accident  Commission  of  the  State  of  California 
an  application  for  the  adjustment  of  compensation  pur- 
suant to  the  provisions  of  the  Labor  Code  of  the  State  of 
California,  in  connection  with  the  injury  and  disability 
which  he  sustained  on  May  4th,  1942  [Ap.  63-65].  There- 
after a  hearing  was  had  before  the  Industrial  Accident 
Commission  of  the  State  of  California,  at  which  time  testi- 
mony was  taken  and  an  award  for  compensation  made  to 
libellant.  A  copy  of  the  findings  and  award  of  the  Indus- 
trial Accident  Commission  is  set  forth  in  the  Apostles  at 
pages  276-277.  One  of  the  findings  of  fact  of  the  said 
Commission  is  as  follows : 

"Said  employee  at  the  time  of  the  injury  was  not 
engaged  in  work  in  connection  with  his  occupation  as 
a  seaman  and  said  injury  did  not  occur  on  a  vessel 
or  on  navigable  waters  outside  of  the  State  of  Cali- 
fornia but  within  the  boundaries  of  the  State  of  Cali- 
fornia and  therefore  this  Commission  has  jurisdiction 
in  this  proceeding."     [Ap.  276-277. J 


Since  the  trial  of  the  present  action,  the  said  award  of 
the  Industrial  Accident  Commission  has  been  annuled  by 
the  Supreme  Court  of  the  State  of  California.  At  the 
time  of  the  writing  of  this  brief,  however,  the  time  within 
which  a  petition  for  a  rehearing  in  the  Supreme  Court  of 
the  State  of  California  could  be  filed  has  not  as  yet  ex- 
pired and  likewise  the  time  within  which  the  Industrial 
Accident  Commission  might  apply  to  the  Supreme  Court 
of  the  United  States  for  a  Writ  of  Certiorari  has  not 
expired.  Under  the  circumstances,  therefore,  the  action 
of  the  appellate  courts  of  the  State  of  California  is  not  as 
yet  final. 

There  is  evidence  that  the  1 /17th  share  of  the  catch  for 
both  the  tuna  and  sardines  seasons  would  amount  to 
$5,050.46  [Ap.  161-162].  Libellant  introduced  no  evi- 
dence indicating  how  much  of  the  said  amount  was  re- 
ferable to  the  tuna  season  or  how  much  was  referable  to 
the  sardine  season. 

Upon  the  foregoing  evidence  the  District  Court  found 
that  the  libellant  entered  into  his  duties  as  a  member  of 
the  crew  of  the  "Betsy  Ross"  on  May  4,  1942,  and  that 
while  engaged  in  the  service  of  the  ship  and  while  doing 
his  duty  and  obeying  the  commands  of  the  master  of  the 
"Betsy  Ross,"  libellant  was  struck  on  the  head  with  a 
heavy  timber  while  at  a  warehouse  located  on  Terminal 
Island,  at  the  Port  of  Los  Angeles,  for  the  purpose  of 
bringing  the  ship's  net  from  the  said  warehouse  to  the 
"Betsy  Ross"  and  that  by  reason  of  the  foregoing  the 
Court  had  jurisdiction  and  the  libellant  was  entitled  to  the 
sum  of  $5,050.46  as  wages  for  the  tuna  and  sardine  sea- 
sons ending  on  the  15th  day  of  February,  1943,  the  sum 
of  $825.00  as  maintenance  from  May  Uth,  1942,  to  April 
5th,  1943,  and  the  sum  of  $94.90  for  medical  expense. 
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Assignment  of  Errors. 

The  assignment  of  errors  upon  which  appellants  rely  are 
set  forth  in  the  Appendix  to  this  brief  and  are  summar- 
ized in  the  following  statement  of  points  involved  in  the 
appeal  of  said  appellants : 

1.  This  appeal  in  admiralty  is  a  trial  de  novo. 

2.  The  District  Court  erred  in  finding  that  the  subject 
matter  of  the  first  and  second  causes  of  action,  or  either  of 
them,  set  forth  in  the  third  amended  libel,  was  within  the 
admiralty  jurisdiction  of  the  United  States  District  Court, 
for  the  reason  that  the  exclusive  remedy  of  the  libellant 
was  and  is  within  the  exclusive  jurisdiction  of  the  Indus- 
trial Accident  Commission  of  the  State  of  California. 

3.  Under  the  general  maritime  law  is  a  fisherman- 
seaman,  engaged  for  the  tuna  and  sardine  fishing  seasons, 
entitled  to  recover  wages  for  both  of  said  seasons  where 
his  injury  occurs  prior  to  the  commencement  of  either 
season  or  in  any  event  prior  to  the  commencement  of  the 
second  season? 

Outline  of  Argument. 

I.  This  admiralty  appeal  is  a  trial  de  novo. 

II.  A  fisherman  employed  twenty  to  thirty  days  prior 
to  the  departure  of  a  vessel,  who  is  injured  while  standing 
in  a  warehouse  located  on  land,  just  prior  to  the  time  that 
a  fishing  net  was  to  be  removed  therefrom,  is  not  engaged 
in  the  performance  of  any  duties  which  would  entitle  him 
to  pursue  any  maritime  remedies,  and  his  sole  and  exclu- 
sive remedy,  if  any,  for  injuries  sustained  at  such  a  time, 
would  be  by  proceedings  before  the  Industrial  Accident 
Commission  of  the  State  of  California,  pursuant  to  the 
provisions  of  the  Labor  Code  of  the  State  of  California. 

III.  A  fisherman  injured  prior  to  the  commencement  of 
the  tuna  season  is  not  entitled  to  recover  wages  beyond  the 
particular  season  in  which  he  was  injured. 


I. 

This  Admiralty  Appeal  Is  a  Trial  de  Novo. 

No  citation  of  authority  is  necessary  to  establish  the 
contention  that  an  admiralty  appeal  to  the  Circuit  Court 
of  Appeals  is  a  trial  de  novo. 

II. 

A  Fisherman  Employed  Twenty  to  Thirty  Days  Prior 
to  the  Departure  of  a  Vessel,  Who  Is  Injured 
While  Standing  in  a  Warehouse  Located  on 
Land  Just  Prior  to  the  Time  That  a  Fishing  Net 
Was  to  Be  Removed  Therefrom,  Is  Not  Engaged 
in  the  Performance  of  Any  Duties  Which  Would 
Entitle  Him  to  Pursue  Any  Maritime  Remedies, 
and  His  Sole  and  Exclusive  Remedy,  if  Any,  for 
Injuries  Sustained  at  Such  a  Time,  Would  Be  by 
Proceedings  Before  the  Industrial  Accident  Com- 
mission of  the  State  of  California,  Pursuant  to  the 
Provisions  of  the  Labor  Code  of  the  State  of 
California. 

The  evidence  indicates,  without  dispute,  that  on  May 
3rd,  1942,  the  libellant  was  employed  as  a  fisherman  aboard 
the  "Betsy  Ross."  The  vessel  was  not  ready  for  immedi- 
ate departure  on  the  day  of  the  libellant's  injury  because 
the  net  had  to  be  procured  and  work  had  to  be  done  there- 
on. It  was  approximately  twenty  to  thirty  days  thereafter 
before  the  vessel  put  out  to  sea  for  the  purpose  of  fishing 
for  tuna  [Ap.  255].  The  record  is  barren  of  any  evidence 
indicating  that  the  libellant  performed  any  duty,  prior  to 
the  time  of  his  injury,  which  was  ordinarily  performed  by 
a  fisherman-seaman.  It  is  also  barren  of  any  testimony 
showing-  that  libellant  had  done  anything  other  than  to 
accompany  the  vessel  from  San  Pedro  to  Terminal  Island, 


at  which  point  he  got  in  a  truck  and  rode  to  the  wareliouse 
along  with  several  other  members  of  the  crew. 

It  is  the  contention  of  the  appellants  that  the  workmen's 
compensation  laws  of  the  State  of  California  are  appli- 
cable to  the  injuries  sustained  by  the  libellant,  if  he  was 
injured  while  in  the  service  of  the  vessel,  for  the  reason 
that  those  laws  may  be  invoked  without  in  the  slightest 
degree  interfering  with  the  harmony  and  uniformity  of 
admiralty  law.  The  point  was  preserved  by  appellants  by 
appropriate  exceptions  filed  to  the  second  amended  libel 
[Ap.  14-18]  and  by  objection  at  the  time  of  trial  [Ap. 
61-62]. 

The  case  at  bar  cannot  be  distinguished,  factually  or 
otherwise,  from  the  case  of  Alaska  Packers'  Association 
V.  Industrial  Accident  Commission  of  the  State  of  Cali- 
fornia, 200  Cal.  579,  253  P.  926.  In  that  case  the  Su- 
preme Court  of  the  State  of  California  affirmed  an  award 
of  workmen's  compensation  made  by  the  respondent  Com- 
mission, which  judgment  was  later  affirmed  by  the  Su- 
preme Court  of  the  United  States  (276  U.  S.  467,  72  L. 
Ed.  656).  One  Peterson  entered  the  employ  of  the  peti- 
tioner, Alaska  Packers*  Association,  as  a  seaman-fisher- 
man, shipping  from  San  Francisco  to  Alaska.  On  arrival 
in  Alaska  he  was  taken  with  the  rest  of  the  crew  to  one 
of  the  employer's  canneries  and  put  to  work  repairing  nets 
and  overhauling  the  fishing  boats  preparatory  to  the  com- 
mencement of  the  fishing  season.  During  the  season  he 
worked  as  a  seaman-fisherman  on  the  boats.  At  the  close 
of  the  season  Peterson,  while  standing  on  shore  attempt- 
ing to  launch  a  stranded  boat  for  the  purpose  of  storing 
it  for  the  winter,  was  injured,  for  which  injury  he  was 
awarded  compensation  by  the  California  Industrial  Acci- 
dent Commission, 
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With  respect  to  the  nature  of  Peterson's  employment, 
the  Supreme  Court  of  the  State  of  California  said  (200 
Cal.  p.  581,  253  P.  927): 

"Peterson's  contract  with  the  petitioner  was  un- 
doubtedly maritime  in  its  nature.  (Cases  cited.) 
We  do  not  regard  the  fact  that  the  employee  worked 
at  mending  nets,  performed  services  in  loading  and 
unloading  lighters  carrying  the  cargo  to  the  ship,  and, 
part  of  the  time  while  the  vessel  was  in  Alaska,  slept 
on  shore,  as  qualifying  in  any  way  the  nature  of  his 
contract,  or  rendering  it  severable.  Generally  speak- 
ing, parties  entering  into  maritime  contracts  contem- 
plate the  system  of  maritime  law,  and  its  well-known 
rules  control  their  rights  and  liabilities,  to  the  exclu- 
sion of  state  statutes.  (Union  Fish  Co.  v.  Erickson, 
248  U.  S.  308  (63  L.  Ed.  261,  39  Sup.  Ct.  Rep.  112; 
see  also  Rose's  U.  S.  Notes).)  But,  as  to  certain 
local  matters,  regulation  of  which  will  work  no  mate- 
rial prejudice  to  the  general  maritime  law,  or  interfere 
with  the  proper  harmony  or  uniformity  of  that  law 
in  its  international  or  interstate  relations,  the  rules 
of  the  maritime  law  may  be  modified  or  supplemented 
by  state  regulation." 

The  Supreme  Court  of  the  United  States  affirmed  the 

judgment  of  the  Supreme  Court  of  California  (276  U.  S. 

467,  72  L.  Ed.  656)  and  said,  with  respect  to  Peterson's 

employment : 

"When  injured,  certainly  he  was  not  engaged  in 
any  work  so  directly  connected  with  navigation  and 
commerce  that  to  permit  the  rights  of  the  parties  to 
be  controlled  by  the  local  law  would  interfere  with 
the  essential  uniformity  of  the  general  maritime  law. 
The  zuork  was  really  local  in  character."  (Emphasis 
ours.) 
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The  leading  case  on  the  subject,  of  course,  is  Southern 
Pacific  Company  v.  Jensen,  244  U.  S.  205,  61  L.  Ed.  1086, 
37  Sup.  Ct.  524,  decided  in  1916,  wherein  it  was  held  that 
the  jurisdiction  of  the  federal  courts  in  civil  cases  of 
admiralty  and  maritime  jurisdiction  is  not  exclusive,  and 
states  may  enact  legislation  affecting  the  rights  of  persons 
employed  pursuant  to  maritime  contracts  as  long  as  the 
state  legislation  does  not  contravene  the  essential  purpose 
expressed  by  an  act  of  Congress  or  work  material  preju- 
dice to  the  characteristic  features  of  the  general  maritime 
law  or  interfere  with  the  proper  harmony  and  uniformity 
of  that  law  in  its  international  and  interstate  relations. 
The  decision  of  the  Supreme  Court  in  the  Alaska  Packers' 
case,  supra,  was  written  in  1928,  many  years  after  the 
decision  in  the  Jensen  case,  supra.  For  other  cases  sus- ' 
taining  the  jurisdiction  of  the  Industrial  Accident  Com- 
mission of  the  State  of  California,  see : 

Grant  Smith-Porter  Co.  v.  Rhode,  2S7  U.  S.  469, 
66  L.  Ed.  321,42  S.  Ct.  157; 

State  Industrial  Commission  v.  Nordenholt  Corp., 
259  U.  S.  263,  66  L.  Ed.  933 ; 

Millers'  Indemn.  Undcrzvriters  v.  Brand,  270  U.  S. 
59,  70  L.  Ed.  470,  46  S.  Ct.  194; 

Smith  &  Son  v.  Taylor,  276  U.  S.  179,  72  L.  Ed. 
520,  48  S.  Ct.  228; 

Sultan  Raihvay  Co.  v.  Dept.  of  Labor  and  Indus- 
tries of  the  State  of  Washington,  277  U.  S.  135, 
72  L.  Ed.  820,  48  S.  Ct.  505. 

It  is  respectfully  submitted  that  the  work  which  the 
libellant  was  doing  was  purely  local  in  character,  and  was 
work  which  could  have  been  done  by  anyone  whether  em- 
ployed as  a  seaman  or  not  and  under  the  circumstances  the 
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jurisdiction  of  the  Industrial  Accident  Commission  was 
exclusive  since  no  showing  could  be  made  that  such  appli- 
cation would  work  any  material  prejudice  to  the  character- 
istic features  of  the  general  maritime  law  or  interfere  with 
the  proper  harmony  and  uniformity  of  that  law.  So  far 
as  appellants  can  ascertain,  the  Supreme  Court  of  the 
United  States  has  never  seen  fit  to  overrule  its  decision  in 
the  Alaska  Packers'  case,  supra.  Furthermore,  under  the 
recent  case  of  Davis  v.  The  Department  of  Labor,  317 
U.  S.  249,  87  L.  Ed.  175,  the  Court  indicates  that  full 
weight  should  be  given  to  a  presumption  of  the  constitu- 
tionality of  the  workmen's  compensation  laws  of  a  state, 
and  particularly  is  this  true  where  the  facts,  as  here,  bring 
the  case  within  the  rule  laid  down  by  the  Alaska  Packers' 
Association  case,  supra,  and  within  the  exceptions  ex- 
pressed by  the  Supreme  Court  in  the  Jensen  decision, 
supra. 

III. 

A  Fisherman  Injured  Prior  to  the  Commencement  of 
the  Tuna  Season  Is  Not  Entitled  to  Recover 
Wages  Beyond  the  Particular  Season  in  Which 
He  Was  Injured. 

Without  conceding  that  the  District  Court  had  jurisdic- 
tion in  this  case,  appellants  assert  that  the  Court  erred  in 
finding  that  the  libellant  was  entitled  to  recover  wages  for 
both  the  tuna  and  sardine  fishing  seasons. 

It  has  long  been  the  rule  that  a  seaman  injured  in  the 
service  of  the  ship  may  recover  from  the  owners  of  the 
vessel  maintenance  and  cure  and  ivages  to  the  end  of  the 
voyage.  {The  Osceola,  189  U.  S.  158,  23  Sup.  Ct.  43, 
47  L.  Ed.  760;  The  Bouker  No.  2,  241  F.  831.)  Although 
the  right  to  maintenance  and  a  reasonable  cure  might  ex- 
tend beyond  the  particular  voyage  involved,  the  general 
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rule  seems  to  be  that  the  right  to  wages  terminates  with 
the  end  of  the  voyage.  See  Marquina  v.  S.  S.  Ipswich, 
1931  A.  M.  C.  225  Peninsular  and  Occidental  S.  S.  Co. 
V.  N.  L.  R.  B.,  98  F.  (2d)  411;  Pell  v.  American  West 
African  Line  Inc.,  1939  A.  M.  C.  346;  Long  v.  Seatrain, 
127  R  (2d)  878. 

In  connection  with  a  seaman  fishing  on  a  share  basis, 
the  voyage  can  only  be  held  to  be  co-extensive  with  the 
particular  season  in  which  the  seaman  was  engaged  at  the 
time  he  sustained  his  injury.  Obviously  the  libellant  could 
not  have  been  performing  any  service  or  any  contract  with 
reference  to  the  sardine  season  for  the  reason  that  pur- 
suant to  the  laws  of  the  State  of  California  it  would  have 
been  unlawful  to  fish  sardines  prior  to  August  1st,  1942. 
(California  Fish  and  Game  Code,  Sec.  1065.) 

In  its  inception  the  right  to  recover  wages  to  the  end 
of  the  voyage  must  have  been  based  upon  the  proposition 
that  since  the  seaman  had  been  incapacitated  while  on 
board  the  vessel  it  would  be  unfair  to  him  to  put  him  ofif 
the  vessel  at  the  end  of  the  voyage  without  giving  him  his 
wages  where  he  had  been  prevented  from  fulfilling  his 
duties  as  a  seaman  by  reason  of  his  incapacity  and  where 
he  had  actually  been  on  the  vessel  throughout  the  entire 
voyage. 

If  the  Court  holds,  however,  that  a  fisherman,  fishing  on 
a  share  basis  and  employed  for  a  definite  period  of  time 
as,  for  example,  ten  seasons,  is  entitled  to  his  maintenance 
and  cure  for  the  period  of  his  injuries  and  in  addition  is 
entitled  to  recover  wages  for  the  period  of  his  employment, 
the  Court  will  have  departed  from  the  broad  equitable 
rules  which  have  always  governed  the  courts  of  admiralty. 
Since  libellant  introduced  no  evidence  with  reference  to 
the  amount  of  the  share  earned  during  the  tuna  season 
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and  the  amount  earned  during  the  sardine  season,  it  is 
submitted  that  the  libellant  failed  in  his  proof  on  the  issue 
of  the  amount  of  wages  to  which  he  may  have  been  en- 
titled and  that  this  Court  should  either  reverse  the  decree 
or  order  the  taking  of  testimony  upon  this  issue  so  that  the 
libellant  would  be  awarded  only  that  proportion  of  the 
catch  which  was  referable  to  his  1/1 7th  share  of  the 
proceeds  of  the  tuna  season. 

It  is  respectfully  submitted  that  the  Court  had  no  juris- 
diction of  the  cause.  In  any  event,  it  is  submitted  that  the 
libellant  is  entitled  to  recover  only  his  share  of  the  catch 
for  the  particular  season  in  which  he  sustained  his  injury. 

Dated  Los  Angeles,  California,  June  30,  1944. 

Henry  E.  Kappler, 

Proctor  for  Appellants. 


APPENDIX. 

Assignment  of  Errors. 

Now  come  the  respondents  and  claimants,  and  each 
thereof,  and  hereby  assign  the  following  errors  in  the 
above  entitled  proceedings: 

I. 

The  District  Court  erred  in  finding  that  the  subject 
matter  of  the  first  cause  of  action  set  forth  in  the  third 
amended  libel  was  within  the  Admiralty  jurisdiction  of  the 
United  States  District  Court,  for  the  reason  that  the  ex- 
clusive remedy  of  the  libellant  was  and  is  within  the  ex- 
clusive jurisdiction  of  the  Industrial  Accident  Commission 
of  the  State  of  California  or  the  United  States  Employees' 
Compensation  Commission. 

II. 

The  District  Court  erred  in  finding  that  the  subject 
matter  of  the  second  cause  of  action  set  forth  in  the  third 
amended  libel  was  within  the  Admiralty  jurisdiction  of  the 
United  States  District  Court,  for  the  reason  that  the  ex- 
clusive remedy  of  the  libellant  was  and  is  within  the  ex- 
clusive jurisdiction  of  the  Industrial  Accident  Commission 
of  the  State  of  California  or  the  United  States  Employees' 
Compensation  Commission. 

III. 

The  District  Court  erred  in  finding  that  the  libellant  was 
disabled  from  May  4th,  1942,  to  and  including  April  5th 
1943. 

IV. 

The  District  Court  erred  in  concluding  that  the  libellant 
was  entitled  to  the  sum  of  $94.90,  or  any  other  sum  in 
excess  of  the  sum  of  $33.00,  as  or  for  medical  care  or 
attention  or  medicines. 
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V. 

The  District  Court  erred  in  finding  that  the  reasonable 
expenses  incurred  by  the  libellant  for  his  support  from 
May  11,  1942,  to  April  5,  1943,  amounted  to  the  sum  of 
$2.50  per  day,  or  any  other  sum  per  day  in  excess  of  the 
sum  of  $1.25. 

VI. 

The  District  Court  erred  in  concluding  that  the  libellant 
was  entitled  to  recover  the  sum  of  $825.00  as  and  for 
maintenance. 

VII. 

The  District  Court  erred  in  finding  that  the  libellant  was 
entitled  to  recover  the  sum  of  $5,050.46,  for  a  1/1 7th  lay 
or  share  of  the  catch  for  both  the  Tuna  and  Sardine  fish- 
ing seasons,  when  the  evidence  was  undisputed  that  the 
libellant  sustained  his  injuries  prior  to  the  commencement 
of  the  Tuna  season. 

VIII. 
The  District  Court  erred  in  finding  that  the  libellant 
was  entitled  to  a  1/1 7th  lay  or  share  of  the  fish  caught  and 
sold  during  the  Sardine  season. 

IX. 

The  District  Court  erred  in  refusing  to  find  that  the 
award  made  in  favor  of  the  libellant  in  the  proceedings 
commenced  before  the  Industrial  Accident  Commission  of 
the  State  of  California,  was  a  bar  to  libellant's  first  and 
second  causes  of  action  in  the  third  amended  libel  in  the 
United  States  District  Court. 

X. 

The  District  Court  erred  in  finding  that  the  libellant 
was  entitled  to  any  maintenance  whatever  for  any  period 
of  time  whatever. 
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XI. 

The  District  Court  erred  in  finding  that  the  libellant  was 
injured  while  in  the  service  of  the  ship. 

XII. 

The  District  Court  erred  in  finding  that  the  Hbellant  is 
a  seaman  within  the  designation  of  persons  permitted  to 
sue  without  furnishing  bond  for  or  prepayment  of  or  mak- 
ing deposit  to  secure  fees  and  costs  for  the  purpose  of 
entering  in  and  prosecuting  suits  conformable  to  the  pro- 
visions of  Title  28,  Section  837,  U.  S.  C.  A. 

XIII. 

The  District  Court  erred  in  finding  that  all  and  singular 
the  premises  are  true  and  within  the  Admiralty  and  Mari- 
time jurisdiction  of  said  Court. 

XIV. 
The  District  Court  erred  in  finding  that  the  Diesel  Screw 
"Betsy  Ross"  engaged  in  fishing  from  on  or  about  the  4th 
day  of  May,  1942,  to  on  or  about  the  15th  day  of  Febru- 
ary, 1943. 

XV. 

The  District  Court  erred  in  finding  that  on  or  about  the 
3rd  day  of  May,  1942,  the  Diesel  Screw  "Betsy  Ross"  was 
destined  for  a  nine  months  Tuna  and  Sardine  fishins- 
seasons. 

XVI. 

The  District  Court  erred  in  finding  that  the  libellant  was 
entitled  to  any  sum  whatsoever  upon  either  the  first  or 
second  causes  of  action  set  forth  in  the  third  amended 
libel. 

XVII. 

The  District  Court  erred  in  finding  that  the  libellant  was 
entitled  to  a  decree  against  the  respondents  and  claimants, 
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or  any  of  them,  in  the  sum  of  $5,050.46,  or  any  other  sum 
whatsoever  or  at  all,  upon  the  second  cause  of  action  set 
forth  in  the  third  amended  libel. 

XVIII. 

The  District  Court  erred  in  finding  that  the  libellant  was 
entitled  to  recover  the  sum  of  $919.90,  or  any  other  sum 
whatsoever  or  at  all,  upon  the  first  cause  of  action  set  forth 
in  the  third  amended  libel. 

XIX. 

The  District  Court  erred  in  not  concluding  that  the 
libellant  was  not  entitled  to  recover  any  sum  whatsoever 
or  at  all  from  the  respondents  and  claimants,  or  any  of 
them,  and  in  not  concluding  that  the  third  amended  libel 
should  be  dismissed  with  costs  in  favor  of  the  respondents 
and  claimants  [Ap.  48-51]. 
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Preliminary  Statement. 

Cross-appellant,  Steve  Ruljanovich,  set  forth  in  the 
third  amended  libel  a  third  cause  of  action  predicated 
upon  the  provisions  of  the  Jones  Act  (46  U.  S.  C.  A.  688; 
Ap.  22-24).  After  a  trial  the  District  Court  found  that 
the  said  Steve  Ruljanovich  was  not  entitled  to  any  re- 
covery by  reason  of  his  third  cause  of  action.  (Ap.  35.) 
A  decree  was  therefore  entered  in  favor  of  the  cross- 
appellees  on  said  third  cause  of  action  (Ap.  39). 

There  is  only  one  question  presented  for  decision: 
Does  the  evidence  indicate  that  the  cross-appellees  were, 
or  any  of  them  was.  guilty  of  any  negligent  act  or  omis- 
sion as  a  matter  of  law\  which  proximately  caused  the 
injuries  sustained  by  the  cross-appellant? 


— 2— 

Cross-Appellees'    Reply   to   Cross-Appellant's 
Contentions. 

I. 

The  law,  of  course,  is  well  settled  that  an  appeal  or 
cross-appeal  to  the  Circuit  Court  of  Appeals  in  an  ad- 
miralty case  is  a  trial  de  novo. 

This  statement,  however,  is  subject  to  the  important 
qualification  that  the  Circuit  Court  of  Appeals  will  not 
disturb  the  findings  of  the  trial  court  unless  there  is 
plain  and  manifest  error  in  the  findings.  The  mere  fact 
that  the  Circuit  Court  of  Appeals  might  reach  a  different 
conclusion  on  the  same  set  of  facts  is  of  no  importance, 
if  the  findings  have  support  in  the  evidence.  (The  Mabel 
(CCA.  Cal.)  61  F.  (2d)  537;  Wandtke  v.  Anderson 
(CCA.   Cal.)   74  F.    (2d)   381.) 

It  is  also  well  settled  that  where  the  evidence  is  con- 
flicting there  is  a  presumption  of  the  correctness  of  the 
findings  of  fact  by  the  trial  court  who  has  seen  and  heard 
the  witnesses.  The  burden  before  the  appellate  court  is 
on  the  appellant  to  overcome  such  a  presumption  {The 
Adriana,  6  F.  (2d)  860;  The  District  of  Columbia,  74  F. 
(2d)  977;  The  EUenville,  40  F.  (2d)  47).  It  has  been 
said  that  the  trial  judge  passes  upon  the  credibility  of 
the  witnesses  and  that  his  findings  are  entitled  to  great 
weight,  particularly  where  the  evidence  is  conflicting 
(Siciliano  v.  Calif.  Sea  Products  Co.  (CCA.  Cal.)  44  F. 
(2d)  784;  Gorman  Leonard  Coal  Co.  v.  Peninsular  State 
Corp.,  66  F.  (2d)  83.) 


11. 

Cross-appellant  asserts  that  the  evidence  is  conclusive 
upon  the  proposition  that  his  injury  occurred  by  reason 
of  the  negligent  act  of  the  respondent  Frank  Muljat. 
Cross-appellant  then  purports  to  set  forth  all  of  the  evi- 
dence upon  this  subject.  Brief  excerpts  are  then  taken 
from  the  testimony  of  the  witness  Ciibson  and  the  witness 
Muljat. 

The  cross-appellant  has  not,  by  any  stretch  of  the 
imagination,  set  forth  all  of  the  testimony  bearing  upon 
the  subject  of  the  alleged  negligence  of  the  respondent 
Muljat  and  he  has  likewise  failed  to  set  forth  any  of 
the  reasonable  inferences  which  might  justifiably  be 
drawn  by  the  trial  court  from  the  testimony  of  the 
various  witnesses. 

It  is  asserted  by  the  cross-appellant  that  the  witness 
Neal  D.  Gibson  was  a  disinterested  witness.  That  this  is 
far  from  the  truth  is  demonstrated  by  the  record.  Further- 
more, the  trial  judge  saw  and  heard  Gibson  testify  and  was 
in  a  position  to  accurately  evaluate  his  testimony.  Gib- 
son was  the  warehouse  foreman  employed  by  the  Crescent 
Warehouse  Company  (Ap.  142),  whose  negligence  is 
alleged  in  the  third  amended  libel  to  have  co-joined  with 
that  of  the  respondent  Muljat  to  cause  the  injuries  of 
w^hich  libellant  complained  in  said  third  amended  libel. 
In  the  verified  third  amended  libel,  the  cross-appellant 
alleged : 

"That  the  said  accident,  as  set  forth  in  paragraph 
Third  of  libellant's  First  Cause  of  Action,  and  made 
a  part  hereof  by  reference,  was  caused,  without  any 


contributing  fault  or  neglect  on  the  part  of  libellant, 
and  as  a  proximate  result  of  the  combined  negligence 
of  the  Crescent  Warehouse  Company,  and  the  negli- 
gence of  Frank  Muljat,  part  owner  and  member  of 
the  crew  of  the  Diesel  Screw  'Betsy  Ross,'  *  *  *." 
(Ap.  23.) 

The  record  further  demonstrates  that  the  libellant  had 
commenced  a  civil  action  at  law  for  damages,  in  the 
Superior  Court  of  the  State  of  California,  in  and  for  the 
County  of  Los  Angeles,  Long  Beach  Division  thereof, 
against  the  Crescent  Warehouse  Company,  in  connection 
with  the  identical  injuries  which  are  the  subject  matter 
of  this  litigation  (Ap.  184).  The  record  does  not  indicate 
that  this  action  against  the  Crescent  Warehouse  Com- 
pany has  ever  been  disposed  of  and  proctor  for  cross- 
appellant  will  not  deny  to  this  Honorable  Court  that 
this  action  is  still  pending  before  the  courts  of  the  State 
of  California.  Under  the  circumstances,  therefore,  it 
seems  most  strange  that  Gibson  could  be  called  a  dis- 
interested witness  when  everything  that  he  would  testify 
to  would  be  calculated  to  exculpate  himself  and  his  em- 
ployer from  a  charge  of  negligence. 

The  libellant  has  merely  set  forth  a  fragment  of 
Gibson's  testimony.  A  careful  analysis  of  Gibson's  tes- 
timony indicates  the  following,  with  reference  to  the 
physical    conditions    at    the    place    of    the    accident: 

L  That  a  16  to  18  foot  4  by  4  timber  had  been  allowed 
to  remain  against  the  wall  of  the  warehouse  owned  by  the 
Crescent  Warehouse  Company  for  at  least  a  month 
before  the  accident.     (Ap.  142.) 

2.  That  this  timber  was  almost  parallel  with  the  wall 
— that  its  base  was  approximately  a  foot  and  a  half  from 
the  wall.     (Ap.  142.) 
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3.  His  testimony  in  conjunction  with  Respondents' 
Exhibit  A  which  was  a  photograph  of  the  interior  of  the 
warehouse,  indicates  that  the  4  by  4  which  fell  was 
within  a  foot  or  so  of  an  almost  identical  4  by  4  which 
was  fastened  to  the  wall  and  which  was  a  part  of  the 
permanent  structure  comprising  the  warehouse.  (Ap. 
144.) 

4.  The  particular  4  by  4  in  question  had  not  been 
fastened  either  at  the  top  or  the  bottom  and  was  held 
in  place  by  gravity  alone.     (Ap.   144.) 

5.  That  it  was  dark  at  the  place  where  the  timber 
was  located.     (Ap.  148-149.) 

On  his  direct  examination,  Gibson  testified  with  refer- 
ence to  the  conduct  of  Frank  Muljat,  in  part,  as  follows: 

"Q.  When  this  man  got  up  on  the  truck  what, 
if  anything,  did  he  do  with  his  left  hand?  A.  With 
his  left  hand  he  sort  of  assisted  himself  by  taking 
hold  of  this  4  by  4. 

Q.  What  happened  to  the  4  by  4  then?  A.  He 
immediately  pulled  on  it,  setting  it  in  motion,  and  it 
fell  over."     (Ap.  140.) 

On  cross-examination,  however,  the  same  witness  testi- 
fied as  follows: 

"Q.  You  sazv  him  pull  that  4  by  4  as  he  got  up 
on  the  truck  ?  A.  I  saw  the  4  by  4  move.  /  couldn't 
see  him,  as  to  any  pulling,  but  I  saw  the  4  by  4 
move  when  he  did  it."     (Ap.  147.) 

We  have  a  witness  therefore  who  in  one  breath  says 
that  he  saw  Muljat  pull  on  the  4  by  4  and  in  the  next 
breath  says  that  he  couldn't  see  him  as  to  any  pulling. 
The  statement  that  he  saw  the  4  by  4  move  when  he 
"did  it"  does  not  have  reference,  it  is  submitted,  to  any 


possible  pulling  on  the  timber,  since  the  witness  testified 
that  he  could  not  see  him  pull  on  the  timber,  but  has 
reference  to  the  act  of  getting  up  on  the  truck. 

It  is  obvious  that  Gibson  assumed  that  because  the  4 
by  4  fell  as  Muljat  was  getting  up  on  the  truck  that  he 
must  of  necessity  have  pulled  it  over. 

Muljat,  as  well  as  all  of  the  other  fishermen,  were 
strangers  on  the  premises  and  were  all  invitees  of  Gibson 
and  the  Crescent  Warehouse  Company.  At  no  time  did 
Gibson  or  anyone  connected  with  the  Crescent  Ware- 
house Company  warn  Muljat  or  any  of  the  seamen  that 
the  4  by  4  was  not  affixed  to  the  premises.     (Ap.  148.) 

That  Gibson  appreciated  the  danger,  however,  involved 
in  the  timber's  presence  because  of  his  superior  knowl- 
edge of  its  presence  and  the  fact  that  it  was  not  fastened 
and  was  loose,  is  indicated  by  the  following  testimony: 

"Q.  Prior  to  the  time  he  (Muljat)  jumped  up 
onto  the  truck  you  saw  he  was  pretty  close  to  the 
end  of  the  concrete  dock  there,  didn't  you?  A.  Yes, 
sir. 

Q.  Did  you  yell  out  a  warning  to  anybody?  A. 
I  yelled,  'Look  out!' 

Q.  Did  you  warn  this  crew  member  before  he  at- 
tempted to  get  up  onto  the  truck,  that  there  was  a 
loose  4  by  4  standing  there  right  next  to  his  member 
that  allows  the  sliding  door  to  go  up  and  down?  A. 
No,  sir;  I  did  not  think  he  had  no  business  on  there 
until  the  truck  was  ready  for  him  to  put  on  the  net. 

Q.  In  other  words,  you  never  at  any  time  warned 
anyone  of  the  fact  that  this  timber  was  not  fastened 
in  the  right  manner?  A.  No,  sir,  I  did  not  have 
time  to."     (Ap.   148.) 
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The  crux  of  the  entire  matter  is  indicated  by  Gibson's 
testimony  as  follows: 

"Q.  Before  you  opened  the  door,  of  course,  the 
truck  was  on  the  outside,  and  you  made  no  effort  at 
that  time  to  attempt  to  move  this  4  by  4  timber, 
did  you?  A.  No,  sir;  it  ivas  dark  in  there;  I  couldn't 
even  see  it,  in  fact. 

Q.     You  couldn't  even  see  it?    A.    Not  very  plain. 

O.  Despite  the  fact,  however,  that  you  knew  it 
had  been  there  a  considerable  period  of  time?  A. 
It  had  been  there  so  long  that  I  had  forgot  about 
it."     (Ap.  148-149.) 

If  the  Court  will  examine  the  photographs  which  are  in 
evidence  as  Respondents'  Exhibits  B,  C  and  D,  it  will 
be  apparent  that  the  4  by  4,  when  viewed  by  a  person 
unfamiliar  with  the  premises,  was  to  all  intents  and  pur- 
poses a  part  of  the  solid  structural  frame  work  of  the 
building.  The  Court  should  also  keep  in  mind  the  fact 
that  the  photographs  were  obviously  taken  with  a  flash 
bulb  and  at  a  time  when  there  was  a  maximum  amount 
of  light,  whereas  the  testimony  of  Gibson  indicates  that 
the  4  by  4  could  not  be  plainly  seen. 

The  testimony  of  Muljat  does  not  indicate  that  he  ever 
touched  the  timber  in  question.  Muljat  testified  as  fol- 
lows: 

"I  jumped  on  the  truck.  I  don't  recall  whether  I 
place  my  hand  against  the  wall  or  not.  If  I  did,  I 
didn't  see  any  timber  there ;  and  I  just  jumped  on  the 
truck."     (Ap.  198.) 

There  is  nothing  in  the  foregoing  testimony  which 
would  charge  the  respondent  Muljat  with  any  negligence 
or  which  would  at  all  indicate  that  he  was  responsible 
for  the  fall  of  the  timber. 


Much  is  made  by  cross-appellant  of  the  purported 
admission  of  the  respondent  Muljat.  He  testified,  in  part, 
as  follows: 

"I  don't  recall  putting  my  hand  against  the  wall, 
but  since  I  got  on  the  truck  I  thought  maybe  that 
would  be  the  only  reason  the  thing  fall,  and  I  did  say 
maybe  it  was  my  fault  the  plank  fall,  /  thought. 
That  was  all  I  said."     (Ap.  200.) 

An  analysis  shows  that  although  Muljat  didn't  know 
whether  he  touched  the  timber,  he  concluded  from  the 
mere  fact  that  the  timber  fell  almost  coincidentally  with 
his  jumping  on  the  truck,  that  he  must  have  had  some- 
thing to  do  ivith  its  falling.  The  admission  was  made  in 
the  car,  at  a  time  when  the  cross-appellant  was  bleeding 
profusely  and  when  everybody  was  excited  and  concerned 
about  his  welfare. 

Furthermore,  cross-appellant  has  refrained  from  set- 
ting forth  any  of  the  testimony  of  the  witness  Nick 
Karuza,  who  was  certainly  more  disinterested  than  the 
witness  Gibson  and  who  was  watching  the  conduct  of 
both  Gibson  and  Muljat  at  the  time  of  the  accident. 
Karuza  testified,  in  part,  as  follows: 

"Q.  Did  you  observe  Mr.  Gibson  get  up  on  the 
truck?    A.     Yes,  I  saw  him. 

Q.  At  that  time,  would  you  tell  me  where  Mr. 
Muljat  was?  A.  He  first  jumped,  Mr.  Gibson;  then 
Mr.  Muljat  followed  right  away  in  the  same  truck 
after  him. 

Q.  You  mean  by  that  that  Mr.  Gibson  jumped  up 
on  the  body  of  the  truck,  and  Mr.  Muljat  followed 
him  immediately?     A.     Yes. 
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Q.  By  Mr.  Kappler :  How  did  he  (Cibson)  get 
up  onto  the  truck?  A.  When  he  jumped  he  touched 
the  corner  with  his  hand. 

Q.  He  touched  the  corner  with  his  left  hand? 
A.     His  left  hand,  yes,  when  he  jumped. 

Q,  How  did  Mr.  Muljat  get  up  onto  the  body  of 
the  truck?  A.  The  same  thing,  both;  he  followed 
him. 

Q.  The  same  thing  Mr.  (Hbson  did?  A.  Yes." 
(Ap.   192-193.) 

From  the  foregoing  it  is  apparent  that  Ciibson  jumped 
up  onto  the  truck  and  that  Muljat  immediately  followed 
in  the  same  manner.  This,  of  course,  is  in  direct  conflict 
with  the  testimony  of  Gibson  as  to  the  manner  in  which 
he  got  up  onto  the  truck. 

The  truck  driver,  who  is  not  show^n  to  have  been  a 
member  of  the  crew  of  the  "Betsy  Ross"  or  in  any  man- 
ner connected  with  the  cross-appellees,  had  difficulty  in 
backing  the  truck  into  the  warehouse.  (Ap.  138.)  Re- 
spondent Muljat  testified  that  the  truck  hit  the  side  of 
the  building.  An  examination  of  the  photographs  in- 
troduced in  evidence  by  respondents  reveal  numerous 
marks  on  the  concrete  at  the  entranceway  to  the  building 
and  it  is  entirely  possible  that  the  timber  may  have  been 
caused  to  fall  by  reason  of  the  fact  that  the  truck  struck 
the  building,  and  jarred  the  timber  away  from  its  po- 
sition up  against  the  wall. 

Cross-appellant  assumes  that  Muljat  pulled  the  timber 
over.  It  is  submitted  that  the  record  is  in  conflict  on 
this  proposition  and  that  the  trial  court  was  amply  justi- 
fied in  concluding  that  Muljat  did  not  pull  the  timber 
over. 
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in any  event,  cross-appellees  insist  that  even  if  it  be 
assumed  that  Muljat  pulled  the  timber  over,  this  would 
not  establish  that  Muljat  was  guilty  of  negligence. 

"Damages  may  be  recovered  under  the  Jones  Act 
only   for  negligence." 

De  Zoit  V.  American  President  Lines,  218  U.   S. 
669  at  671,  87  L.  Ed.  1065  at  1073; 

Jamison  v.  Encarnacion,  281  U.  S.  at  639,  74  L. 
Ed.  1084,  30  NCCA  197. 

Negligence  is  the  failure  to  exercise  ordinary  care  under 
the  circumstances.  Can  this  court  say,  as  a  matter  of  law, 
that  the  cross-appellee  Muljat,  even  if  he  did  pull  the 
timber  over,  did  not  act  as  a  reasonably  prudent  person 
under  the  circumstances,  particularly  where  no  one  had 
warned  him  that  the  timber,  almost  three  times  the  height 
of  an  ordinary  man,  was  not  affixed  in  some  manner  to 
the  building,  where  the  evidence  indicates  that  the  4  by  4 
timber  appeared  to  all  intents  and  purposes  to  be  a  part 
and  parcel  of  the  structure  itself? 

It  is  settled  law  that  under  the  Jones  Act  the  employer 
is  not  held  absolutely  responsible  to  furnish  employees 
with  a  safe  place  in  which  to  work  but  is  only  bound 
to  exercise  reasonable  care  to  see  that  the  place  is  reason- 
ably safe.  {Voljkovich  v.  Ursich,  49  Cal.  App.  (2d)  268; 
Baltimore  &  Ohio  etc.  Co.  v.  Carroll,  280  U.  S.  491,  74 
L.  Ed.  566;  Seaboard  A.  L.  R.  Co.  v.  Norton,  233  U.  S. 
492,  58  I.  Ed.  1062. 

The  evidence,  of  course,  is  undisputed  that  the  cross- 
appellees  merely  stored  the  fishing  net  on  the  premises  of 
the  Crescent  Warehouse  Company.  As  invitees  on  the 
premises  they  were  entitled  to  assume  that  the  Crescent 
Warehouse  Company  had  not  been  guilty  of  negligence 
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in  and  about  the  maintenance  of  the  premises  which 
would  be  likely  to  cause  injury  to  the  respondents  or  any 
of  the  other  invitees.  The  respondents  were  not  in  control 
of  the  premises  and  would  have  no  power  to  take  steps  of 
their  own  in  order  to  attempt  to  in  any  manner  change 
the  condition  of  the  premises.  The  general  rule  is  that 
a  master  is  not  liable  for  injuries  to  his  servant  by  reason 
of  defects  in  appliances  or  places  of  work  which  are 
furnished  by  or  are  under  the  control  of  a  third  person. 
{foster  V.  Conrad,  261  l\  603;  Lehigh  etc.  Coal  Co.  v. 
Sawickas,  247  F.  432:  Haan  z:  Darnell,  246  F.  943.) 

Conclusion. 

It  is  respectfully  submitted  that  the  trial  court  was 
amply  justified  in  concluding  that  the  cross-appellee,  Frank 
Muljat,  was  not  guilty  of  any  negligent  act  or  omission 
proximately  causing  any  injury  to  the  cross-appellant. 
This  Court,  applying  the  well  established  rules  on 
admiralty  appeals,  should  not  disturb  the  findings  of  fact 
of  the  trial  court  which  are  amply  supported  by  the  evi- 
dence. 

It  is  respectfully  submitted  that  the  decree  should  be 
affirmed. 

Dated,  Los  Angeles,  California. 

Henry  E.  Kappi^eR, 

Proctor  for  Cross-Appellees. 
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BRIEF  OF  APPELLEE. 


Preliminary  Statement. 

There  are  two  questions  presented  for  decision  by  the 
appeal  of  the  Diesel  Screw  "Betsy  Ross,"  Peter  Celcalo- 
vich,  Dominic  Mratinich  and  Frank  Muljat. 

First:  Is  a  seaman,  injured  in  the  course  of  his  service 
to  his  vessel,  occurring  on  land,  subject  to  the  Work- 
men's Compensation  Act  of  the  State  of  California,  or 
are  his  remedies  confined  to  maintenance,  cure  and  wages, 
under  the  Laws  of  Admiralty? 

Second:  Is  a  seaman  entitled  to  recover  his  wages  for 
the  period  of  his  employment  when  injured  during  that 
period  and  rendered  unable  to  return  to  his  employment  at 
anytime  during  that  period? 
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POINT  I. 

Can  the  State  of  California  Deprive  a  Seaman  of  His 
Rights  to  Wages,  Maintenance  and  Cure? 

This  question  has  been  definitely  settled  by  the  United 
States  Supreme  Court  in  the  cases  of  O'Domiell  v.  Great 
Lakes  Dredge  &  Dock  Co.,  318  U.  S.  36,  63  S.  Ct.  488, 
87  L.  Ed.  596,  Aguilar  v.  Standard  Oil  Co.,  318  U.  S. 
724,  63  S.  Ct.  930,  87  L.  Ed.  1107,  and  Norton  v.  Warner, 

U.  S ,  64  S.  Ct.  747,  88  L.  Ed.  606.     So  conclusive 

are  these  decisions,  there  can  be  no  room  left  for  ar- 
gument. 

It  seems  of  outstanding  importance  and  significance  that 
appellant's  counsel  represented  the  Occidental  Indemnity 
in  the  matter  of  Occidental  Indemnity  Co.  v.  Industrial 
Accident  Commission,  24  Advance  California  Decisions 
305,  1944  A.  M.  C.  102  (affirming  61  A.  C.  A.  503), 
143  Pac.  (2d)  58  in  the  matter  in  which  the  Supreme 
Court  of  the  State  of  California  determined  that  the  rights 
of  appellee  were  confined  to  maritime  jurisdiction,  and 
that  this  case  "falls  clearly  within  the  reasoning  in  the 
O'Donnell  and  Aguilar  cases  *  *  *.",  and  that  the  In- 
dustrial Accident  Commission  of  the  State  of  California 
had  no  jurisdiction  in  the  matter. 

The  cases  cited  by  appellants  on  page  11  of  their  open- 
ing brief  have  been  adequately  disposed  of  and  explained 
in  the  case  of  Occidental  Indemnity  Co.  v.  Industrial  Ac- 
cident Commission,  supra,  excepting  Smith  &  Son  v. 
Taylor,  276  U.  S.  179,  72  L.  Ed.  520,  48  S.  Ct.  228,  and 
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Sultan  Railway  Co.  v.  Dcpt.  of  Labor  and  Industries  of 
the  State  of  Washington,  277  U.  S.  135,  72  L.  Ed.  820, 
48  S.  Ct.  505.  The  first  of  these  cases  involved  the  claim 
of  a  longshoreman  who  fell  from  a  staging,  extending 
from  the  dock,  while  engaged  in  unloading  a  boat.  The 
second  involved  a  log  handler  injured  while  engaged  in 
placing  logs  in  booms  on  navigable  waters  of  the  United 
States.  Neither  case  supports  the  contention  of  appel- 
lant that  the  State  of  California  can  deprive  a  seaman, 
injured  in  the  sermce  of  his  ship,  of  his  right  to  main- 
tenance, cure  and  wages. 

A  seaman's  right  to  maintenance  and  cure  is  implied  in 
his  contract  of  employment. 

The  Osceola,  189  U.  S.  158  (at  172),  47  L.  Ed. 
760  (at  763); 

Harden  v.  Gordon,  2  Mason  541 — Fed  Case  No. 
6,047; 

Cortes  V.  Baltimore  Insidar  Lines,  287  U.  S.  367, 
53  S.  Ct.  173,  77  L.  Ed.  368. 

"A  seaman's  contract  contemplates  the  application 
of  the  general  maritime  law  and  that  law  confers  the 
right  to  maintenance  and  cure  in  case  of  illness  or 
injury  incurred,  irrespective  of  negligence,  while  he 
is  in  the  ship's  service  whether  such  illness  originates 
on  land  or  upon  navigable  waters  the  seaman's  ad- 
miralty rights  to  maintenance  and  cure  have  a  scope 
as  broad  as  his  employment." 

1  Benedict,  6th  Ed.  61. 
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2  Harry  Ashton,  as  Trustee  etc.,  vs. 

DEBTOR'S  PETITION 

Form  No.  1 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 

In  Bankruptcy 
No.  41495-H 

In  the  Matter  of 

CHARLES  RALPH  SENTNEY, 

Bankrupt. 

To   the  Honorable Judge   of  the 

District  Court  of  the  United  States  for  the  Southern 
District  of  California: 

The  petition  of  Charles  Ralph  Sentney,  residing  at  No. 
8861  St.  Ives  Drive  Street,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California,  by  occupa- 
tion a  Realtor,  and  employed  by  C.  Ralph  Sentney,  Inc. 

(or  engaged  in  the  business  of ), 

respectfully  represents : 

1.  Your  petitioner  has  had  his  principal  place  of  busi- 
ness (or  has  resided,  or  has  had  his  domicile)  at  9119  Sun- 
set Boulevard,  Los  Angeles,  California,  within  the  above 
judicial  district,  for  a  longer  portion  of  the  six  months 
immediately  prececding  the  filing  of  this  petition  than  in 
any  other  judicial  district. 

2.  Your  petitioner  owes  debts  and  is  willing  to  sur- 
render all  his  property  for  the  benefit  of  his  creditors,  ex- 
cept such  as  is  exempt  by  law,  and  desires  to  obtain  the 
benefit  of  the  Act  of  Congress  relating  to  bankruptcy. 


Charles  Ralph  Scntncy  3 

3.  The  schedule  hereto  annexed,  marked  Schedule  A, 
and  verified  by  your  petitioner's  oath,  contains  a  full  and 
true  statement  of  all  his  debts,  and,  so  far  as  it  is  possible 
to  ascertain,  the  names  and  places  of  residence  of  his 
creditors,  and  such  further  statements  concerning  said 
debts  as  arc  required  by  the  provisions  of  said  Act. 

4.  The  schedule  hereto  annexed,  marked  Schedule  B, 
and  verified  by  your  petitioner's  oath,  contains  an  accurate 
inventory  of  all  his  property,  real  and  personal,  and  such 
further  statements  concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  Act. 

Wherefore  your  petitioner  prays  that  he  may  be  ad- 
judged by  the  court  to  be  a  bankrupt  within  the  purview 
of  said  Act. 

Martin  Goldman  Charles  Ralph  Sentney 

Attorney  for  Petitioner  Petitioner 

State  of  California,  County  of  Los  Angeles — ss. 

I,  Charles  Ralph  Sentney,  the  petitioner  named  in  the 
foregoing  petition,  do  hereby  make  solemn  oath  that  the 
statements  contained  therein  are  true  according  to  the  best 
of  my  knowledge,  information,  and  belief. 

Charles  Ralph  Sentney  Petitioner 

Subscribed  and  sworn  to  before  me  this  15  day  of 
October,  1942. 

Martin  Goldman     (Seal) 
Notary  Public 
(Official  character.) 
My  commission  expires  Sept.  25,  1945. 

[Endorsed]  :    Filed  Oct.  16,  1942.  [2] 


4  Harry  Ashtoti,  as  Trustee  etc.,  z's. 

United  States  District  Court 
Southern  District  of  California 

ORDERS  OF  ADJUDICATION  AND  OF  GENERAL 
REFERENCE 

At  Los  Angeles,  in  said  District,  on  October  16,  1942. 

The  respective  petitions  of  each  of  the  petitioners  in 
the  proceedings  hereinafter  mentioned,  filed  on  the  respec- 
tive dates  hereinafter  indicated,  that  he  be  adjudged  a 
bankrupt  under  the  Act  of  Congress  relating  to  bank- 
ruptcy, having  been  heard  and  duly  considered;  and  there 
being  no  opposition  thereto; 

It  is  adjudged  that  each  of  said  petitioners  is  a  bank- 
rupt under  the  Act  of  Congress  relating  to  bankruptcy; 
and 

It  is  thereupon  ordered  that  the  said  proceedings  be, 
and  they  hereby  are,  referred  to  the  referees  in  bank- 
ruptcy of  this  Court,  whose  names  appear  opposite  the 
respective  proceedings  hereinafter  mentioned,  to  take  such 
further  proceedings  therein  as  are  required  and  permitted 
by  said  Act.  and  that  each  of  the  said  bankrupts  shall 
henceforth  attend  before  said  referee  and  submit  to  such 
orders  as  may  be  made  by  him  or  by  a  Judge  of  this 
Court  relating  to  said  bankruptcy. 

Number     41,495-H 

Title  of  Proceedings     Charles  Ralph  Scntney 
Filed  10-16-42 

Referee  Hubert  F.  Laugharn,  Esq.,  Los  Angeles,  Calif. 

C.  E.  BEAUMONT 
United  States  District  Judge 

[Endorsed]:     Filed  Oct.  16,  1942.  [3] 
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In    the    District    Guirt    of    the    United    States 

Scuthern    District   of    Cah"fornia 

Central  Division 

In  Bankruptcy  No.  41,495-H 

In  the  Matter  of 

CHARLES   RALPH    SENTNEY. 

Bankrupt. 

PETITION  FOR  ORDER  REVOKING  DISCHARGE. 

The  petition  of  Harry  Ashton  respectfully  shows: 

L  That  he  is  the  duly  appointed,  qualified  and  acting 
Trustee  of  the  estate  of  the  above  named  bankrupt. 

2.  That  an  order  of  discharge  in  this  matter  was  made 
on  the  9th  day  of  December,   1942. 

3.  That  petitioner  is  informed  and  believes  and  there- 
fore alleges  that  said  discharge  was  obtained  by  said 
bankrupt  by  his  fraud,  in  that  the  bankrupt  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy  in  this  matter 
was  the  beneficiary  under  a  certain  trust  with  the  First 
National  Bank  of  Santa  Ana,  California,  created  by  W. 
A.  Huft'  and  Edith  Huff,  known  as  Trust  No.  245,  of 
which  the  bankrupt  had  knowledge  and  which  was  prop- 
erty of  value,  the  title  to  which  passed  by  operation  of 
law  to  petitioner ;  that  said  bankrupt  concealed  the  ex- 
istence of  said  trust  from  the  Trustee  and  the  creditors 
herein;  that  petitioner  first  learned  of  the  existence  of 
said  trust  on  or  about  the  first  day  of  Sepember,  1943, 
and  petitioner  has  not  been  guilty  of  undue  laches. 
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4.  That  the  actual  facts  in  this  matter  did  not  warrant 
the  granting  of  a  discharge  to  the  bankrupt,  for  the 
reason  that  as  petitioner  [4]  is  informed  and  beheves  and 
therefore  alleges,  the  bankrupt  concealed  his  interest  in 
said  trust  as  above  set  forth  and  committed  offenses  pun- 
ishable by  imprisonment,  in  that  he  was  guilty  of  con- 
cealment of  assets  and  the  making  of  a  false  oath  by 
stating  in  Schedule  B-4  filed  herein  that  he  had  no  prop- 
erty in  reversion,  remainder  or  expectancy,  including 
property  held  in  trust  for  him  or  subject  to  any  power 
or  right  to  dispose  of  or  to  charge. 

Wherefore,  petitioner  prays  that  the  bankrupt  be  or- 
dered to  show  cause  why  an  order  should  not  be  made 
revoking  his  discharge,  and  upon  the  hearing  of  the  said 
order  that  said  discharge  be  revoked. 

Harry  Ashton, 

Petitioner 

EARL  E.  MOSS  AND  LOUIS  LOMBARD! 
Attorneys  for  Trustee, 
By  Earl  E.  Moss 

[Verified.] 

[Endorsed]  :     Filed  Oct.  7-1943  at  Min.  past  4 

o'clock  PM.  Hubert  F.  Laugharn,  Referee,  M.  E.  Marsh, 
Clerk.     W. 

[Endorsed]  :     Filed  Feb.  4,  1944.  [5 J 
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[Title  of  District  Court  and  Cause.] 
PETITION  FOR  ORDER  TO  SHOW  CAUSE. 
The  petition  of  Harry  Ashton  respectfully  shows: 

1.  That  he  is  the  duly  ap])ointed,  ([ualified  and  acting 
Trustee  of  the  estate  of  the  above  named  bankrupt. 

2.  That  petitioner  is  informed  and  believes  that  at  the 
time  of  the  filing  of  the  petition  herein,  to  wit,  on  the 
16th  day  of  October,  1942,  the  bankrupt  was  the  bene- 
ficiary under  a  certain  Declaration  of  Trust  made  by 
W.  A.  Huff  and  Edith  Huff  with  the  First  National  Bank 
of  Santa  Ana,  California,  known  as  Trust  No.  245,  the 
title  to  the  bankrupt's  interest  in  which,  the  bankrupt  could 
have  conveyed  for  delivery  upon  termination  of  the  trust. 
and  which  title  passed  by  operation  of  law  to  your  peti- 
tioner. 

Wherefore,  petitioner  prays  that  the  said  bankrupt  and 
the  said  First  National  Bank  of  Santa  Ana,  California  be 
required  to  show  cause  why  the  petitioner  is  not  the  owner 
of  the  bankrupt's  beneficial  interest  in  said  trust;  and  that 
upon  the  hearing  of  said  order  it  be  adjudged  that  peti- 
tioner is  the  owner  of  said  interest. 

Harry  Ashton 

Petitioner 

EARL  E.  MOSS  AND  LOUIS  LOMBARDI 
Attorneys  for  Trustee, 
By  Earl  E.  Moss   [6] 

[Verified.] 

[Endorsed]:     Filed  Oct.  7-1943  at  Min.  past  4 

o'clock  PM.  Hubert  F.  Laugharn,  Referee,  M.  E.  A-Iarsh, 
Clerk.    W. 

[Endorsed]:  Filed  Feb.  4-1944.    [7] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  OF  BANKRUPT,  CHARLES  RALPH 
SENTNEY,  TO  TRUSTEE'S  PETITION  FOR 
AN  ORDER  REVOKING  THE  DISCHARGE 
AND  BANKRUPT'S  RETURN  TO  THE  OR- 
DER TO  SHOW  CAUSE  ISSUED  OCTOBER  7, 
1943,  THEREON. 

Comes  now  Charles  Ralph  Sentney,  Bankrupt,  and  for 
an  answer  to  the  Petition  of  Harry  Ashton,  Trustee,  seek- 
ing an  order  revoking  bankrupt's  discharge,  and  as  his 
return  to  the  order  to  show  cause  of  October  7,  1943, 
issued  by  the  court  on  said  petition.  Bankrupt  denies  and 
alleges  as  follows: 

I. 

That  if  it  is  true  that  the  Trustee  is  informed  that 
the  Bankrupt  committed  the  fraud  alleged  in  Trustee's 
petition,  that  the  Trustee  is  misinformed,  and  Bankrupt 
denies  that  at  the  time  of  filing  his  petition  of  bankruptcy 
herein  and/or  during  all  of  the  six  (6)  months  imme- 
diately thereafter  bankrupt  was  entitled  or  had  an  inter- 
est in  or  had  any  right  in  any  property,  thing  or  chose  in 
action  which  he  could  or  might  have  passed  title  to  to  the 
Trustee  in  Bankruptcy  herein,  or  to  which  title  passed 
by  operation  of  law  to  the  Trustee  in  Bankruptcy:  this 
Bankrupt  denies  that  he  concealed  the  existence  of  any 
property  or  the  existence  of  any  property  under  any  Trust 
from  the  Trustee  in  Bankruptcy,  from  the  court  or  from 
the  creditors  of  his  Estate. 
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II. 

That  on  or  about  the  10th  day  of  May,  1927,  at  Santa 
Ana,  Calif-  [8]ornia,  W.  A.  Huff  and  Edith  Huff  made 
and  entered  into  a  certain  Sj^endthrift  Trust  wherein  the 
First  National  Bank  of  Santa  Ana  was  Trustee,  and  in 
which  certain  other  persons  were  beneficiaries  under  cer- 
tain conditions  and  restrictions  set  forth  in  said  Trust. 

III. 

That  under  the  terms  of  said  Trust  as  it  existed  at 
the  time  of  bankruptcy  herein,  and  during-  all  of  six  (6) 
months  and  one  ( 1 )  day  thereafter.  Bankrupt  had  no 
right,  title  or  interest  in  or  to  any  proi)erty  of  any  kind 
or  character,  and  under  the  express  terms  of  said  Trust 
could  not  make,  transfer,  sell,  pledge,  mortgage,  alienate, 
anticipate,  or  in  any  other  manner  convey  any  interest  in 
the  subject  matter  of  said  Trust  or  any  rights  therein  or 
thereto. 

IV. 

That  at  the  date  of  bankruptcy  herein,  and  for  six  (6) 
months  and  one  (1)  day  thereafter,  the  property  of  said 
Trust  was  vested  in  the  Trustee,  the  First  National  Bank 
of  Santa  Ana,  for  Edith  Huff  and  other  persons,  not  in- 
cluding the  Bankrupt,  and  that  said  Edith  Huff  and  said 
other  persons,  at  the  date  of  bankruptcy  herein  and  for  a 
period  of  more  than  six  (6)  months  and  one  (1)  day 
after  the  date  of  bankruptcy,  were  living.  That  no  rights 
of  any  kind  had  or  could  mature  in  the  l>ankrupt  until 
after  the  death  of  Edith  Huff. 
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V. 

Bankrupt  admits  that  he  had  knowledge  uf  the  exist- 
ence of  said  Trust  No.  245,  and  alleges  that  he  also  had 
knowledge  that  he  was  not  entitled  to  any  property  under 
said  Trust  or  any  interest  in  any  property  therein  at  the 
time  of  bankruptcy,  but  that  he  had  a  mere  possibility 
that  he  would  be  a  beneficiary  under  said  Trust,  deter- 
minable only  following"  the  death  of  Edith  Huff,  who  at 
the  date  of  bankruptcy  and  all  of  the  six  (6)  months 
thereafter  was  a  living  person. 

VI. 

Bankrupt  denies  each,  all  and  every  fact  stated  in  Para- 
graph IV  of  Trustee's  Petition,  denying  the  same  both 
generally  and  specifically;  denies  that  the  facts  did  not 
warrant  the  granting  of  a  discharge  to  [9]  bankrupt; 
denies  that  bankrupt  concealed  any  property ;  denies  that 
bankrupt  committed  any  ofi'ense,  either  punishable  by  im- 
prisonment or  otherwise;  denies  that  he  concealed  any 
assets;  denies  that  he  made  a  false  oath. 

Alleges  that  his  statement  in  Schedule  B-4,  that  he  had 
no  property  subject  to  any  right  or  power  in  him  to  dis- 
pose of  or  to  change,  was  true ;  denies  that  he  falsely 
stated  anything  in  Schedule  B-4  or  in  any  other  section 
or  portion  of  his  schedules  in  bankruptcy  or  in  his  peti- 
tion for  bankruptcy. 

As  a  separate  defense,  bankrupt  alleges: 

I. 

That  immediately  prior  to  the  hling  of  his  petition  in 
bankruptcy   and   the   making   and    hling   of   his   bankrupt 
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schedule  herein,  he  fully  and  fairly  stated  to  his  attorney, 
Martin  Goldman,  a  member  of  the  Bar  of  this  court,  all 
of  the  facts  known  by  him  concernin;^-  the  existence  of 
and  the  substance  of  said  Trust  No.  245 ;  that  said  Mar- 
tin Goldman  examined  a  copy  of  the  original  Trust  and 
amendments  thereto  and  then  and  there  gave  to  bankrupt 
a  legal  opinion  wherein  Martin  Goldman  stated  tt)  bank- 
rupt that  there  was  no  vested  right  in  the  bankrupt  and 
could  be  no  vested  right  in  the  bankrupt  to  any  property 
or  any  rights  under  said  Trust  which  bankrujjt  could, 
by  any  means,  have  transferred  or  which  by  any  means 
any  creditor  of  the  bankrupt  could  charge;  that  said 
Trust  by  its  expressed  terms  prohibited  any  alienation 
by  bankrupt  of  any  interest  which  he  might  at  any  time 
acquire  thereafter,  and  that  there  was  no  property  or  any 
property  rights  existent  in  the  bankrupt  which  by  any 
means  could  have  passed  to  the  Trustee  in  Bankruptcy 
or  be  conveyed  to  him.  That  bankrupt  relied  upon  said 
legal  opinion,  then  believed  and  has  since  continued  to 
believe  and  now  believes  that  said  opinion  was  and  is 
correct.  That  bankrupt  had  no  then,  or  thereafter  or 
present  intention  to  defraud,  conceal  property  or  make  a 
false  oath. 

Wherefore,  Bankrupt  prays  that  the  Order  to  Show 
Cause  be  dismissed.   [10] 

RUPERT  B.  TURNBULL  &  MARTIN  GOLDMAN 

By:  Martin  Goldman 
Attorneys  for  Bankrupt 

[Verified.] 

[Endorsed]  :  Filed  Oct.  13,  1943,  at  40  Min.  past  9 
o'clock  A.  M.  Hubert  F.  Laugharn,  Referee.  M.  E. 
Marsh,  Clerk.    W. 

[Endorsed]  :    Filed  Feb.  4,  1944.  [11] 
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[Title  of  District  Court  and  Cause.] 
ANSWER    OF    BANKRUPT,    CHARLES    RALPH 
SENTNEY,   TO    PETITION   FOR   ORDER   TO 
SHOW  CAUSE  FOR  TURN  OVER  PROCEED- 
INGS  AND   BANKRUPT'S   RETURN   TO   OR- 
DER TO  SHOW  CAUSE  GRANTED   THERE- 
ON ON  OCTOBER  7,  1943. 
Comes  now  the  Bankrupt,  Charles  Ralph  Sentney,  and 
answering-  the  petition  of  Harry  Ashton,  Trustee,  for  an 
order  to  show  cause  to  require  the  Bankrupt  to  convey  an 
interest  in  Trust  No.  245,  l^^irst  National  Bank  of  Santa 
Ana,   California,  Trustee,  as  made  by  W.   A.   Huff  and 
Edith  Huff,  and  makes  and  tiles  this,  his  answer  to  said 
petition  and  his  return  to  the  order  to  show  cause  issued 
thereon  on  October  7,   1943,  by  the  Referee  herein. 
Bankrupt  denies  and  alleges  as  follows: 

I. 
This  Bankrupt  denies  that  on  the  16th  day  of  October, 
1943,  he  had  any  interest  or  any  title  to  any  property, 
real,  personal,  or  mixed,  or  any  chose  in  action  in  and  to 
Trust  No.  245,  First  National  Bank  of  Santa  Ana,  Cali- 
fornia, Trustee,  to-wit,  the  Trust  referred  to  in  Trus- 
tee's said  petition. 

XL 
Bankrupt  denies  that  there  was  any  title,  right  or  in- 
terest which  the  Bankrupt  had  or  which  was  conveyed  by 
operation  of  law  at  the  date  of  bankruptcy  herein,  or  any 
time  within  six  (6)  months  succeeding  the  [12]  date  of 
bankruptcy. 

As  a  Separate  Defense  to  Said  Petition,  and  as  a  Sep- 
arate Return  to  the  Order  to  Show  Cause  of  October  7, 
1943,  Herein,  Bankrupt  Alleges: 

I. 
That  on  or  about  the  10th  day  of  May,  1927,  at  Santa 
Ana,  California,  W.  A.  Huff'  and  Edith  Huff  made  and 
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entered  into  a  certain  Spendtlirift  Trust  wherein  the  First 
National  Bank  of  Santa  Ana  was  Trustee,  and  in  which 
certain  other  persons  were  beneficiaries  under  certain 
conditions  and  restrictions  set  forth  in  said  Trust. 

II. 

That  under  the  terms  of  said  Trust  as  it  existed  at  the 
time  of  bankruptcy  herein,  and  during  all  of  six  (6) 
months  and  one  ( 1 )  day  thereafter,  Bankrupt  had  no 
right,  title  or  interest  in  or  to  any  property  of  any  kind 
or  character,  and  under  the  express  terms  of  said  Trust 
could  not  make,  transfer,  sell,  pledge,  mortgage,  alienate, 
anticipate,  or  in  any  other  manner  convey  any  interest  in 
the  subject  matter  of  said  Trust  or  any  rights  therein 
or  thereto. 

III. 

That  at  the  date  of  bankruptcy  herein,  and  for  six  (6) 
months  and  one  ( 1 )  day  thereafter,  the  property  of  said 
Trust  was  vested  in  the  Trustee,  the  First  National  Bank 
of  Santa  Ana,  for  Edith  Huff  and  other  persons,  not 
including  the  Bankrupt,  and  that  said  Edith  HufT  and 
said  other  persons  at  the  date  of  bankruptcy  herein,  and 
for  the  period  of  more  than  six  (6)  months  and  one  (  1) 
day  after  the  date  of  bankruptcy,  were  living.  That  no 
rights  of  any  kind  had  or  could  mature  in  the  Bankrupt 
until  after  the  death  of  Edith  Huff. 

Wherefore,  Bankrupt  prays  that  the  Order  to  Show 
Cause  be  dismissed. 

RUPERT  B.  TURNBULL  &  MARTIN  GOLDMAN 

By  Martin  Goldman 
Attorneys  for  Bankrupt 

[Endorsed]  :  Filed  Oct.  13,  1943,  at  40  Min.  past  9 
o'clock  A.  M.  Hubert  F.  Laugharn,  Referee.  M.  E. 
Marsh,  Clerk.  W. 

[Endorsed]  :  Filed  Feb.  4-1944. 

[Verified]    [13] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  debtor's  voluntary  Petition  in  Bankruptcy,  Sched- 
ules and  Statement  of  Affairs  were  filed  herein  on  Octo- 
ber 16,  1942,  on  which  date  he  was  adjudicated  a  volun- 
tary bankrupt. 

On  the  date  of  his  adjudication  there  was  in  existence 
a  certain  Trust  No.  245  created  by  W.  A.  Huff  and  Edith 
Huff  as  Trustors  and  The  First  National  Bank  of  Santa 
Ana,  CaHfornia,  as  Trustee.  The  Declaration  of  Trust 
set  forth  the  within  bankrupt  as  one  of  the  beneficiaries. 
The  pertinent  provisions  of  the  trust  which  have  a 
bearing-  upon  the  determination  of  the  within  problem 
are  the  following : 

"11. 
"Each  and  every  beneficiary  under  this  trust  is 
hereby  restrained  from,  and  shall  be  without  right, 
power  and/or  authority  to  sell,  transfer,  pledge, 
mortgage,  hypothecate,  alienate,  anticipate,  or  in  any 
other  manner  aft'ect  or  impair  his  or  her  beneficial 
and/or  legal  rights,  titles,  interests,  claims  and/or 
estates  in  and/or  to  the  income  and/ or  principal  of 
this  trust  during  the  entire  term  thereof,  nor  shall 
the  rights,  titles,  interests,  and/or  estates  of  any 
beneficiary  hereunder  be  subject  to  the  rights  or 
claims  of  the  creditors  of  any  beneficiary  nor  sub- 
ject nor  liable  to  any  process  of  law  or  Court  upon 
the  claim  of  any  such  creditor,  and  all  the  income 
and/or  principal  under  this  trust  shall  be  transfer- 
able, payable  and/or  deliverable,  only,  solely,  exclu- 
sively, and  personally  to  the  herein  designated  bene- 
ficiaries, or  their  lawful  guardian  or  guardians  here- 
under at  the  time  they  are  entitled  to  take  the  same 
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[121]  under  the  terms  of  this  trust,  and  the  per- 
sonal receipt  of  the  designated  beneficiary  hereunder, 
or  their  lawful  guardian,  shall  be  a  condition  prece- 
dent to  the  payment  or  delivery  of  the  same  by  said 
Trustee. 

"12. 

"The  said  Trustors  herein  named  reserve  to  them- 
selves the  exclusive  i)ossession  and  use  and  enjoy- 
ment in,  and  all  rights  to,  the  rents,  issues  and  profits 
of  all  the  i)roperty  herein  set  forth  in  Exhibit  'A', 
and  all  other  properties  that  may  be  hereafter  trans- 
ferred, assigned,  set  over  or  conveyed  to  the  Trustee, 
and  each  of  said  i^roperties,  for  and  during  the  term 
of  the  natural  lives  of  both  of  said  Trustors  herein 
named;  and  it  is  further  understood  that  this  trust, 
being  gratuitously  created  by  said  Trustors  herein- 
before named,  the  right  and  power  is  hereby  re- 
served unto  said  Trustors  to  revoke  or  amend  this 
trust,  in  whole  or  in  part,  at  any  time,  at  their  pleas- 
ure, during  the  lives  of  both  of  said  Trustors,  by  re- 
quest in  writing  addressed  and  delivered  to  said 
Trustee;  and  the  Trustors  further  reserve  the  right 
to  revoke  any  or  all  of  said  transfers,  assignments  or 
conveyances  as  to  any  of  the  property  in  Exhibit  'A', 
described,  or  any  other  property  w^hich  may  be  trans- 
ferred, assigned  or  conveyed  to  said  Trustee  under 
this  trust,     .     .     ." 

and  an  amendment  to  the  Declaration  of  Trust  executed 
on  August  3,  1935,  after  mentioning  a  number  of  bene- 
ficiaries, contains  the  following': 

"  'After  payment  of  the  funeral  expenses,  expenses 
of  last  illness  and  legal  debts  of  the  trustor,  Edith 
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Huff,  together  with  the  payments  of  the  sums  pro- 
vided in  subdivisions  'First'  to  'Seventh',  both  inclu- 
sive, the  balance  of  said  one-half  of  the  entire  trust 
estate  then  remaining-  in  the  hands  of  the  trustee 
shall  be  distributed,  disposed  of  and  handled  in  the 
following  manner : , 

"  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Bernice  Lutz,  niece  of  said  trustor,  Edith  Huff. 
Should  said  Bernice  Lutz  be  not  surviving  at  the 
death  of  said  Edith  Hulf,  but  be  survived  by  bodily 
issue,  then  [122]  said  portion  of  said  estate  so  to  be 
distributed  to  said  Bernice  Lutz  shall  be  distributed 
to  said  bodily  issue  per  stirpes.  Should  said  Ber- 
nice Lutz  not  be  surviving  and  not  be  survived  by 
bodily  issue,  then  said  portion  of  said  estate  so  to  be 
distributed  to  said  Bernice  Lutz  shall  be  distributed 
to  Ralph  Sentney,  brother  of  said  Bernice  Lutz,  and 
should  said  Ralph  Sentney  be  not  surviving  at  said 
time,  then  one-fourth  of  said  portion  of  said  estate 
so  to  be  distributed  to  IJernice  Lutz  shall  be  distrib- 
uted to  William  Arthur  Lutz,  the  husband  of  said 
Bernice  Lutz,  and  the  balance  of  said  portion  of  said 
estate  shall  become  a  part  of  the  trust  estate'  ",  etc. 

"  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Ralph  Sentney,  nephew  of  said  Edith  Huff".  Should 
Ralph  Sentney  be  not  surviving  at  the  date  of  death 
of  said  Edith  Huff"  but  be  survived  by  bodily  issue, 
then  that  portion  of  said  estate  so  to  be  distributed 
to  said  R,ylph  Sentney  per  stirpes.  If,  however,  said 
Ralph  Sentney  be  not  surviving  and  not  be  survived 
by  bodily  issue,  then  said  portion  of  of  said  estate 
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shall  be  distributed  to  IJernice  Liitz,  the  sister  of  said 
Ralph  Sentney,  and  should  said  Ijernice  Lutz  be  not 
siu-vi\ing-  at  said  time,  and  should  said  Ralph  Sent- 
ney be  not  survived  by  bodily  issue,  then  one-half  of 
said  i)ortion  of  said  estate  so  to  be  distributed  to 
said  R^ylph  Sentney  shall  be  distributed  to  the  wife 
of  said  Ralph  Sentney,  if  he  is  married,  and  said 
wife  is  living  with  him  and  no  proceedings  for  di- 
vorce or  separate  maintenance  be  pending  between 
them  at  the  time  of  the  death  of  said  R.dph  Sent- 
ney,' "  etc. 

Charles  Ralph  Seritney,  the  within  bankrupt,  and  the 
"Ralph  Sentney"  referred  to  hereinabove  are  one  and  the 
same. 

The  said  trustor,  Edith  Huff,  the  aunt  of  the  bank- 
rupt, died  on  April  20,  1943,  which  date  was  more  than 
six  months  after  the  date  of  adjudication  herein. 

The  schedules  of  the  bankrupt  contain  no  reference  to 
the  interest  of  the  bankrupt  in  the  said  trust,  although  it 
appears  that  [123J  at  the  time  of  the  preparation  and  fil- 
ing of  his  schedules  he  had  full  knowledge  of  the  said 
interest. 

The  Order  of  Discharge  vvas  made  herein  on  Decem- 
ber 9,  1942. 

On  October  7,  1943  the  trustee  filed  herein  a  petition 
for  an  order  revoking  the  discharge  and  a  petition  for  an 
order  requiring  the  bankrupt  to  show  cause  why  the 
trustee  should  not  be  determined  to  be  the  owner  of  the 
bankrupt's  beneficial  interest  in  the  said  trust.  Orders  to 
Show  Cause  were  issued  upon  the  filing  of  the  said  pe- 
titions and  upon  the  hearing  thereon  evidence  both  oral 
and  documentary  was  introduced  by  the  respective  parties. 
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Passing  for  later  consideration  the  effect  of  the  "spend- 
thrift" and  non-assignability  provisions  of  the  said  Dec- 
laration of  Trust,  we  shall  consider  the  nature  of  the  in- 
terest and  estate  of  the  bankrupt  as  of  the  date  of  his  ad- 
judication in  bankruptcy. 

The  bankrupt  was  nained  to  receive  distribution  of  two 
separate  interests : 

( 1 )  One-third  share  of  the  remaining-  portion  of  the 
trust  which  was  to  go  to  Bernice  Lutz,  the  bankrupt's 
sister  and  the  niece  of  the  trustor,  and  should  the  said 
niece  not  be  surviving  at  the  death  of  the  said  Edith  Huff' 
and  not  be  survived  by  bodily  issue,  then  the  said  portion 
was  to  be  distributed  to  the  bankrupt  should  he  be  sur- 
viving at  the  time. 

(2)  An  equal  one-third  portion  of  the  remaining  trust 
estate  to  the  bankrupt  should  he  be  surviving  at  the  date 
of  death  of  said  Edith  Huff. 

Bernice  Lutz,  the  bankrupt's  sister,  was  surviving  at 
the  date  of  death  of  the  said  Edith  Huff'  and  therefore 
we  need  give  no  further  concern  to  the  said  first  interest. 

The  bankrupt  was  surviving  at  the  date  of  death  of 
the  said  Edith  Huff.  His  said  interest  which  we  are  now 
considering  was  subject  to 

( 1 )  The  right  of  the  trustor  to  revoke,  change  or 
eliminate  altogether  the  beneficial  interest  of  the  bank- 
rupt. [124]  This  she  did  not  do.  While  the  exercise  of 
this  right  could  well  have  reduced,  enlarged  or  entirely 
eliminated  the  interest  of  the  bankrupt,  the  trust  was  not 
destroyed  by  the  said  reservation. 

California  Jurisprudence  "Trustee",  Wiume  25,  at  Sec- 
tions 149; 
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"The  iiulixidual,  in  cunvcyinj;  or  transferring  prop- 
erty in  trust,  may  properly  reserve  a  i)o\ver  of  revo- 
cation; nor  is  the  trust  destroyed  by  such  a  reserva- 
tion    .     .     . 

The  provisions  of  the  trust  instrument  remain  opera- 
tive until  the  power  is  exercised." 

In  fact,  unless  the  trust  is  expressly  made  irrevocable  by 
appropriate  terms  in  the  dclcaration,  the  same  is  now  by 
statute  revocable  by  the  trustor.  ( Civil  Code,  Section 
2280.) 

A  grantor  may  reserve  in  a  deed  a  right  to  revoke.  Such 
reservation  is  not  prohibited  by  law.  Tennant  v.  John 
Tennant  Memorial  Home,   167  Cal.  570. 

A  trust  containing  power  of  revocation  is  good  until 
acted  upon.     Nichols  v.  Emery,  109  Cal.  323. 

Likewise,  if  a  trust  contains  the  power  of  appointment, 
the  particular  interests  created  stand  unless  the  power  is 
used.  In  re  Wetmore,  108  F.  520,  Third  Circuit  ( Penn. ) ; 
Crockanthorp  v.  Sickles,  156  App.  Div.  75i,  141  N.  Y. 
Supp.   370. 

Therefore,  we  may  disregard  the  point  (1)  above, 
raised  by  the  bankrupt,  that  he  had  no  interest  for  the 
reason  that  the  same  might  be  changed  or  eliminated  al- 
together by  the  act  of  the  trustor. 

(2)  The  interest  of  the  bankrupt  would  be  defeated 
should  he  predecease  his  aunt. 

A   perplexing  problem   is   presented   when   we   seek   to 

name  and  define  the  interest  and  estate  of  the  bankrupt. 

22   Cal.  Jur.,   "Remainders   and   Reversions": 

"Sec.      1.     'Remainder'  —  'Executory     Interest'  — 

'Conditional  Limitation.' — In  respect  of  the  time  of 

their  enjoyment,  estates  or  interests  in  property  are 
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either  present  or  future.  A  future  estate  which  is 
limited  to  commence  upon  the  ex-  [125]  piration  of 
a  preceding  or  primary  estate  is  designated  as  an 
estate  or  interest  in  remainder;     .     .     ." 

"Sec.  3.  'V^ested"  and  'Contingent'  Estates  and 
interests. — Referring  to  the  nature  of  future  estates, 
it  has  been  said  with  much  truth  that  'there  is  no 
subject  of  the  law  more  abstruse  or  in  which  greater 
rehnement  of  learning  has  been  displayed.'  The 
Civil  Code  classifies  such  estates  and  interests  as  be- 
ing either  'vested'  or  'contingent*,  and  suppHes  gen- 
eral definitions  as  to  the  meaning  of  these  terms ;  but 
it  is  to  be  noted  that  the  words  in  question  are  in 
common  use  in  several  branches  of  the  law,  and  that 
their  meaning  is  varied  by  the  particular  legal  right 
or  situation  to  which  they  are  applied.  The  words 
have  no  meaning  which  is  common  to  all  situations; 
and  much  confusion  of  thought  and  misunderstand- 
ing has  resulted  from  an  assumption  that  they  have 
a  definition  which  is  of  universal  application.  In  re- 
spect of  the  creation  and  attributes  of  future  estates, 
the  terms  'vested'  and  'contingent"  are  employed  in 
the  law  of  perpetuities  to  denote  alienability  and  in- 
alienability, and  in  the  law^  of  deeds  and  wills  to  de- 
scribe interests  which  are  descendible,  devisable  and 
alienable,  and  those  which  have  not  this  quality.  In 
these  connections  the  words  in  question  have  refer- 
ence to  ownership  as  being  dependent  upon  the  sur- 
vival of  the  person  who  is  named  as  the  taker  of  the 
future  estate  or  interest.  If  ownership  is  dependent 
upon  survival,  the  estate  is  contingent;  if  ownership 
is  not  dependent  upon  survival,  the  estate  is  vested." 

'Sec.  10.  Provision  for  Defeasance — Revocation 
by  Grantor.     In  creating  a  future  estate  or  interest 
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the  owner  of  the  property  may  provide  for  its  de- 
feasance; nor  is  the  estate  invalidated  merely  because 
it  is  defeasible.  Accordinj^iy,  it  is  held  that  a  deed 
of  an  estate  in  remainder  is  not  to  be  held  \'alid  by 
reason  of  the  fact  that  it  contains  a  clause  reserv- 
ing" to  the  grantor  a  power  to  revoke  the  grant.  But 
the  indix'idual.  by  the  creation  of  future  estates  which 
are  limited  to  take  effect  at  the  termination  of  a 
[126]  beneficial  life  estate  in  himself,  may  preclude 
himself  to  revoke  the  trust  and  destroy  the  future 
estates.  Nor  is  it  materia!  whether  the  future  es- 
tates are  'vetsed'  or  'contingent"  in  any  of  the  senses 
in  which  these  terms  are  used." 

"vSec.  11.  The  law  recognizes  a  right  in  the  indi- 
vidual to  creat  future  estates  or  interest  which  are 
conditional  or  contingent,     .     .     ." 

"Sec.  13.  .  .  Furthermore  although  the  estate 
is  contingent  upon  the  survival  of  the  person  who  is 
named  as  taker,  it  is  considered  to  be  alienable  and 
subject  to  the  claims  of  creditors.  The  assignee  or 
creditor  becomes  substituted  for  the  designated  per- 
son, and  his  right  to  the  property  is  dependent  upon 
such  person's  survival  at  the  time  when  the  estate 
is  limited  to  take  effect  in  possession  or  enjoyment 

"Sec.  14.  Breach  of  Condition  or  Happening  of 
Contingency.  Being  limited  to  take  effect  upon  the 
happening  of  a  contingent  event,  or  upon  nonper- 
formance of  a  lawful  condition  by  the  taker  of  the 
primary  estate,  the  future  estate  or  interest  becomes 
vested  in  ownership  upon  the  occurrence  of  the 
event    .     .     ." 
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"Sec.  21.  .  .  .  It  has  long  been  settled,  how- 
ever, that  an  estate  is  descendible,  devisable  and  alien- 
able, although  possession  of  the  property  may  be 
l)ostponed  until  a  future  time, — and  although  it  is 
subject  to  being  cut  off  or  defeated  by  the  occurrence 
of  a  contingent  event  or  situation.  The  statute  pro- 
vides that  'future  interests  pass  by  succession,  will 
and  transfer,  in  the  same  manner  as  present  inter- 
est.' .  .  .  But  the  law  does  not  recognize  as  an 
estate  or  interest  'a  mere  possibility'  that  a  person 
may  acquire  ])roperty, — such  as  the  expectancy  of  an 
heir  apparent, — and  the  'possibility'  or  expectation  of 
ownership  is  deemed  not  to  be  a  subject  of  transfer 
or  alienation." 

The  nature  and  extent  of  the  interest  is  to  be  de- 
termined by  California  statutes.  Eaton  v.  Boston 
Safe  Deposit  &  Trust  Company,  240  U.S.  427;  36 
A.  B.  R.  701.     Nichols  v.  Eaton,  91  U.S.  [127]  716. 

The  interest  here  is  obviously  more  than  a  plain  expect- 
ancy or  a  possibility  and  it  cannot  be  considered  in  the 
same  status  as  the  hope  of  an  heir  to  inherit  by  will  or 
succession  w^here  there  has  been  no  death  at  the  time  of 
bankruptcy.  In  the  Matter  of  First  National  Bank  & 
Trust  Company  of  Elmira.  34  A.  B.  R.  (N.S.)  806. 

The  argument  of  counsel  for  the  bankrupt  that  the  in- 
terest is  a  mere  expectancy  such  as  the  right  of  a  bene- 
ficiary under  an  insurance  policy  where  the  insured  is  still 
living,  is  not  applicable  here. 

"...  a  possibility,  a  hope  of  an  heir  of  a  person 
still  living,  or  of  a  beneficiary  under  an  insurance 
])olicy  which  is  subject  to  cliange  of  beneficiary,  does 
not  pass  to  the  trustee  in  bankruptcy.     Such  inter- 
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ests  are  not  property."     Matter  of  First  Nat.   Bank 
&  Trust  Co..  34  A.B.R.   (N.S.)  806,  at  810. 

The  interest,  even  though  eontinj^ent,  and  in  that  sense 
not  "vested",  being-  an  interest  to  be  received  in  posses- 
sion upon  the  death  of  the  testator,  would  pass  to  the  trus- 
tee. Noonan  v.  State  i-]ank  of  Liverniore,  20  A.  B.  R. 
(N.S.)  642. 

The  interest  in  (juestion  is  a  future  estate.  Civil  Code 
Sec.  767: 

"A  future  estate  may  be  limited  by  the  act  of  the 
party  to  commence  in  i)Ossession  at  a  future  day, 
either  without  the  intervention  of  a  precedent  estate, 
or  on  the  termination,  by  lapse  of  time  or  otherwise, 
of  a  precedent  estate  created  at  the  same  time." 

Likewise,  it  is  a  remainder  interest.     Civil  Code  Sec.  769 : 
"When  a  future  estate     ...     is  dependent  on  a 
precedent  estate,  it  may  be  called  a  remainder,  and 
may  be  created  and  transferred  by  that  name." 

and  a  remainder  estate  may  be  limited  upon  the  happen- 
ing- of  an  event  as  here  upon  the  demise  of  the  said  Edith 
Huff  within  the  lifetime  of  the  bankrupt.   [128] 

Assuming  that  the  Declaration  of  Trust  did  not  con- 
tain the  "spendthrift"  and  "nonassignment"  provisions, 
the  trustee  would  then  take  the  said  interest  of  the  bank- 
rupt; and  this  is  so  even  though  the  trustor  might  revoke 
the  interest  or  the  bankrupt  might  predecease  the  trustor. 

In  the  Matter  of  St.  John,  105  F.  234  (  District  Court 
of  New  York),  property  was  given  to  trustees,  the  in- 
come to  the  daughter  for  life,  the  principal  on  her  death 
to  be  divided  between  her  children;  if  none  surviving 
her,  between  testator's  two  sons.  The  daughter  was  still 
ali\e  upon  the  bankruptcy  of  one  of  the  sons.     The  bank- 
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rupt  contended  that  the  interest  was  a  contingent  remain- 
der dependent  upon  two  contingencies  :  ( 1 )  if  the  daughter 
left  survivors,  and  (2)  upon  the  bankrupt's  surviving  the 
sister.  The  court  held  that  the  interest  of  the  bankrupt 
passed  to  his  trustee,  the  case  determining  tliat  the  inter- 
est of  the  bankrupt  is  an  expectant  estate.  The  bankrupt's 
estate  is  a  future  estate  limited  to  commence  in  posses- 
sion at  a  future  time,  on  the  death  of  the  daughter  and 
on  the  contingency  that  she  die  without  child  surviving. 
Section  28  (New  York)  :  "Where  a  future  estate  is  de- 
pendent on  a  precedent  estate,  it  may  be  termed  a  re- 
mainder"; and  Section  30  holds  a  remainder  vested  "where 
there  is  a  person  in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  property  on  the  determina- 
tion of  all  the  intermediate  or  precedent  estates.  It  is  con- 
tingent while  the  person  to  whom  or  the  event  on  which 
it  is  limited  to  take  effect  remains  uncertain."  The  Court 
stated:  "The  fact  that  the  possession  of  the  estate  de- 
pends upon  a  future  contingency  which  may  never  hap- 
pen, although  it  lessens  materially  the  value  of  the  estate, 
does  not  destroy  its  character  as  a  vested  interest  which 
passed  to  the  trustee." 

Likewise,  under  the  Michigan  law  the  expectant  inter- 
est of  the  bankrupt  in  corpus  funds,  although  contingent 
upon  bankrupt's  survival  of  life  beneficiary  vests  in  the 
trustee.     Horton  v.  Moore,  42  A.  B.  R.   (N.S.)  485. 

Such  interest  likewise  passes  in  Maryland.  Matter  of 
[129]  Moore,  10  A.  B.  R.  (N.  S.)  568. 

A  remainder  interest  even  though  the  same  may  be 
lost  passes  to  the  trustee.     Dudley,  Jr.  v.  Tucker,  6  A.  B. 

R.  (N.  S.)  95. 

Even  though  the  possession  or  enjoyment  may  be  con- 
tingent upon  the  survival  of  the  taker,  the  estate  is  never- 
theless vested.     Estate  of  Ritzman,   186  Cal.  567. 


Charles  Ralph  Sciitncy  25 

And  it  is  considered  alienable  and  subject  to  the  claims 
of  creditors.  Newlove  v.  Mercantile  Trust  Co.,  156  Cal. 
657. 

Although  the  person  named  as  the  taker  of  the  future 
estate  does  not  have  the  right  to  claim  the  property  until 
the  contingent  event  or  situation  shall  have  happened  or 
arisen.     Estate  of  Glann,  177  Cal.  347. 

And  unless  by  the  jjrovisions  of  the  trust  instrument 
the  beneticiary  is  restrained,  he  has  a  right  to  assign  his 
interest.     Title  Ins.  &  Trust  Co.  v.  Duflill,  191  Cal.  629. 

Noonan  v.  State  Bank  of  Livermore,  20  A.  B.  R.  (N. 
S.)  642  (State  of  Iowa)  :  "If  it  is  held  that  the  interest 
.  .  .  was  a  contingent  remainder,  then  under  federal 
statute,  the  question  arises :  Could  the  plaintiff  'by  any 
means  have  transferred'  his  interest  in  this  property?  We 
have  settled  this  question  in  the  case  of  McDonald  v. 
Bayard  Savings  J]ank,  123  Iowa  413,  98  N.  W.  1025, 
where  we  held,  in  fact,  that  the  contingent  interest  of  a 
remainderman  is  such  a  present  and  existing  one  as  to  be 
susceptible  of  conveyance  by  deed  .  .  .  This  seems  to 
be  the  general  rule  as  to  rights  under  contingent  re- 
mainders." 

Sinclair  v.  Crabtree,  211  Cal.  524:  Under  693  Civil 
Code,  future  interest  is  property  either  vested  or  contin- 
gent, and  under  699  Civil  Code:  "Future  interests  pass 
by  succession,  will,  and  transfer,  in  the  same  manner  as 
present  interests." 

The  following  are  additional  cases  in  which  the  courts 
have  determined  that  the  interests  passed  to  the  trustee 
in  bankruptcy: 

In  re  Wood,  3  A.  B.  R.  572;  98  F.  972. 
In  re  Peter  J.  Shenberger,  4  A.B.R.  487;  102  F. 
978. 
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In  re  Nelson  A.  St.  John,  5  A.B.R.   190;   105  F. 

234.    [130] 
In  re  Twaddell  6  A.B.R.  539;  110  F.  145. 
In  re  McHarry,  7  A.B.R.  83;  111  F.  498. 
Woods  V.  Little,  13  A.B.R.  742;  134  F.  229. 

Matter  of  First  Nat.  Bank  &  Trust  Co.,  34  A.B.R. 
(N.S.)   806: 

"On  or  about  September  29,  1920,  Ella  M.  Brand 
(hereinafter  called  the  settlor)  executed  a  deed  of 
trust  to  the  Merchants  National  Bank  of  Elmira, 
N.  Y.  It  by  merger  became  the  First  National  Bank 
and  Trust  Company  of  Elmira.  By  the  deed  the 
settlor  transferred  to  the  trustee  certain  personal 
property  and  unimproved  real  property  in  trust  to 
pay  the  income  to  her  for  life  and  upon  her  death,  to 
distribute  the  principal  to  named  beneficiaries,  in- 
cluding her  daughter,  Mrs.  Keeton." 

"About  January  19,  1933,  said  Henrietta  S.  Kee- 
ton was,  on  her  voluntary  petition,  adjudged  a  bank- 
rupt. James  J.  O'Connor  was  duly  appointed  trustee 
in  bankruptcy.  He  demanded  the  share  of  Henri- 
etta S.  Keeton  from  the  trustee  herein.  Both  Mrs. 
Keeton  and  Mr.  O'Connor,  her  trustee  in  bankrupt- 
cy, are  parties  to  this  proceeding.  Her  interest  in 
the  trust  estate  was,  in  good  faith,  omitted  from  the 
schedules  in  bankruptcy.  Upon  her  examination  she 
disclosed  it.  She  has  not  in  any  way  assigned  or 
parted  therewith. 

"The  question  for  determination  is  whether  Mrs. 
Keeton's  distributive  share  in  remainder  passed  to 
her  trustee  in  bankruptcy." 

"When  Mrs.  Keeton  was  adjudicated  bankrupt, 
the  settlor  of  this  trust  was  living  and  the  trust  was 
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in  force.  Was  her  bcneticial  interest  in  remainder 
then  'property'  which  she  'could  by  any  means  have 
transferred?'  This  tjuestion  must  he  determined  un- 
der the  law  of  the  state  of  New  York." 

"Section  15  of  the  Personal  Property  Law  reads: 
"  "The  right  of  the  beneficiary  to  enforce  the  per- 
formance of  a  trust  to  receive  the  income  of  persona! 
property,  and  to  apply  it  to  the  use  of  any  person, 
cannot  be  transferred  by  assignment  or  otherwise. 
But  the  right  and  interest  of  the  beneficiary  of  any 
other  trust  in  personal  [property  may  be  transferred.' 

"Section  59  of  the  Real  Property  Law  reads:  [131] 
"  'An  expectant  estate  is  descendible  and  alien- 
able, in  the  same  manner  as  an  estate  in  possession.' 
"We  think  Mrs.  Keeton's  interest  was  'property' 
and  though  not  vested  in  possession  was  vested. 
Whether  vested  or  contingent,  it  was  transferable 
and  alienable." 

"We  are  cited  to  Matter  of  Hoadley  (D.  C,  N.Y.), 
3  Am.  B.  R.  780,  101  F.  233.  Of  this  case  3  Rem- 
ington on  Bankruptcy,  Sec.  32,  says :  'In  this  case 
the  distinction  was  drawn  between  contingency  of 
person  and  contingency  of  event.'  In  the  present 
case  the  only  contingency  is  as  to  the  event.  Even  a 
contingency  as  to  the  person  does  not  seem  to  make 
a  trust  interest  non-transferable  under  the  later  cases 
above  cited." 

".  .  .  a  possibility,  a  hope  of  an  heir  of  a  per- 
son still  living,  or  of  a  beneficiary  under  an  insur- 
ance policy  which  is  subject  to  change  of  beneficiary, 
does  not  pass  to  the  trustee  in  bankruptcy.  Such  in- 
terests are  not  property.     As  well  said  in  National 


28  Harry  Ashtoii,  as  Trustee  etc.,  vs. 

Park  V.  Billings,  supra,  144  App.  Div.  536,,  540: 
'That  which  the  heir  has  from  the  curtesy  of  his  an- 
cestor, and  which  is  nothing  more  than  the  mere  hope 
of  succession'  is  not  the  subject  of  disposition.  'Mere 
expectancies  and  bare  possibilities  of  acquiring  prop- 
erty do  not  pass.  They  do  not  constitute  property 
nor  title  to  property.'  (3  Remington  Bankruptcy, 
Sec.  1199.)  In  Matter  of  Baker  (C.C.A.,  6th  Circ), 
8  Am.  B.R.  (N.S.)  448,  13  F.  (2d)  707,  Baker  pur- 
chased of  two  brothers  their  respective  expectancies 
in  their  mother's  estate.  He  became  bankrupt  dur- 
insf  his  mother's  lifetime.     The  court  held  that  neith- 


er Baker's  individual  interest  nor  the  interest  ac- 
quired from  his  brothers  passed  to  the  trustee  in 
bankruptcy." 

Where  property  was  left  to  six  sons,  no  portion  to  be 
sold  for  ten  years,  the  son's  share  to  be  forfeited  if  he 
contracted  bad  habits  and  likewise  to  be  forfeited  should 
the  son  die  before  division  of  property,  each  son  acquired 
a  vested  interest  subject  to  divesture  upon  the  happening 
of  the  subsequent  act  and  [132]  the  court  determined 
there  was  a  vested  interest  which  could  be  transferred  by 
the  devisee.  Newlove  v.  Mercantile  Trust  Company  of 
San  Francisco,  156  Cal.  657. 

Attention  is  now  directed  to  the  "spendthrift"  and 
"non-assignable"  provisions  of  the  trust  as  hereinabove 
set  forth. 

California  recognizes  "spendthrift"  trusts.  Kelly 
V.  Kelly,  lie.  (2d)  356:  "It  is  of  the  essence  of  a 
spendthrift  trust  that  it  is  not  subject  to  voluntary 
alienation  by  the  cestui,  nor  subject  to  involuntary 
alienation  through  attachment  or  other  process  at 
the  suit  of  his  creditors.     ( McColgan  v.  Walter  Mc- 
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Gee,  Inc.,  172  Cal.  1S2  (155  Pac.  995,  Ann.  Cas. 
1917D,  1050);  Seymour  v.  McAvoy,  121  Cal.  438 
{5i  Pac.  946,  41  L.R.A.  544)  ;  San  Diego  Trust  etc. 
Bank  v.  Heustis,  121  Cal.  App.  675  (10  Pac.  (2d) 
158);  Caniield  v.  Security  First  Nat.  Bank,  8  Cal. 
App.  (2d)  277  (48  Pac.  (2d)  133)  ;  1  Bogert,  Trusts 
and  Trustees,  p.  75;  43  Harvard  Law  Review,  84;  21 
Cal.  Law  Rev.  142;  22  Cal.  Law  Rev.  482.)" 

Inasmuch  as  a  gift  takes  nothing  from  the  prior  or  sub- 
sec  |uent  creditors  of  the  beneiiciary  to  which  they  previ- 
ously had  right  to  look  for  payment,  they  cannot  com- 
plain that  the  donor  has  pro\ided  that  the  income  be  paid 
personally  to  the  beneticiary  or  be  not  subject  to  the 
claims  of  creditors.  4  Cal.  Law  Review,  426.  McColgan 
v.  Magee.  Inc.,  172  Cal.  182. 

Civil  Code  859  may  be  considered  an  exception  to  this 
doctrine,  and  where  the  trust  is  created  to  receive  the  rents 
and  profits  of  real  or  personal  property,  the  sum,  beyond 
a  fund  necessary  for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  is  created,  is  liable  to 
the  claims  of  creditors  of  such  persons.  Canfield  v.  Se- 
curity First  National  Bank,  8  C.A.  (2)  277,  and  13  Cal. 
2d,  page   1. 

Likew'ise,  restr/'ant  may  be  made  upon  assignment  of 
interest.  Title  Ins.  &  Trust  Co.  v.  Duffill,  191  Cal.  629; 
Curtin  v.  Kowalsky,  145  Cal.  431.   [133] 

Unless  restrained  by  the  provisions  of  the  trust  instru- 
ment, the  beneficiary  has  a  perfect  right  to  assign  his  in- 
terest.    "Trusts",  25  Cal.  Jur.  173. 

Where  a  trust  is  created  for  the  benefit  of  another  the 
beneficiary  may  be  restrained  by  appropriate  provisions 
of  the  trust  instrument  from  disposing  of  his  trust  in- 
terest or  ownership.     25  Cal.  Jur.   174. 


30  Harry  Ashfou,  as  Trustee  etc.,  vs. 

It  is  insisted  by  counsel  for  the  trustee  that  even  though 
the  instrument  is  by  its  terms  nonassignable  and  is  ac- 
companied by  provisions  deemed  appropriate  to  create  a 
"spendthrift  trust",  that  since  in  certain  instances  the 
bankrupt  could  make  a  transfer  of  the  property  for  a 
consideration  which  woiild  be  enforced  in  equity,  there- 
fore the  "property"  was  such  as  the  bankrupt  ( Section 
70a  (5)   )  "could  by  any  means  have  transferred". 

This  test  has  been  disapproved  by  the  Supreme  Court 
of  the  United  States  and  it  determined  that  Section  70a 
(5)  which  vests  the  trustee  with  all  the  property  that  the 
bankrupt  "could  by  any  means  have  transferred"  has  no 
application  to  spendthrift  trusts  valid  and  effective  against 
creditors,  notwithstanding  the  beneficiary,  under  state  law 
as  construed  by  the  highest  court  of  the  state,  may  antic- 
ipate and  assign  for  his  own  benefit,  to  the  exclusion  of 
creditors,  said  power  having-  been  determined  in  eft'ect  in  a 
legal  exemption  in  favor  of  the  beneficiary  attaching  to 
and  inherent  in  the  property.  Eaton  v.  I^oston  Safe  De- 
posit &  Trust  Company,  36  A.  B.  R.  701 ;  240  U.S.  427. 

Edith  Huff,  the  Trustor,  died  more  than  six  months 
after  the  filing  of  the  bankruptcy  petition  herein,  there- 
fore the  new  Section  70a  (  7 )  and  ( S )  can  have  no  ap- 
plication here. 

70a.  The  trustee  .  .  .  shall  be  vested  by  op- 
eration of  law  with  the  title  of  the  bankrupt  as  of 
the  date  of  the  filing  of  the  petition  in  bankruptcy. 
.  .  to  all  .  .  .  (7)  contingent  remainders,  ex- 
ecutory devises  and  limitations,  rights  of  entry  for 
condition  broken,  rights  or  possibilities  of  reverter, 
and  like  interests  in  real  property,  which  were  non- 
assignable prior  1 134 J  to  bankruptcy  and  which, 
within  six  months  thereafter,  become  assignable  in- 
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terests  or  estates  or  gi\c  ri.^e  to  powers  in  the  bank- 
rupt to  acciiiire  assij^-nable  interests  or  estates;  and 
(8)  .  .  .  All  i)ro[)erty  which  vests  in  the  bank- 
rupt within  six  months  after  bankruptcy  by  bequest, 
dexise,  or  inheritance  shall  vest  in  the  trustee.  .  ." 

It  will  be  recalled  that  Section  70a(5)  gives  the  trustee 
title  to  property  which  the  bankrupt  "could  by  any  means 
have  transferred  or  which  might  have  been  levied  upon 
and  sold",  etc. 

In  some  states  by  application  of  the  state  law  certain 
of  the  interests  did  not  meet  the  (jualitications  of  subdi- 
vision ( 5 )  and  were  determined  by  the  courts  not  to  con- 
stitute assets.  The  said  subdi\isions  (7)  and  (8)  were 
added  which  brought  the  interests  into  the  estate  as  as- 
sets if  the  condition  arose  or  the  death  occurred  within 
six  months  of  the  hling  of  the  petition. 

The  trustee  points  out  that  the  bankrupt  should  have 
scheduled  the  interest.  The  trustee  is,  of  course,  right  in 
connection  with  this  point. 

Section  7(8)  of  the  Bankruptcy  Act  provides  that  the 
bankrupt  "shall  .  .  .  prepare,  make  oath  to,  and  file 
in  court    ...    a  schedule  of  his  property." 

Section  30  of  the  Bankruptcy  Act  provides  that  "all 
necessary  rules,  forms,  and  orders  as  to  procedure  and 
for  carrying  the  provisions  of  this  title  into  force  and 
effect  shall  be  prescribed,  and  may  be  amended  from  time 
to  time,  by  the  Supreme  Court  of  the  United  States."  Un- 
der this  Section  the  Supreme  Court  has  prescribed  the 
form  of  the  schedules,  and  the  schedules  established  by 
the  Supreme  Court  set  forth  on  Schedule  B-4;  "Property 
in  reversion,  remainder  or  expectancy,  including  property 
held  in  trust  for  the  Debtor  or  subject  to  any  power  or 
right  to  dispose  of  or  to  charge." 
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Eight  of  the  Supreme  Court  Judges  who  were  sitting 
at  the  time  the  General  Orders  and  Forms  were  promul- 
gated were  on  the  bench  and  had  previously  decided  the 
case  of  Pearsall  v.  Great  Northern  RaiKvay  Co.,  161  U.S. 
646.  This  decision  went  to  great  length  in  defining  vest- 
ed rights,  expectancies,,  contingent  interests,  etc.,  so  it 
can  be  [135]  said  that  we  ha\'e  rather  definite  information 
as  to  what  the  Supreme  Court  intended  by  Schedule  B-4. 

1  can  personally  say  that  after  attempting  to  review- 
many  reported  cases  on  the  vesting  or  nonvesting  in  the 
trustee  of  expectancies,  vested  and  contingent  remainders, 
reversions,  conditional  limitations,  rights  of  entry  for 
conditions  broken,  executory  devises,  etc.,  that  it  would 
be  an  imprudent  and  hazardous  procedure  to  allow  the 
bankrupt  in  each  instance  to  make  his  own  determination 
as  to  whether  or  not  the  particular  interest  vested.  He 
is  required  to  list  in  detail  his  property  which  he  claims 
is  exempt  so  that  the  Court  may  pass  upon  the  exemp- 
tion. Likewise  he  is  required  to  list  and  schedule  those 
interests,  whether  they  vest  in  the  trustee  or  not,  which 
are  enumerated  in  Schedule  B-4.  The  scheduling  of  the 
same  allows  the  creditors,  the  trustee  and  the  Court  to 
investigate  the  particular  kind  and  character  of  interest 
and  reach  a  determination  as  to  whether  or  not  the  same 
passes  into  the  Bankruptcy  Court.  Most  certainly  the 
determination  should  not  be  left  with  the  bankrupt. 

In  many  cases  such  as  in  the  instant  case  there  is  no 
record  available  pertaining  to  the  interest  unless  the  same 
is  supplied  by  the  bankrupt. 

Apparently  information  of  the  alleged  interest  came 
to  the  creditors  after  the  discharge  was  granted. 

At  the  first  examination  of  the  bankrupt  the  bankrupt 
did  not  re\eal  the  existence  of  the  interest.     On  the  other 
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hand,  it  must  be  admitted  that  he  was  not  asked  the  di- 
rect question  as  to  whether  or  not  he  had  any  such  in- 
terest. 

Counsel  tor  the  trustee  maintains  that  the  discharge  of 
the  bankrui)t  shoukl  be  revoked  because  of  the  said  con- 
ceahnent.  He  has  cited  a  number  of  cases,  with  which 
I  do  not  disagree,  showing  the  general  power  of  the 
Court  to  revoke  discharges  in  instances  other  than  upon 
grounds  set  forth  in  Section   15. 

In  this  case,  however,  as  soon  as  the  bankrupt  and  his 
counsel  were  confronted  by  the  trustee  with  the  informa- 
tion which  he  [136]  had  secured  in  connection  with  the 
interest  in  said  trust,  they  readily  admitted  the  said  in- 
terest. Counsel  for  the  bankrupt  states  that  at  and  prior 
to  the  bankruptcy  proceedings  the  bankrupt  had  presented 
to  him  the  question  of  whether  or  not  the  said  interest 
was  an  asset;  that  he  had  spent  many  hours  investigating 
the  law  on  the  subject,  and  that  he  had  rendered  an  opin- 
ion to  the  bankrupt  that  the  same  did  not  pass  to  the 
trustee  and  was  not  an  asset  of  the  estate  and  need  not  be 
scheduled.  At  the  hearing  there  was  introduced  in  evi- 
dence a  brief  which  had  been  prepared  by  the  attorney 
for  the  bankrupt  at  the  time  he  originally  gave  the  said 
advice  to  the  bankrupt  when  he  was  preparing  the  sched- 
ules of  the  bankrupt.  I  must  frankly  admit  that  I  agree 
with  his  conclusion  that  the  interest  is  not  an  asset  here- 
in, but  I  do  not  agree  with  his  conclusion  that  the  same 
need  not  be  scheduled.  On  the  other  hand,  I  cannot  find 
that  there  was  any  bad  faith  or  concealment.  Neither 
can  I  find  that  the  bankrupt  knowingly  or  intentionally 
made  a  false  oath. 

Matter  of  Soroko,  53  A.  B.  R.  (N.  S.)  223; 
"Accordingly,  it  may  be  assumed  that  the  advice 
given  to  the  bankrupt  by  his  attorney  was  erroneous 
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and  that  the  bankrupt  has  not  established  that  his 
statements  under  oath  on  the  two  occasions  were  true. 
The  statute,  however,  bars  a  discharge  only  if  a  false 
oath  was  made  'knowingly  and  fraudulently',  that  is, 
if  the  false  statement  constituted  an  'intentional  un- 
truth'. In  re  Slocum  (C.C.A.,  2nd.  Cir.),  11  Am. 
B.R.  (N.S.)   16,  22  F.  (2d)  282,  285." 

In  re  Wyche,  51  Fed.  Supp.  825: 

"To  justify  a  denial  of  bankrupt's  discharge,  fail- 
ure to  list  assets  must  have  been  made  or  done  with 
a  willful  and  fraudulent  intent.  Bankr.  Act.  Sec.  14, 
sub.  c(l),  11  U.  S.  C.  A.  Sec.  32,  Sub.  c(l)." 

".  .  .  the  jurisprudence  is  well  established  that 
the  act  of  the  bankrupt  complained  of  must  have 
been  made  or  done  with  a  wilful  and  fraudulent  in- 
tent to  justify  denial  of  bank-  [137]  rupt's  discharge. 
Collier.  14th  Ed.,  Vol.  1,  p.  1360,  provides:  'In  or- 
der to  justify  a  refusal  of  discharge  under  Sec.  14c 
(4),  it  must  be  shown  that  the  acts  complained  of 
were  done  with  an  intent  to  hinder,  delay,  or  defraud 
his  creditors.  This  intent,  moreover,  must  be  an  ac- 
tual fraudulent  intent  as  distinguished  from  con- 
structive intent.'  " 

Therefore,  both  petitions  of  the  trustee  are  denied. 

[Dated]  :  December  6,   1943. 

Hubert  F.  Laugharn 
Hubert  F.  Laugharn 
Referee  in  Bankruptcy 

[Endorsed]  :  Filed  Dec.  6-1943  at  30  Min,  past  3 
o'clock  P.  M.  Hubert  F.  Laugharn,  Referee.  M.  E. 
Marsh,  Clerk.     W. 

[Endorsed]  :     Filed  Feb.  4,  1944.  [138| 
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[Title  of  District  Court  and  Cause.] 

FINDINGS    OF   FACT,    CONCLUSIONS    OF   LAW 
AND   ORDER. 

The  trustee  lierein,  ha\'ing"  liled  his  petition  seekin*;"  an 
order  vacating  and  setting  aside  the  discliarge  of  the  bank- 
rupt, and  also  having  liled  iiis  petition  seeking  an  order 
re(juiring  the  bankrupt  to  turn  over  to  the  trustee,  as  an 
asset  of  the  estate,  the  interest  of  the  bankrupt  and  the 
inheritance  of  the  bankrupt  under  a  trust  known  as  Trust 
No.  245,  The  I^^irst  National  Bank  of  Santa  Ana,  Cali- 
fornia, Trustee,  and  the  bankrupt  having  filed  his  an- 
swers to  said  petitions  and  the  returns  to  the  orders  to 
show  cause  issued  thereon,  and  the  matters  having  come 
on  regularly  for  hearing  before  the  Referee  in  Bankrupt- 
cy, the  trustee  being  personally  present  and  represented 
at  said  hearing  by  his  Counsel,  Earl  E.  Moss,  Esq.  and 
Louis  Lombardi,  the  bankrupt  being  represented  by  his 
counsel.  Rupert  B.  Turnbull  and  Martin  Goldman,  and 
the  First  National  Bank  of  Santa  Ana,  California,  be- 
ing represented  by  A.  M.  Bradley,  Esq.  its  attorney,  and 
evidence,  oral  and  documentary,  having  been  introduced 
by  the  parties,  and  it  having  been  stipulated  by  counsel 
for  the  respective  parties  that  all  the  evidence  ofifered 
might  be  considered  as  evidence  on  each  of  the  petitions 
and  orders  to  show  cause,  and  the  matters  having  been 
submitted  to  the  Referee  on  briefs,  and  the  respective 
parties  having  liled  their  briefs,  and  the  same  having 
been  considered  by  the  Court,  the  Court  now  makes  its 
Findings  of  Fact  with  respect  to  the  trustee's  seeking  or- 
der revoking  the  discharge  of  the  bankrupt.  The  Court 
finds,  with  respect  to  [139]  the  petition  of  the  trustee 
seeking  an  order  revoking  the  discharge  of  the  bankrupt, 
as  follows: 
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I. 

That  on  the  16th  day  of  October,  1942,  the  above- 
named  bankrupt  filed  in  the  above-entitled  court  a  volun- 
tary petition  in  bankruptcy,  duly  signed  by  him  and  veri- 
fied before  a  notary  public,  and  on  said  date  an  order  of 
adjudication  was  duly  entered. 

11. 

That  on  the  4th  day  of  November,  1942,  Harry  Ash- 
ton was  duly  appointed  Trustee  in  Bankruptcy  of  the  es- 
tate of  said  bankrupt  and  thereafter  qualified  as  such  trus- 
tee and  ever  since  has  been  and  now  is  the  duly  appointed, 
qualified  and  acting  trustee  of  the  estate  of  said  bank- 
rupt. 

III. 
That  on  the  said  16th  day  of  October,  1942,  there  was 
in  existence  a  certain  trust  known  as  Trust  No.  245. 
created  by  W.  A.  Huff  and  Edith  Huff  as  trustors,  and 
the  First  National  Bank  of  Santa  Ana,  as  trustee,  and 
on  said  date  the  bankrupt  was  one  of  the  beneficiaries 
therein.  That  said  trust  contained,  among  others,  the 
following  provisions : 

"Each  and  every  beneficiary  under  this  trust  is 
hereby  restrained  from,  and  shall  be  without  right, 
power  and/or  authority  to  sell,  transfer,  pledge, 
mortgage,  hypothecate,  alienate,  anticipate,  or  in  any 
other  manner  affect  or  impair  his  or  her  beneficial 
and/or  legal  rights,  titles,  interests,  claims  and/or 
estates,  in  and/or  to  the  income  and/or  principal 
of  this  trust  during  the  entire  term  thereof,  nor 
shall  the  rights,  titles,  interests,  and/or  estates  of 
any  beneficiary  hereunder  be  subject  to  the  rights 
or  claims  of  the  creditors  of  any  beneficiary  nor 
subject   nor   li^ale    [140J    to  any  process  of   law   or 
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Court  upon  the  claim  of  any  such  creditor,  and 
all  the  income  and/or  principal  under  this  trust 
shall  be  transferable,  ])ayable  and/or  deliverable, 
only,  solely,  cxliisiz'cly,  and  personally  to  the  herein 
desit;nated  beneliciaries,  or  their  lawful  j^uardian  or 
j^uardians  hereunder  at  llie  time  tliey  are  entitled  to 
take  the  same  under  the  terms  of  this  trust,  and  the 
])ersonal  receipt  of  the  desis^nated  beneficiary  here- 
under, or  their  lawful  guardian,  shall  be  a  condition 
precedent  to  the  payment  or  delivery  of  the  same  by 
said  Trustee. 

"12. 

"The  said  Trustors  herein  named  reserve  to  them- 
selves the  exclusive  possession  and  use  and  enjoy- 
ment in,  and  all  rights  to,  the  rents,  issues  and  profits 
of  all  the  property  herein  set  forth  in  Exhibit  "a", 
and  all  other  properties  that  may  be  hereafter  trans- 
ferred, assigned,  set  over  or  covey cd  to  the  Trustee, 
and  each  of  said  properties,  for  and  during  the  term 
of  the  natural  lives  of  both  of  said  Trustors  herein 
named ;  and  it  is  further  understood  that  this  trust, 
being  gratuitously  created  by  said  Trustors  herein- 
before named,  the  right  and  power  is  hereby  reserved 
unto  said  Trustors  to  revoke  or  amend  this  trust,  in 
whole  or  in  part,  at  any  time,  at  their  pleasure,  dur- 
ing the  lives  of  both  of  said  Trustors,  by  request  in 
writing  addressed  and  delivered  to  said  Trustee;  and 
the  Trustors  further  reserve  the  right  to  revoke  any 
or  all  of  said  transfers,  assignments  or  conveyances 
as  to  any  of  the  property  in  Exhibit  "A"  described, 
[141]  or  any  other  property  which  may  be  trans- 
ferred, assigned  on  conveyed  to  said  Trustee  under 
this  trust,     .     .     ." 
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and  an  amendment  to  the  Declaration  of  Trust  executed  on 
August  3,  1935,  after  mentioning  a  number  of  benefic- 
iaries, contains  the  following: 

"  'After  payment  of  the  funeral  expenses,  expenses 
of  last  illness  and  legal  debts  of  the  trustor,  Edith 
Huff,  together  with  the  payments  of  the  sums  pro- 
vided in  svibdivisions  "First"  to  "Seventh",  both  in- 
clusive, the  balance  of  said  one-half  of  the  entire 
trust  estate  then  remaining  in  the  hands  of  the  trus- 
tee shall  be  distributed,  disposed  of  and  handled  in 
the  following  manner  : 

"  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Bernice  Lutz,  niece  of  said  trustor,  Edith  Huff. 
Should  said  Bernice  Lutz  be  not  surviving  at  the 
death  of  said  Edith  Hufif,  but  be  survived  by  bodily 
issue,  then  said  portion  of  said  estate  so  to  be  dis- 
tributed to  said  Bernice  Lutz  shall  be  distributed  to 
said  bodily  issue  per  stirpes.  Should  said  Bernice 
Lutz  not  be  surviving  and  not  be  survived  by  bodily 
issue,  then  said  portion  of  said  estate  so  to  be  dis- 
tributed to  said  Bernice  Lutz  shall  be  distributed  to 
Ralph  Sentney.  brother  of  said  Bernice  Lutz,  and 
should  said  Ralph  Sentney  be  not  surviving  at  said 
time,  then  one-fourth  of  said  portion  of  said  estate 
so  to  be  distributed  to  Bernice  Lutz  shall  be  distrib- 
uted to  William  Arthur  Lutz,  the  husband  of  said 
Bernice  Lutz,  and  the  balance  of  said  portion  of  said 
estate  [142]  shall  become  a  part  of  the  trust  es- 
tate'", etc. 

"  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Ralph  Sentney,  nephew  of  said  Edith  HuiT.  Should 
Ralph  Sentney  be  not  surviving  at  the  date  of  death 
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of  said  Edith  Htiif,  but  be  survived  by  bodily  issue, 
then  that  portion  of  said  estate  so  to  be  distributed 
tt)  said  l\.s-:i)li  Seiitney  shall  be  distributed  to  the 
bodily  issue  of  said  Ralph  Sentney  per  stirpes.  If, 
however,  said  Ralph  Sentney  be  n(3t  surviving  and 
not  be  survived  by  bodily  issue,  then  said  portion  of 
said  estate  shall  be  distributed  to  Rernice  J^utz,  the 
sister  of  said  Ralph  Sentney,  and  should  said  Bernice 
Lutz  be  not  surviving-  at  said  time,  and  should  said 
Ralph  Sentney  be  not  survived  by  bodily  issue,  then 
one-half  of  said  portion  of  said  estate  so  to  be  dis- 
trilmted  to  said  R^li)h  Sentney  shall  be  distributed  to 
the  wife  of  said  Ralph  Sentney,  if  he  is  married,  and 
said  wife  is  living  with  him  and  no  proceedings  for 
divorce  or  separate  maintenance  be  pending  between 
them  at  the  time  of  the  death  of  said  R>ylph  Sentney,'  " 
etc. 

IV. 

That  Charles  Ralph  Sentney,  the  bankrupt  herein,  and 
Ralph  Sentney  mentioned  in  said  trust  are  one  and  the 
sajiie  person. 

V. 

That  the  surviving  trustor  in  said  trust,  said  Edith 
Huff,  the  aunt  of  the  bankrupt,  died  on  April  20,  1943, 
more  than  six  months  after  the  date  of  adjudication 
herein. 

VI. 

That  Schedule  B-4  of  the  schedules  in  bankruptcy, 
signed  [143]  and  verified  by  the  bankrupt  and  attached 
to  his  petition  in  bankruptcy  herein  is  as  follows: 
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Schedule  B-4 

Property  in  reversion,  remainder  or  expectancy,  includ- 
ing property  held  in  trust  for  the  Debtor  or  subject  to 
any  power  or  right  to  dispose  of  or  to  charge. 

(N.  B. — A  particular  description  of  each  interest  must 
be  entered,  with  a  statement  of  the  location  of  the  prop- 
erty, the  names  and  description  of  the  persons  now  en- 
joying the  same,  the  value  thereof,  and  from  whom  and  in 
what  manner  debtor's  interest  in  such  property  is  or  will 
be  derived.  If  all  or  any  of  the  debtor's  property  has 
been  conveyed  by  deed  of  assignment,  or  otherwise,  for 
the  benefit  of  creditors,  the  date  of  such  deed  should  be 
stated,  the  name  and  address  of  the  person  to  whom  the 
property  was  conveyed,  the  amount  realized  as  the  pro- 
ceeds thereof,  and  the  disposal  of  the  same,  as  far  as 
know  to  the  debtor.) 

General  Interest     Particular  Description     Estimated  value 

of  Interest 


Interest  in  Land  Dollars    Cents 

None 

Personal  Property 

None 

Property  in  Money,  Stock,  Shares,  Bonds, 
Annuities,  etc. 
None 

Rights  and  Powers,  Legacies  and  Bequests 
None 

Total  None 
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VII. 

That  no  incntion  was  made  by  said  hankrui)t  at  any 
place  in  said  schedules,  or  his  statement  of  affairs  filed 
concurrently  therewith,  of  the  existence  of  said  trust. 
That  the  bankru])t.  for  many  |  144]  years  prior  to  said 
16th  day  of  October,  1942,  knew  of  the  existence  of  said 
trust  and  the  i)rovisions  thereof.  That  shortly  ])rior  to  the 
filing  of  the  petition  herein,  the  bankrupt  procured  a  copy 
of  the  Declaration  of  Trust  with  the  amendments  thereto. 
and  submitted  the  same  to  Martin  Goldman,  his  attorney 
in  this  proceeding-,  and  said  Martin  Goldman  prepared  a 
brief  to  determine  whether  or  not  the  law  required  the 
bankrupt  to  describe  said  interest  in  said  trust  in  the 
schedules  in  bankruptcy,  which  said  brief  consists  of  the 
first  three  pages  of  "Trustee's  Exhibit  2"  in  this  pro- 
ceeding. That  both  before  and  after  the  preparation  of 
said  brief,  the  said  bankrupt  and  his  said  attorney,  Mar- 
tin Goldman,  discussed  in  detail  the  question  of  the  neces- 
sity of  describing  said  interest  in  said  trust  in  the  sched- 
ules in  bankruptcy.  That  after  making  said  search  of 
the  law  and  preparing  a  brief  thereon,  said  Martin  Gold- 
man advised  the  bankrupt  that  there  was  no  property 
right  in  said  trust  which  should,  or  ought  to  be,  described 
in  said  schedules. 

VIII. 

That  at  the  first  meeting  of  the  creditors  of  said  bank- 
rupt, held  on  the  4th  day  of  November,  1942,  the  said 
bankrupt  testified  as  a  witness  and  did  not  reveal  the 
existence  of  said  trust  and  his  interest  therein. 

IX. 

That  an  order  was  made  by  the  above-entitled  court  on 
the  9th  day  of  December,   1942,  granting  said  bankrupt 
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a  discharge;  that  neither  the  trustee  of  said  bankrupt's 
estate  nor  the  creditors  thereof,  nor  the  court  knew  of  the 
existence  of  said  trust  prior  to  about  the  first  day  of 
September,  1943.  That  on  October  7,  1943,  the  trustee 
of  said  bankrupt's  estate  filed  a  petition  for  an  order 
revoking-  the  bankrupt's  discharge. 

From  the  foregoing  findings  of  fact,  the  court  makes 
the  following  conclusions  of  law: 

I. 

That  at  the  date  of  the  filing  of  the  petition  in 
bank-  [145]  ruptcy,  and  for  a  period  of  six  months  con- 
tinuously thereafter,  and  for  a  period  of  six  months 
after  the  adjudication  of  bankruptcy  herein,  and  during 
all  of  said  times,  the  bankrupt  had  no  property  interest 
in  Trust  No.  245,  the  First  National  Bank  of  Santa  Ana, 
Trustee,  which  the  bankrupt  could  by  any  means  have 
transferred,  and  that  there  v/as  no  property  in  said'  Trust 
which  could  or  did  pass  by  operation  of  law  to  Trustee 
in  bankruptcy. 

11. 

That  the  interest  of  the  bankrupt  in  the  said  trust,  as 
above  set  forth  on  the  date  of  the  filing  of  the  petition  in 
bankruptcy,  should  have  been  described  by  the  bankrupt  in 
Schedule  B-4  of  his  schedules  in  bankruptcy,  regardless 
of  the  fact  that  the  interest  did  not  pass  to  the  Trustee. 

III. 

That  the  bankrupt  was  not  guilty  of  any  bad  faith  or 
concealment  of  assets  or  knowingly  or  intentionally  mak- 
ing a  false  oath. 
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IV. 

That  the  ])etiti(m  of  the  trustee  for  an  order  revoking;- 
the  discharge  of  the  bankrupt  should  be  denied  and  said 
petition  dismissed. 

Findinj^s  of  fact  with  respect  to  tlie  petition  of  the 
trustee  for  an  order  to  show  cause  retiuiring  an  order 
declaring-  that  the  estate  of  the  bankrupt  and  the  trustee 
are  the  owners  of  a  beneficial  interest  in  Trust  No.  245. 
First  National  Bank  of  Santa  Ana.  California: 

I. 

The  Court  finds  it  is  not  true  that  at  the  time  of  the 
filing  of  bankrupt's  petition  herein,  on  the  date  of  the 
adjudication  in  bankruptcy  of  the  bankrupt  herein  or  at 
any  time  during  the  six  months'  period  immediately  suc- 
ceeding the  adjudication  of  the  bankrupt  herein,  or  at 
any  of  said  times  the  bankrupt  had  any  property  interest 
as  the  beneficiary  or  otherwise  in  Trust  No.  245,  the 
First  National  Bank  of  Santa  Ana,  California.  Trustee, 
which  he,  the  bankrupt,  could  have  by  any  means  trans- 
ferred, or  which  pass  by  operation  of  law  to  [146]  Trus- 
tee in  bankruptcy. 

II. 

The  Court  finds  that  there  was  a  Trust  created  by  W. 
A.  Huff  and  Edith  Huff'  during  their  lifetime  with  the 
First  National  Bank  of  Santa  Ana,  as  Trustee,  known  as 
Trust  No.  245;  that  said  Trust  was  a  Spendthrift  Trust 
with  the  absolute  right  in  the  donors  or  one  of  the  donors 
on  the  death  of  the  other  to  change  and  vary  the  terms 
thereof. 
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III. 

The  Court  finds  that  the  trustee  in  bankruptcy,  on  the 
date  of  the  commencement  of  this  proceeding,  and  for 
six  months  thereafter,  did  not  acquire  any  right,  title 
or  interest  as  an  asset  in  the  within  bankrupt  estate  in 
said  trust,  and  the  court  further  finds  that,  under  the 
provisions  of  Section  70  (A)  5  of  the  Bankruptcy  Act, 
the  said  interest  of  the  bankrupt  in  said  trust  was  not 
such  property  right  as  \voukl  be  vested  in  the  trustee. 

From  the  foregoing  findings  of  fact,  the  court  makes 
the  following  conclusions  of  law: 

I. 

That  the  petition  of  the  trustee  for  an  order  deter- 
mining that  the  First  National  Bank  of  Santa  Ana,  Cali- 
fornia, and  the  bankrupt  herein  should  be  required  to 
convey  to  the  trustee  in  bankruptcy  the  bankrupt's  alleged 
beneficial  interest  in  said  Trust  No.  245  should  be  denied. 

II. 

The  Court  concludes  that  Harry  Ashton,  Trustee  in 
bankruptcy  herein  is  not  the  owner  of  the  bankrupt's  bene- 
ficial interest  in  Trust  No.  245,  or  any  proceeds  which 
he  may  ultimately  recover  therefrom,  either  as  an  heir- 
at-law  of  Edith  Hufif  or  an  ultimate  beneficiary  under  the 
terms  of  the  Trust  No.  245,  as  created  by  W.  A.  Hufif 
and  Edith  Hufif,  donors,  with  the  First  National  Bank 
of  Santa  Ana,  California,  Trustee,  known  as  Trust  No. 
245. 
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It  Is  Therefore  Ordered  as  Follows: 

That  the  petition  of  the  Trustee  for  an  order  vacat- 
ing [147]  and  setting  aside  the  discharge  of  the  bank- 
rupt be  and  hereby  is  denied. 

That  the  petition  of  Trustee,  Harry  Ashton.  herein  for 
an  order  determining  that  the  bankrupt  and  the  First 
National  Bank  of  Santa  Ana.  California,  have  no  interest 
in  Trust  No.  245.  and  that  the  same  be  conveyed  to  the 
Trustee.  Harry  Ashton,  be.  and  hereby  is  denied,  and  the 
order  to  show  cause  issued  on  said  petition  is  dismissed. 

That  the  petition  of  the  Trustee,  Harry  Ashton,  seeking 
the  determination,  that  he  as  Trustee  in  bankruptcy  here- 
in is  entitled  to  the  beneficial  interest  and  any  and  all  bene- 
ficial interests  in  bankruptcy  in  Trust  No.  245,  be  and 
hereby  is  denied,  and 

It  is  determined,  concluded  and  found  that  the  estate 
of  the  bankrupt  and  the  Trustee  thereof,  have  no  right, 
title  or  interest  in  said  Trust  No.  245  or  any  of  the 
property  thereof. 

Dated  this  24th  day  of  January,  1944. 

Hubert  F.  Laugharn 

Referee  in  Bankruptcy 

[Endorsed]  :    Filed  Jan.  24.  1944,  at Min.  past 

o'clock  ....  M.   Hubert  F.  Laugharn,  Referee,  M.  E.  Marsh. 
Clerk.    W. 

[Endorsed]  :     Filed  Feb.  4-1944.   [148] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW. 
Comes  now  Harry  Ashton  and  petitions  for  a  review 
of  that  certain  order  made  in  the  above-entitled  mat- 
ter on  the  24th  day  of  January,  1944,  a  copy  of  which 
said  order  is  hereto  attached  marked  Exhibit  "A,"  and 
made  a  part  hereof  on  the  following'  grounds,  which  are 
the  errs  in  respect  to  said  order : 

(1)  That  the  findings  of  fact  contained  in  said  order 
are  not  sustained  by  the  evidence. 

(2)  That  said  order  is  contrary  to  law. 

(3)  That  the  court  erred  in  failing  to  find  that  the 
said  bankrupt  wilfully  and  knowingly  failed  to  include  in 
his  schedules  in  bankruptcy,  a  description  of  the  property 
contained  in  the  Huff  trust. 

(4)  That  the  court  erred  in  failing  to  find  that  the 
bankrupt  was  guilty  of  acts  for  which  his  discharge  could 
have  been  denied  at  the  time  of  the  granting  of  the  order 
of  discharge. 

(5)  That  the  court  erred  in  failing  to  revoke  and  set 
aside  the  bankrupt's  discharge. 

(6)  That  the  court  erred  in  failing  to  find  that,  on 
the  date  of  the  commencement  of  these  proceedings,  the 
bankrupt  had  an  interest  in  said  Trust  No.  245  with  the 
First  National  Bank  of  Santa  Ana,  California,  which  the 
bankrupt  could  have  transferred.  [149] 

(7)  The  court  erred  in  failing  to  find  that  the  bank- 
rupt, at  the  time  of  the  commencement  of  these  proceed- 
ings, could  have  transferred  said  interest  in  said  trust. 
said  transfer  to  become  effective  as  of  the  date  the  trust 
became  vested  in  the  bankrupt. 

(8)  The  court  erred  in  failing  to  find  that,  by  reason 
of  the  fact  that  the  bankrupt  could  have  transferred  his 
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interest  in  said  trust,  effective  as  of  the  date  of  the 
vesting:;-  of  said  interest  in  the  bankrupt  and  that,  therefore, 
the  bankrui)t's  said  interest  in  said  trust  passed  by  opera- 
tion of  law  to  your  petitioner  as  such  trustee  in  bank- 
ruptcy. 

(9)  The  court  erred  in  finding  that  the  omission  by 
the  bankrupt  from  his  schedules  in  bankruptcy  of  a 
description  of  his  interest  in  said  trust  was  in  good  faith 
and  was  not  knowingly  and  wrongfully  done. 

( 10)  The  court  erred  in  finding  that  the  bankrupt  in 
good  faith  relied  upon  the  advice  of  his  attorney  in  failing 
to  describe  his  interest  in  said  trust  in  his  schedules  in 
bankruptcy. 

(11)  The  court  erred  in  finding  that  the  advice  of  the 
bankrupt's  attorney,  that  the  law  did  not  require  that 
the  interest  in  said  trust  be  described  by  the  bankrupt  in 
his  said  schedules,  was  given  in  good  faith. 

Wherefore,  petitioner  prays  that  a  review  be  had  of 
said  order  and  that  the  same  be  reversed  and  that  find- 
ings be  made  that,  the  bankrupt's  interest  in  said  trust 
passed  by  operation  of  law  to  your  petitioner  as  such 
trustee  in  bankruptcy,  and  that  the  bankrupt's  discharge 
be  revoked  and  set  aside,  and  for  all  further  and  proper 
relief. 

Harry  Ashton 
Trustee  in  Bankruptcy,  Petitioner 

EARL  E.  MOSS  &  LOUIS  LOMBARDI 
By  Earl  E.  Moss   [150] 

[Verified.] 

[Endorsed]  :     Filed  Jan.  28,  1944  at  Min.  past  10 

o'clock  A.  M.  Hubert  F.  Laugharn,  Referee.  M.  E. 
Marsh,  Clerk. 

[Endorsed] :     Filed  Feb.  4-1944.  [151] 
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[Title  of  District  Court  and  Cause.] 

REFEREE'S  CERTIFICATE  ON  REVIEW. 

To  the  Hon.  Harry  A.  Hollzer.  Judge  of  the  United  States 
District  Court,  for  the  Southern  District  of  CaH- 
f  ornia : 

L  Hubert  F.  Laugharn,  Referee  in  Bankruptcy,  to 
whom  the  above  entitled  matter  has  been  referred,  do 
hereby  certify  as  follows: 

That  in  the  within  proceeding"  the  bankrupt  filed  a  vol- 
untary petition  in  bankruptcy  and  was  adjudicated  on 
October  16,  1942.  Thereafter,  in  the  administration, 
Harry  Ashton  was  appointed  trustee  for  the  said  estate. 
On  December  9,  1942  an  order  was  made  granting  said 
bankrupt  a  discharge. 

Thereafter  and  on  October  7,  1943.  the  said  trustee 
filed  petitions  for  order  to  show  cause  and  orders  to 
show  cause  were  issued  thereon  requiring  the  bankrupt : 

(1)  To  show  cause  why  his  order  of  discharge  should 
not  be  revoked. 

(2)  To  show  cause  why  Harry  Ashton,  as  trustee  for 
the  within  estate,  should  not  be  entitled,  as  an  asset  of 
the  within  estate,  to  a  certain  interest  in  a  trust  designated 
as  No.  245. 

On  January  24,  1944  I  made  Findings  of  Fact.  Con- 
clusions of  Law  and  Order  denying  both  of  the  petitions 
of  the  trustee.  Thereafter,  and  on  January  28.  1944. 
the  said  trustee  filed  herein  his  Petition  for  Review  of 
the  order  denying  both  petitions. 
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At  the  conclusion  of  the  hearing  I  prepared  an  "Order" 
in  the  form  of  an  opinion,  setting-  forth  my  views  of  the 
matter  in  controversy  |  152]  and  requested  that  findings 
and  order  be  prepared  by  counsel  for  the  bankrupt  in 
accordance  therewith.  Thereafter,  findings  and  order  were 
prepared  by  respective  counsel  and  Findings  and  Order 
were  signed  and  filed  as  aforesaid  on  January  28,  1944. 

I  determined  that  the  interest  of  the  bankrupt  was  not 
an  asset  of  the  bankrupt  estate  at  the  date  of  the  adjudi- 
cation herein  and  did  not  become  an  asset  under  the  pro- 
visions of  Section  70a  (7  and  8)  within  six  months  of  the 
date  of  adjudication.  I  further  determined  that  the  in- 
terest of  the  bankrupt,  such  as  it  was,  and  regardless  of 
the  above  considerations,  should  have  been  set  forth  and 
scheduled  by  the  bankrupt  in  Schedule  B-4.  "Property  in 
reversion,  remainder  or  expectancy,  including  property 
held  in  trust  for  the  Debtor  or  subject  to  any  power  or 
right  to  dispose  of  or  to  charge."  However,  I  made  the 
further  determination  that  the  bankrupt  had  submitted 
all  of  the  facts  to  his  attorney  in  the  within  proceedings 
and  the  attorney  prepared  a  brief  and  advised  the  bankrupt 
that  the  said  interest  was  not  an  asset  and  that  therefore 
it  need  not  be  scheduled;  and  I  concluded  therefrom  that 
the  bankrupt  was  not  guilty  of  any  bad  faith  or  conceal- 
ment of  assets  or  of  intentionally  making  a  false  oath,  and 
that  therefore  an  order  should  not  be  made  revoking  the 
discharge  of  the  bankrupt. 

The  facts  pertaining  to  the  within  controversy  are  not 
in  dispute  and  are  extensively  set  forth  in  the  Opinion 
and  in  the  Findings  of  Fact,  the  respective  counsel  herein 
differing  as  to  the  application  of  the  law  thereto. 
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The  following  documents  are  attached  hereto: 

1.  Petition  for  Order  to  Show  Cause. 

2.  Order  to  Show  Cause. 

3.  Petition  for  Order  Revoking"  Discharge. 

4.  Order  to  Show  Cause. 

5.  Answer  of  Bankrupt,  Charles  Ralph  Sentney.  to 
Petition  for  Order  to  Show  Cause  for  Turn  Over  Pro- 
ceedings and  Bankrupt's  Return  to  Order  to  Show  Cause 
Granted  thereon  on  October  7,  1943. 

6.  Answer  of  Bankrupt.  Charles  Ralph  Sentney.  to 
Trustee's  Petition  for  an  Order  Revoking  the  Discharge 
and  Bankrupt's  Return  to  the  Order  to  Show  Cause 
issued  October  7,  1943,  thereon.  [153] 

7.  Brief  of  Bankrupt. 

8.  Trustee's  Opening  Brief. 

9.  Bankrupt's  Reply  Brief. 

10.  Trustee's  Reply  Brief. 

11.  Order    (Opinion). 

12.  Findings  of  Fact,  Conclusions  of  Law  and  Order. 

13.  Petition  for  Review. 

14.  Reporter's  Transcript  of  first  examination  of 
bankrupt,  held  November  4,  1942. 

15.  Reporter's  Transcript  of  Order  to  Show  Cause 
Proceedings,  October  13,  1943. 

16.  Trustee's  Exhibit  No.  1. 

17.  Trustee's  Exhibit  No.  2. 
Dated :     February  4,  1944. 

Respectfully  submitted, 

Hubert  L.  Laugharn 
HUBERT  F.  LAUGHARN, 
Referee  in  Bankruptcy. 

[Endorsed]  :    Filed  Feb.  4  -  1944.  [154] 
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In    Bankruptcy— No.   41,495-H. 
IN    THE    DISTRICT    COURT    OF    THE    UNITED 
STATMS,    SOUTH I<:RN    district    OV    CALIFOR- 
NIA, CENTRAL  DIVISION. 
In  the  Matter  of 

CHARLES  RALPH  SENTNEY. 

Bankrupt. 

ORDER  AFFIRMING  THE  ORDERS  OF  THE 
REFEREE  (1)  DENYING  TRUSTEE'S  MO- 
TION TO  VACATE  DISCHARGE  OF  BANK- 
RUPT; and  (2)  DENYING  TRUSTEE'S  PETI- 
TION FOR  TURNOVER  ORDER  AND  DIS- 
MISSING ORDER  TO  SHOW  CAUSE  WITH 
RESPECT  THERETO. 

The  trustee  in  bankruptcy  herein,  Harry  Ashton,  hav- 
ing filed  his  respective  petitions  for  review,  the  first  one 
being  a  petition  to  review  the  order  of  referee  in  bank- 
ruptcy, Hubert  Laugharn,  denying  the  motion  of  the  trus- 
tee in  bankruptcy  to  vacate  and  set  aside  the  bankrupt's 
discharge;  and  second,  the  trustee's  review  of  an  order 
of  referee  in  bankruptcy,  Hubert  Laugharn  denying  the 
application  of  the  trustee  for  an  order  requiring  the  bank- 
rupt and  the  First  National  Bank  of  Santa  Ana,  Cali- 
fornia, to  turn  over  certain  property,  and  the  dismissal 
of  the  order  to  show  cause  with  regard  thereto. 

The  respective  parties  to  this  proceeding  appearing,  the 
trustee  in  bankruptcy  by  his  counsel.  Earl  E.  Moss  and 
Louis  Lombardi,  and  the  bankrupt  appearing  by  his  coun- 
sel, Rupert  B.  Turnbull  and  Martin  Goldman,  and  written 
briefs  having  been  filed  by  the  respective  parties  and  the 
Court  having  listened  to  oral  arguments  in  addition  there- 
to, now  therefore, 
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It  Is   Hereby  Ordered,   Adjudged  and  Decreed: 

1)  That  the  order  of  the  referee  sought  to  be  re- 
viewed denying  the  motion  of  Harry  Ashton,  Trustee 
herein,  to  vacate  and  set  aside  the  order  of  the  bankrupt's 
discharge  be  and  hereby  is  affirmed  and  the  [155]  review 
of  said  order  sought  by  the  trustee  be  and  the  same  is 
hereby  denied. 

2)  That  the  order  of  the  referee  denying  the  appHca- 
tion  of  the  trustee  in  bankruptcy,  Harry  Ashton,  for 
an  order  requiring  the  bankrupt,  Charles  Ralph  Sentney, 
and  the  First  National  Bank  of  Santa  Ana,  California, 
to  turn  over  property  to  Harry  Ashton,  trustee  in  bank- 
ruptcy, be  and  the  same  is  hereby  confirmed  and  approved 
and  the  order  dismissing  the  order  to  show  cause  in  re- 
gard thereto  be  and  the  same  is  hereby  confirmed  and 
approved;  the  review  of  the  trustee  in  bankruptcy  from 
said  orders  be  and  each  of  them  hereby  is  denied. 

Done  in  open  Court  this  29  day  of  March,  1944. 

H.  A.  Hollzer 
United  States  District  Judge 

Appproved  as  to  form: 
Rupert  B.  Turnbull 

Attorney  for  Bankrupt 
Earl  E.  Moss  &  Louis  Lombardi 
By  Earl  E.  Moss 

Attorneys  for  Trustee  in  Bankruptcy, 
Harry  Ashton 

Judgment  entered  Mar.  29,  1944.  Docketed  Mar.  29, 
1944.  C.  O.  Book  24,  Page  309.  Edmund  L.  Smith. 
Clerk.     By  L.  Wayne  Thomas,  Deputy. 

[Endorsed]:     Filed   Mar.    29,    1944.    [156] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  CIRCUIT  COURT 
OF  APPEALS. 

Notice  is  hereby  given  that  Harry  Ashton,  as  Trustee 
in  Bankruptcy  in  the  above  entitled  matter,  hereby  appeals 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  Order  Affirming  the  Orders  of  the  Referee  ( 1  ) 
Denying  Trustee's  Motion  to  Vacate  Discharge  of  Bank- 
rupt; and  (2)  Denying  Trustee's  Petition  for  Turnover 
Order  and  Dismissing  Order  to  Show  Cause  With  Re- 
spect Thereto,  entered  in  this  proceeding  on  the  29th  day 
of  March,  1944  in  Civil  Order  Book  No.  24  at  Page 
309  in  the  office  of  the  Clerk  of  said  Court. 

Dated:    April  20th,  1944. 

Earl  E.  Moss  and  Louis  Lombard! 
By  Earl  E.  Moss, 

Attorneys  for  Appellant. 

[Endorsed]:     Filed  Apr.  20,  1944.    [157] 
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[Title  of  District  Court  and  Cause.] 
DESIGNATION  OF  PORTION  OF  RECORD  AND 
STATEMENT  OF  POINTS. 
Now  comes  appellant  in  the  above  entitled  matter  and 
herewith  designates  the  following"  as  those  portions  of  the 
record  and  proceedings  herein  which  he  deems  should  be 
contained  in  the  record  on  appeal  in  this  cause  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

1.  Trustee's  Petition  for  an  Order  revoking  discharge 
of   Bankrupt. 

2.  Petition  of  Trustee  for  Order  to  Show  Cause  why 
the  petitioning  Trustee  is  not  the  owner  of  the  Bankrupt's 
beneficial  interest  in  Trust  No.  245. 

3.  Answer  of  Bankrupt  to  petition  for  order  revoking 
discharge. 

4.  Answer  of  Bankrupt  to  petition  for  Order  to  Show 
Cause  Re  ownership  of  beneficial  interest  in  Trust  No. 
245. 

5.  Order  of  Referee  denying  petition  for  an  order 
vacat-  |T58]  ing  Bankrupt's  discharge  and  order  deny- 
ing that  Trustee  is  entitled  to  the  beneficial  interest  of 
Bankrupt  in  Trust  No.  245.  together  with  findings  of  fact 
and  conclusions  of  law  of  Referee  respecting  the  two  fore- 
going orders. 

6.  Petition  of  Trustee  for  review  of  the  foregoing- 
orders  of  Referee. 

7.  Order  of  District  Judge  affirming  the  foregoing 
orders  of  Referee  which  Order  of  the  District  Judge  was 
entered  in  the  office  of  the  Clerk  of  said  Court  on  March 
29th.  1944,  in  Civil  Order  I5()ok  No.  29  at  Page  309. 

8.  All  exhibits  offered  and  received  in  evidence  at 
hearing  before  the  Referee  on  Trustee's  petition  for  or- 
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der  revoking-  Bankrupt's  discharge  and  the  hearing  on 
order  to  show  cause  Re  beneficial  interest  in  Trust  No. 
245. 

9.  Testimony  of  Charles  Ralph  Sentney,  Bankrupt  and 
of  Martin  Goldman  taken  by  Kate  W.  Lieden,  Reporter 
at  hearings  before  Referee  on  Trustee's  petition  for  order 
revoking  discharge  and  testimony  of  said  witnesses  at 
hearing  before  Referee  on  Trustee's  petition  for  order  to 
show  cause  Re  beneficial  interest  in  Trust  No.  245. 

10.  Notice  of  Appeal. 

11.  This  Designation  of  Portion  of  Record  and  State- 
ment of  points. 

POINTS  UPON  WHICH  APPELLANT  INTENDS 
TO  RELY  ON  APPEAL. 

L  The  District  Judge  erred  in  adopting  and  ajjprov- 
ing  Conclusion  Number  I  of  the  findings  of  fact  and 
conclusions  of  law  in  the  proceeding  to  revoke  the  dis- 
charge of  the  Bankrupt  wherein  the  Referee  concluded 
that  on  the  date  of  the  commencement  of  the  bankruptcy 
proceedings  and  for  six  months  thereafter,  the  Bank- 
rupt had  no  property  interest  in  Trust  No.  245  with  the 
First  National  [159]  Bank  of  Santa  Ana,  California, 
which  the  Bankrupt  could  by  any  means  have  transferred 
and  that  there  was  no  property  in  said  trust  which  could 
or  did  pass  by  operation  of  law  to  the  Trustee  in  Bank- 
ruptcy. 

2.  The  District  Judge  erred  in  failing  to  find  that  on 
the  date  of  the  commencement  of  the  proceedings  in  Bank- 
ruptcy, the  Bankrupt's  interest  in  said  Trust  No.  245 
with  the  First  National  Bank  of  Santa  Ana,  California, 
was  property  which  the  Bankrupt  could  by  any  means 
have  transferred. 
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3.  That  the  District  Judge  erred  in  adopting  con- 
clusion Number  III  of  the  Findings  of  Fact  and  Con- 
clusions of  Law  of  the  Referee,  wherein  the  Referee  con- 
cluded that  the  Bankrupt  was  not  guilty  of  any  bad  faith 
or  concealment  of  assets  or  knowingly  or  intentionally 
making  a  false  oath. 

4.  That  the  District  Judge  erred  in  failing  to  find 
that  the  Bankrupt  was  guilty  of  bad  faith  and  was  guilty 
of  knowingly  and  intentionally  making  a  false  oath. 

5.  That  the  District  Judge  erred  in  failing  to  find  that 
the  advice  of  the  Bankrupt's  counsel  on  which  the  Bank- 
rupt relied  in  stating-  in  Schedule  B-4  that  he  had  no 
property  in  expectancy  and  no  property  held  in  trust  for 
him,  was  contrary  to  the  law  and  that  said  advice  was 
given  knowingly  and  intentionally  and  in  bad  faith. 

6.  That  the  District  Judge  erred  in  adopting  conclu- 
sion IV  of  the  Findings  of  Fact  and  Conclusions  of  Law 
of  the  Referee  in  the  proceeding  to  revoke  the  discharge 
of  the  Bankrupt  where  the  Referee  concluded  that  the 
petition  for  an  order  revoking  the  discharge  of  the  Bank- 
rupt should  be  denied. 

7.  That  the  District  Judge  erred  in  refusing  to  make 
an  order  revoking  the  discharge  of  the   Bankrupt. 

8.  That  the  District  Judge  erred  in  adopting  and  ap- 
proving finding  Number  I  made  by  the  Referee  in  the 
Findings  of  Fact  and  [160]  conclusions  of  law  on  the 
proceeding  for  an  order  declaring  the  Trustee  to  be  the 
owner  of  a  beneficial  interest  in  said  Trust  No.  245 
with  the  First  National  Bank  of  Santa  Ana,  California, 
in  which  finding  the  Referee  held  that  on  the  date  of  the 
commencement  of  the  bankruptcy  proceedings  the  bank- 
rupt had  no  interest  in  said  Trust  No.  245,  which  he 
could  by  any  means  have  transferred  or  have  passed  by 
operation  of  law  to  the  Trustee  in   Bankruptcy. 
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9.  That  the  District  Judge  erred  in  Hndinj::  that  on 
the  date  of  the  commencement  of  the  Bankruptcy  pro- 
ceedings the  Bankrupt  had  an  interest  in  said  Trust  No. 
245,  which  he  could  by  any  means  have  transferred  and 
have  passed  by  operation  of  law  to  the  Trustee  in  Bank- 
ruptcy. 

10.  That  the  District  Judge  erred  in  adopting  finding 
Number  III  made  by  the  Referee  in  Bankruptcy  at  the 
proceeding  to  declare  the  Trustee  in  Bankruptcy  the  owner 
of  the  said  interest  in  Trust  Number  245  in  which  find- 
ing the  Referee  found  that  on  the  date  of  the  commence- 
ment of  this  proceeding  and  for  six  months  thereafter, 
the  Bankrupt  had  no  interest  in  said  Trust  No.  245,  which 
passed  by  law  to  the  Trustee  in  Bankruptcy. 

11.  That  the  District  Judge  erred  in  adopting  and 
approving  Conclusion  number  I  made  by  the  Referee  in 
Bankruptcy  in  the  Findings  of  Fact  and  Conclusions  of 
Law  on  the  proceeding  to  declare  the  Trustee  in  Bank- 
ruptcy the  owner  of  the  said  Trust  Number  245,  in  which 
Conclusion  the  Referee  concluded  that  the  petition  of  the 
Trustee  for  an  order  requiring  said  First  National  Bank 
of  Santa  Ana.  California  and  the  Bankrupt  to  convey 
to  the  Trustee  in  Bankruptcy  the  Bankrupt's  interest  in 
said  Trust  No.  245,  should  be  denied. 

12.  That  the  District  Judge  erred  in  failing  to  con- 
clude that  the  said  petition  of  the  Trustee  in  Bankruptcy 
for  an  order  requiring  the  said  First  National  Bank  of 
Santa  Ana,  California,  and  the  said  Bankrupt  to  con- 
vey to  the  Trustee  in  Bankruptcy  his  [161]  interest  in 
said  Trust  No.  245,  should  be  granted. 

13.  The  District  Judge  erred  in  adopting  Conclusion 
Number  IT  by  the  Referee  in  Bankruptcy  in  the  findings 
of  fact  and  conclusions  of  law  in  the  proceeding  to  de- 
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clare  the  Trustee  in  Bankruptcy  the  owner  of  said  in- 
terest in  said  Trust  No.  245,  in  which  Conckision  the 
Referee  concluded  that  the  Trustee  in  Bankruptcy  was 
not  the  owner  of  any  interest  in  the  said  Trust  No.  245  or 
any  of  the  proceeds  thereof. 

14.  That  the  District  Judg'e  erred  in  failing-  to  con- 
clude that  the  Trustee  in  Bankruptcy  was  the  owner  of 
the  Bankrupt's  interest  in  said  Trust  No.  245  and  the 
proceeds   thereof. 

15.  That  the  District  Judge  erred  in  adoptinj^  the 
Order  of  the  Referee  in  Bankruptcy  made  in  the  two  pro- 
ceedings, to-wit:  The  proceeding  to  revoke  the  Bank- 
rupt's discharge  and  the  proceeding  to  declare  the  Trus- 
tee in  Bankruptcy  the  owner  of  the  Bankrupt's  interest 
in  said  Trust  No.  245,  in  which  order  the  said  Referee 
denied  the  petition  of  the  Trustee  in  Bankruptcy  for  an 
order  setting  aside  and  revoking  the  discharge  of  the 
Bankrupt,  and  denied  the  petition  of  the  Trustee  for  an 
Order  that  he  was  the  owner  of  the  Bankrupt's  interest 
in  said  Trust  No.  245. 

16.  That  the  District  Judge  erred  in  refusing  to  order 
that  the  discharge  of  the  Bankrupt  be  set  aside  and  re- 
voked and  in  refusing  to  Order  that  the  Trustee  in  Bank- 
ruptcy is  the  owner  of  said  interest  in  said  Trust  Num- 
ber 245  and  in  refusing  to  order  that  the  said  First  Na- 
tional Bank  of  Santa  Ana,  California,  and  the  said  Bank- 
rupt convey  said  interest  in  said  Trust  Number  245  to 
the  Trustee  in  Bankruptcy. 

Dated:     April  20th,  1944. 

EARL  E.  MOSS  and  LOUIS  LOMBARDI, 

By  Louis  Lombardi 

Attorneys  for  Appellant,?. 
[Endorsed]:     Filed  Apr.  20,  1944.   [162] 
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[Title  of  District  Court  and  Cause.] 

SUPPLEMENTARY  DESIGNATION. 
Now  comes  appellant  in  the  above  entitled  matter  and 
files  this  his  supplementary  designation  of  jwrtions  of  the 
record  which  should  be  contained  in  the  record  on  appeal 
of  said  cause  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  makes  the  followinj^-  additional 
designations : 

1.  Debtor's  petition,  filed  October  16,  1942. 

2.  Adjudication  of  Bankrupt. 

3.  Order  of  Reference. 

Dated  this   11th  day  of   May.    1944. 

EARL  E.  MOSS  and  LOUIS  LOMBARDl. 
By  Louis  Lombardi. 

[Endorsed]:     Filed  May  12,  1944.  [163] 
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[Title  of  District  Court  and  Cause.] 

ADMISSION  OF  SERVICE  OF  DESIGNATION 
OF  PORTIONS  OF  RECORD  AND  STATE- 
MENT OF  POINTS  AND  SUPPLEMENTARY 
DESIGNATION.  • 

Service  of  Appellant's  Designation  of  Portions  of  Rec- 
ord and  State  of  Points  and  Supplementary  Designation 
admitted  this   18  day  of  May,   1944. 

Rupert  B.  Turnbull 

Attorney  for  Respondent. 

[Endorsed]:     Filed  May  18,  1944.   [164] 
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[Title  of  District  Court  and  Cause,  j 

ORDER. 

It  appearing  from  the  affidavit  of  Earl  E.  Moss,  one 
of  the  attorneys  for  the  Appellant  in  the  above  entitled 
matter  that  it  is  necessary  that  the  time  be  extended  for 
docketing  the  appeal  in  the  office  of  the  Clerk  of  the  Cir- 
cuit Court  of  Appeals  of  the  Ninth  Circuit, 

It  Is  Therefore  Ordered  that  the  time  for  docketing 
said  appeal  be  and  is  hereby  extended  to  and  including 
the  10th  day  of  June,  1944. 

Dated  May  25,  1944. 

H.  A.  HoUzer 

Judge 

[Endorsed]  :     Filed  May  25,  1944.  [165] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK. 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing-  pages  numbered  from  1 
to  165  inclusive  contain  full,  true  and  correct  copies  of: 
Debtor's  Petition  in  Bankruptcy;  Order  of  Adjudication 
and  of  General  Reference;  Petition  for  Order  Revoking 
Discharge;  Petition  for  Order  to  Show  Cause;  Answer 
of  Bankrupt  to  Trustee's  Petition  for  an  Order  Revoking 
the  Discharge  and  Bankrupt's  Return  to  the  Order  to 
Show  Cause  Issued  October  7,  1943,  Thereon;  Answer 
of  Bankrupt  to  Petition  for  Order  to  Show  Cause  for 
Turnover  Proceedings  and  Bankrupt's  Return  to  Order 
to  Show  Cause  Granted  Thereon  on  October  7.  1943; 
Trustee's  Exhibits  1  and  2;  Order  of  Referee  Dated  De- 
cember 6,  1943;  Findings  of  Fact  and  Conclusions  of  Law 
and  Order ;  Petition  for  Review ;  Referee's  Certificate  on 
Review ;  Order  Affirming  the  Orders  of  the  Referee  ( 1 ) 
Denying  Trustee's  Motion  to  Vacate  Discharge  of  Bank- 
rupt; and  (2)  Denying  Trustee's  Petition  for  Turnover 
Order  and  Dismissing  Order  to  Show  Cause  with  Re- 
spect Thereto;  Notice  of  Appeal;  Designation  of  Portion 
of  Record  and  Statement  of  Points;  Supplementary 
Designation ;  Admission  of  Service  of  Designation,  etc. ; 
and  Order,  which,  together  with  one  volume  of  Report- 
er's Transcript  transmitted  herewith,  constitute  the  rec- 
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ord  on  appeal  to  the  Circuit  Court  of  Appeals   for   the 
Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing-,  compar- 
ing, correcting  and  certifying  the  foregoing-  record  amount 
to  $40.25  which  sum  has  been  paid  to  me  by  Appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  7  day  of  June,  1944. 

[Seal]  EDMUND  L.  SMITH,  Clerk 

By  Theodore  Hocke 

Deputy  Clerk 
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In  the  District  Court  of  the  United  States, 

Southern  District  of  Cafifomia. 

"entral  Division 

£ti:rc.    H  :      -  -c  Hubert  F.  Laughran.  Referee  in 

BAXKRUPTO'. 

In  Bankruptcy 

Xo.  41.495-H 

IX  THE  MATTER  OF 

CHARLES  RALPH  SEXTXEY. 

A  BAXKRUPT. 

RepCMter's  Transcript  of  Proceedii^  Had  and  Taken  in 

the  Above  Entitled  Matter,  on  October  13.  1943. 
Appearances: 

Earl  E.  Moss.  Esq., 
S4l  So.  Serrano— DR.  3111 
Los  Alleles,  California 
and 
Louis  Lombardi.  Esq., 

528  Associated  Realt>   Bldg.— TR.  3051 
Los  Aii^jeles.  California, 

For  the  Trustee.  Harry  Ashton.  Esq. 

Rupert  B.  Tumbull,  Esq., 

400  Title  Insurance  BW?.— MU.  6312 
Los  Ai^ides.  California 
and 
Martin  Gcddman.  Esq., 
9000  Sunset  Blvd— BR.  2-4038 
Los  Ai^des.  CaKfomia, 

For  the  Bankrupt.  Charles  Ralph  Sentney. 

A.  M.  Bradle>-.  Esq.. 
Santa  Ana.  California, 

For  the  First  Xational  Bank  of  Santa  Ana. 
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Charles  Ralph  Sentney  October  13,   1943. 

Order    to    Show    Cause    re    Discharge 
Order  to  Show  Cause  re  a  Certain  Trust. 

The  Referee:     Charles  Ralph  Sentney. 

Mr.  Moss:     The  Trustee  is  ready. 

Mr.  Goldman:  If  the  Court  please.  1  want  to  asso- 
ciate Judg-e  Turnbull  as  associate  counsel  for  the  bank- 
rupt. 

The  Referee:  Who  is  a]^pearing"  on  behalf  of  the 
Trustee? 

Mr.  Moss:     Myself  and  Mr.  Lombardi. 

The  Referee:  And  this  is  the  Trustee's  order  to  show 
cause  ? 

Mr.  Moss :  There  are  two :  I  was  just  wondering- 
whether  it  wouldn't  be  well  to  consolidate  them.  T 
imagine  much  of  the  testimony  would  apply  to  both. 
There  is  a  jietition  for  an  order  revoking  the  discharge 
and  a  petition  for  an  order  adjudging  the  trustee  to  be 
the  owner  of  a  certain  trust. 

Mr.  Turnbull:  We  will  object  to  the  consolidation, 
because  different  rules  of  the  burden  of  proof  apply,  but 
we  will  stipulate  the  evidence  can  be  used  in  the  two  pro- 
ceedings without  re-introducing  it.  Tn  one  proceeding 
the  evidence  would  have  to  show  criminal  intent  and  in 
the  other  it  would  not,  but  T  don't  believe  we  should  have 
to  put  the  two  evidences  in  separately.  Can  we  have  a 
stipulation  on  that? 

Mr.  Moss :  The  stipulation  that  the  evidence  may  ap- 
ply to  each  is  satisfactory. 

Mr.  Turnbull:     So  accepted.   [2*] 


*Page  number  appearing  at  foot  of  Reporter's  Transcript. 
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Mr.  Bradley:  I  appear  on  behalf  of  the  First  National 
Bank  of  Santa  Ana,  in  response  to  an  order  to  show 
cause. 

The  Referee:  It  would  seem  to  follow  that  attention 
should  first  be  g'iven  to  the  turnover  order  and  if  that 
is  not  supported  then  it  would  seem  to  follow  that  the 
other  would   fall  without   further  contention. 

Mr.  Moss:  I  would  not  like  Your  Honor  to  have  any 
idea  that  that  is  the  law,  because  there  is  am]ile  authority 
to  the  effect  that  it  was  the  duty  of  the  bankrupt  to 
schedule  this  asset,  irrespective  of  the  fact  that  the  Trus- 
tee mig"ht  not  recover  it.  and  there  is  also  ample  authority 
to  the  effect  that  any  fraud  or  any  fact  which  would 
have  entitled  the  Trustee  to  have  an  order  made  denying" 
the  bankrupt's  discharge  is  sufficient  to  revoke  his  dis- 
charge, so  then  if  it  is  true  that  the  Trustee  would  not 
be  entitled  to  this,  still  it  was  the  duty  of  the  bankrupt 
to  schedule  it,  and  by  reason  of  his  failure  to  schedule 
it  we  are  entitled  to  have  his  discharge  revoked.  T  will 
submit  my  authorities  later. 

Mr.  Turnbull:  Would  it  make  it  any  easier  for  ^^our 
Honor  if  we  state  our  position?  We  have  filed  the  re- 
turns. 

The  Referee :  I  am  just  going  through  them  now.  M}- 
remarks  may  be  qualified  with  the  thought  Mr.  Moss  has 
given.     I  have  no  pre-conceived  idea  about  it. 

Mr.  Moss:  T  have  no  objection  to  proceeding  with 
the  turnover  order  first.  With  counsel's  stipulation  I 
think   [3]   we  can  go  right  ahead. 

Mr.  Moss:     Will  you  take  the  stand.  Mr.  Sentney? 

Mr.  Turnbull :  T  asked  the  Court  if  it  would  make 
any  difference  if  we  stated  our  positions. 

The  Referee:  I  think  you  might  as  well  let  the  Trus- 
tee put  on  his  case. 
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CHARLES  RAJ.PH  SENTNEY 
havinj^-  been  first  duly  sworn,  on  oath  testified  as  follows: 

Direct  Examination 
By  Mr.  Moss: 

Q.     You  are  the  bankrupt  in  this  j^iroceeding,  Charles 
Ralph  Sentney?  A.     I  am. 

Q.     Did  you  know  W.  A.  HufF  and  Edith  Huff  in  their 
lifetime?  A.     I  did. 

Q.     Were  they  any  relation  to  you  ? 
A.     She  was  my  aunt  and  he  was  her  husband— aunt 
and  uncle. 

Q.     Where  did  they  reside?  A.     At  Santa  Ana. 

Q.     California?  A.     Yes. 

Q.     How  long-  have  you  resided  in  California? 
A.     Since  about  1922  or  '23,  maybe  a  little  earlier  than 
that.  1921.  [4] 

Q.     When  you  first  came  to  California  did  you  have 
occasion  to  call  upon  Mr.  and  Mrs.  Hufif? 
A.     Yes  sir. 

Q.     Where  did  you  reside  in  California  at  that  time? 
A.     At  the  Stanford  University. 
Q.     How  long-  did  you  reside  there? 
A.     One  term;  that  is  one  year. 
Q.     Then  where  did  you  go  to  reside? 
A.     Los  Angeles. 

Q.     How  long  did  you  continue  to  reside  in  Los  An- 
geles ? 

A.     Ever  since.     Well,  T — there  was  a  tinie  T  was  in 
Santa  Barbara,  maybe  four  or  five  months. 

Q.     In  other  words,  since  about   1924  you  have  con- 
tinued to  reside  in  Los  Angeles?  A.     That's  right. 
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Q.  What  time  did  W.  A. — what  was  the  date  of  the 
death  of  W.  A.  Huff? 

A.  It  was  in  1927,  I  think  October,  might  have  been 
November,  1927. 

Q.     What  was  the  date  of  the  death  of  Edith  Huff? 

A.     April  20,  1943. 

O.  Now  from  1924  on,  how  frequently  did  you  see 
W.  A.  Huff  and  Edith  Huff? 

A.  Well,  I  would  say  on  an  average  of  once  a  month 
during  his  lifetime.  I  saw  her  oftener  than  that  after- 
wards. 

Q.     Did  you  say  W.  A.  Huff  died  in  1927?   [5] 

A.     I  believe  that  is  the  date,  yes  sir. 

Q.     What  part  of  the  year  1927  did  he  die? 

A.  In  the  latter  part;  I  am  not  sure  of  the  year,  could 
have  been  1927  or  1928,  but  I  believe  it  was  in  October. 

Q.  October  of  1927?  Are  you  familiar  with  the 
trust  that  he  created  and  Mrs.  Huff  created,  with  the 
First  National  Bank  of  Santa  Ana,  on  May   10,   1927? 

A.  I  am  familiar  with  the  one  he  had  created  at  the 
time  of  his  death. 

Q.     When  did  you  first  learn  he  had  created  that  trust? 

A 
but 

Q 

A 

Q 

Q 

A 

Q 

A 
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After   his   death.      Well,    I    knew   there   was   one 
I  didn't  know  what  it  was. 

When  did  you  first  learn  there  was  a  trust? 

During  his  illness. 

His  last  illness?  A.     Yes  sir. 

Did  you  learn  more  of  the  details  after  his  death? 

Yes  sir. 

How  long  after  his  death? 

Well,  very  shortly.     I  would  say  within  thirty  days. 

What  did  you  learn  then? 
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A.  1  learned  that  there  was  a  trust  created  by  his  wife 
and  himself  in  connection  with  the  property  they  had.  and 
in  order  to  have  the  property  manap^ed  for  her  and  in 
order  to  distribute  the  income  to  her  and  to  heirs  on  his 
side  of  the  family.  [6] 

Q.     How  did  you  secure  that  information? 

A.     She  gave  it  to  me. 

Q.     She  gave  you  a  copy  of  the  trust? 

A.     I  saw  a  copy  of  the  trust.     She  showed  it  to  me. 

Q.     And  you  read  it  over  at  that  time? 

A.     Yes  sir. 

Q.     Did  you  take  a  copy  away  with  you? 

A.  I  had  one  for  some  time,  to  familiarize  myself  with 
it,  there  had  been  some  changes — 

Q.  Well- 
Mr.  Turnbull:     He  didn't  finish  his  answer. 

A.  — As  I  said,  there  had  been  numerous  changes 
and  it  took  time  to  go  over  it  and  see  what  was  in  effect 
at  that  time  in  the  way  of  amendments  that  were  made 
since  they  created  it:  there  were  several  amendments. 

Q.     When  was  it  you  studied  it  over  ? 

A.     Within  the  first  thirty  days  after  his  death. 

Q.  Now,  then,  from  that  time  on,  how  often  did  you 
have  occasion  to  see  Mrs.  HufT? 

A.  Very  often.  I  would  say  during  the  past  ten  or 
twelve  years  on  an  average  of  six  months  in  the  year  I 
was  seeing"  her  daily. 

Q.     Where  were  you  living  at  that  time? 

A.     At  which  time? 

O.  The  time  immediately  following  his  death  up  to  the 
time  of  her  death.  [7] 
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A.  I  lived  several  places.  At  the  time  of  her  death 
I  was  living  next  door  to  her. 

Q.     How  long  had  you  lived  there? 

A.     About  ten  or  twelve  years. 

Q.     Where  was  she  living  at  that  time? 

A.     8855  St.  Ives  Drive,  Los  Angeles. 

Q.     And  she  had  lived  there  for  about  twelve  years? 

A.  Off  and  on,  except  when  she  went  to  Balboa.  She 
had  a  home  in  Balboa  and  I  didn't  see  her  when  she  went 
there. 

Q.  And  you  had  lived  in  your  residence  for  twelve 
years?  A.     Yes,  sir. 

Q.     And  you  saw  her  practically  every  day? 

A.     When  she  was  in  Los  Angeles,  yes  sir. 

O.  Did  she  consult  you  concerning  her  property  mat- 
ters? A.     In  many  instances,  yes  sir. 

Q.  Did  you  testify  in  your  first  examination  here  that 
you  were  employed  by  someone  concerning  ])roperty,  ad- 
vising? 

A.     Not  employed,  no.     Not  to  my  knowledge. 

Q.  Didn't  you  testify  you  were  advising  some  lady 
about  her  property  matters? 

Mr.  Turnbull :  That  is  objected  to  as  no  foundation 
laid  for  such  impeachment.  The  gentleman  is  entitled  to 
look  at  the  transcript  of  his  testimony  before  he  testifies. 

The  Referee:     Overruled.     If  the  exact  testimony  be- 
comes necessary  we  will  have  to  have  access  to  that;  this 
will  just  test  his  memory.   [8] 
By  Mr.  Moss : 

Q.  It  is  my  recollection  that  you  made  some  refer- 
ence to  some  one  whom  you  were  advising  concerning 
property  matters.  A.     Adelaide  Ross. 
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Q.     That  was  not  Mrs.  Huff? 

A.  No.  I  was  employed  by  Adelaide  Ross  to  manage 
her  property  for  her.  She  owns  a  lot  of  property  in  the 
district  I  am  in. 

The  Referee :  1  recall  your  reference  to  that.  T  don't 
recall  anything"  being  mentioned  about  Mrs.  Huff. 

Witness:     I  was  never  paid  by  Mrs.  Huff  for  anything. 
It   was   just   a   matter   by   way   of   advice.      If   she   had 
anything   in   her   mind   regarding  her   income   she  might 
have  asked  me  about  it,  or  she  might  not  have. 
By  Mr.  Moss: 

0.  You  were  familiar  with  the  various  changes  in 
the  trust  that  she  made  from  time  to  time? 

A.  No;  some  of  them  I  was.  There  were  some  I  ap- 
parently didn't  know  about. 

O.  Were  you  ever  consulted  concerning  the  price  at 
which  any  of  the  property  in  the  trust  should  be  sold? 

A.     Subsequent  to  her  death? 

Q.     At  any  time. 

A.  I  don't  think  she  could  sell  any  during  her  life. 
Subsequent  to  her  death,  yes  sir,  I  was  asked  about  it,  as 
[9]  to  what  I  thought  the  values  were,  and  what  they 
should  be. 

Q.     That  was  only  subsecjuent  to  her  death  ? 

A.  Well,  there  was  one  time  when  she  wanted  to  dis- 
pose of  her  house  up  here.  She  thought  she  might  want 
to  go  back  to  Santa  Ana,  and  we  discussed  what  the  house 
could  be  sold  for  and  what  a  house  could  be  bought  for 
in  Santa  Ana,  but  it  was  just  a  matter  of  discusgion. 

Q.  Now  when  you  filed  your  petition  in  bankruptcy — 
prior  to  filing  it,  you  took  a  copy  of  this  trust  to  your  at- 
torney, did  you? 
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A.     I  discussed  the  matter  with  him,  yes  sir. 

Q.  You  took  a  copy  of  the  trust  and  you  discussed  its 
effect? 

The  Referee:  Just  one  moment — will  you  split  that 
question  up? 

Mr.   Turnbull :     We   will   stipulate — 

The  Referee:     Just  a  moment;  just  read  the  question. 

By  Mr.  Moss: 

Q.  You  took  a  copy  of  the  trust  to  your  attorney's 
office? 

A.  Well,  1  think  I  discussed  it  with  him  at  the  time 
I  went  in  there;  as  a  matter  of  fact  I  know  1  did. 

Q.     What  did  you  tell  him? 

A.  I  told  him  I  knew  at  one  time,  when  the  trust  was 
created,  I  had  been  mentioned  in  the  trust.  I  said  1 
knew  I  couldn't  do  anything  with  the  interest  I  had,  and 
didn't  [lOJ  know  whether  I  had  it  at  that  time,  but  I  had 
no  way  of  knowing. 

Q.     Is  that  all  you  told  him? 

A.  Well,  I  don't  at  this  time  remember  any  other  dis- 
cussion about  it. 

Q.  Is  there  any  way  by  which  you  could  refresh  your 
recollection  ? 

A.     No,  I  don't  know  of  any  at  the  moment. 

Q.  In  other  words,  as  far  as  you  now  remember,  and 
you  have  no  other  means  of  refreshing  your  recollection, 
you  have  told  us  everything  you  told  Mr.  Goldman  at  the 
time  you  first  discussed  the  matter  with  him? 

A.     Regarding  this  trust? 

Mr.  Turnbull :  Limit  your  question  to  a  particular 
time. 
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Q.  Yes  sir,  I  want  to  know  about  the  lirst  time  you 
discussed  your  matters  with   Mr.  Goldman. 

A.      Is  it  in  connection  with  tlie  bankruptcy,  you  mean? 

Q.     Yes  sir. 

A.  I  had  an  opportunity  at  one  other  time  to  discuss 
the  trust  with  him.  but  not  my  interest. 

Q.     You  mean  prior  to  the  bankruptcy  priKcedinj^? 

A.  Yes ;  but  it  had  no  connection  with  me ;  it  was  in 
connection  with  a  matter  of  income  division  on  one  mem- 
ber of  my  uncle's  portion  of  the  family.  I  discussed  it 
with  him  then,  and  at  that  time  I  took  the  copy  that  my 
aunt  had  to  him  and  went  over  it  with  him,  but  you  were 
asking  me  in  |llj  connection  with  the  time  I  discussed 
this  with  him — 

Q.     When  was  that? 

A.  Oh,  I  would  say  possibly  a  year  or  eighteen  months 
previous  to  the  time  1  filed  bankruptcy. 

O.     How  did  you  happen  to  be  active  in  that  matter? 

A.  Well,  because  one  of  the  interested  parties,  I  don't 
know  what  you  would  call  them,  on  my  uncle's  side,  had 
died.  There  was  a  division  of  this  income  between  his 
heirs  and  my  aunt,  and  one  of  those  heirs  died  and  there 
was  a  question  in  her  mind  as  to  whether  or  not  she  had 
a  right  to  the  income  of  that  person  who  had  died  as 
long  as  she  lived,  instead  of  his  heirs  having  it  divided 
among  them,  and  I  discussed  it  with  him  and  we  subse- 
quently arrived  at  an  agreement  with  the  heirs  on  his  side 
of  the  family  regarding  the  income  of  that  one  person 
that  was  deceased. 

O.  And  in  that  matter  you  w^ere  representing  Mrs. 
Huff? 
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A.     Yes ;  she  was  not  well  at  the  time. 

Q.  Did  you  represent  her  in  any  other  matters  con- 
cerning the  trust? 

A.     Income  matters,  several  times,  yes  sir. 

Q.  Did  you  have  occasion  to  discuss  the  matter  of  the 
trust  with  the  trust  officers  of  the  First  National  Bank  of 
Santa  Ana  frequently? 

A.  Yes  sir,  I  have  discussed  it  with  them.  In  con- 
nection with  income  only.  That  was  one  place  1  had 
gone  for  her. 

Q.  Now  going  back  to  the  hrst  occasion  that  you  dis- 
[12]  cussed  your  bankruptcy  with  Mr.  Goldman,  have 
you  told  us  all  that  you  told  him  about  the  trust  matter? 

A.  As  near  as  I  can  remember,  yes.  I  described  what 
the  provision  was  as  I  understood  it. 

Q.  Did  he  then  proceed  to  prepare  your  schedules  in 
bankruptcy?  A.     That's   right. 

Q.  And  you  signed,  hied  and  swore  to  the  schedules 
that  are  on  file  in  their  present  form?  A.     I  did. 

Q.  Did  you  have  any  other  discussion  of  the  trust 
with  Mr.  Goldman  before  you  signed  and  filed  them? 

A.  My  attorney  told  me  I  had  no  interest  in  this  Huff 
trust,  number  245 ;  that  I  had  no  interest  at  all  in  it. 

Q.     At  that  time  did  he  have  a  copy  of  the  trust? 

A.     Well,  as  I  remember  it — 

O.     What  I  am  anxious  to  know  is  this — 

Mr.  Turnbull :     He  is  entitled  to  answer  the  question. 

Mr.   IMoss :     I  will  withdraw  the  question. 
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By  Mr.  Moss: 

Q.  What  1  would  like  to  know  is  this:  If  Mr.  Gold- 
man didn't  have  a  copy  of  that  trust  before  him,  liow 
could  he  be  so  positive? 

Mr.  Turnbull :  Object  to  that ;  this  witness  has  here- 
tofore said  that  he  had  given  Mr.  Goldman  a  copy  of 
that  trust  before.   [13] 

The  Referee:  1  will  overrule  the  objection.  The 
question  is  somewhat  ar<4umentati\e  but  I  think  it  should 
be  i)ermitted.     Ask  it  ag'ain. 

By  Mr.  Moss :     I  will  withdraw  that  question. 

Q.  At  the  time  that  you  had  the  discussion  with  Mr. 
Goldman  and  he  rendered  you  the  opinion  that  you  had 
no  interest  that  should  be  mentioned  in  your  schedules, 
didn't  you  have  a  copy  of  the  trust  there? 

A.  I  don't  believe  I  did,  but  I  know  at  the  time  I  had 
taken  the  matter  up  previously  with  him  in  connection 
with  this  income  thing  and  I  I)elieve  Mr.  Goldman  made  a 
copy  of  it  at  that  time,  but  I  didn't  take  one  to  him  at 
that  time. 

O.  Well  did  he,  at  that  time  of  preparing-  your  peti- 
tion in  I)ankruptcy,  and  at  the  time  you  were  discussing 
the  matter  did  he  bring  out  the  copy  and  discuss  it  with 
you? 

A.  I  don't  remember  that.  I  would  be  inclined  to  say 
that  he  did,  but  I  don't  know.  1  asked  him  for  an  opin- 
ion and  he  rendered  an  opinion  on  it. 

O.  Did  you  have  any  further  discussion  after  the 
filing  of  your  petition?  A.     Not  to  my  knowledge. 
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O.  Did  you  at  any  later  time  discuss  the  matter  of 
whether  or  not  a  reference  to  the  trust  should  have  been 
included  in  your  petition  with  'Wv.  Goldman?   1 14J 

A.     Not  until  this  matter  came  up. 

O.  Did  Mrs.  Fluff  have  a  copy  of  the  trust  at  her 
house?  A.     Yes  sir. 

O.  Did  she  frequently  bring  it  out  to  discuss  it  with 
you  ?  A.     No. 

O.  Did  3'ou  ever  look  over  the  copy  of  the  trust  she 
had  at  her  house?  A.     Yes. 

O.  When  was  the  last  time,  prior  to  her  death,  that 
you  looked  it  over? 

A.  I  think  it  was  the  time  I  took  it  over  to  Mr.  Gold- 
man on  this  income  matter. 

O.  That  was  about  eighteen  months  before  you  filed 
your  petition  in  bankruptcy? 

A.     I  believe  it  was  about  that. 

O.     And  you  read  over  the  trust  at  that  time? 

A.     No,  I  didn't.     It  is  a  pretty  long  instrument. 

O.  You  knew  the  provisions  it  contained  concerning 
yourself? 

A.  I  knew  the  original  provisions  it  contained  concern- 
ing myself. 

O.  At  the  time  you  took  it  over  to  ]\Ir.  Goldman  you 
then  learned  of  the  provisions  it  contained  then  about 
yourself? 

A.  As  far  as  the  copy  was  concerned,  but  I  don't 
know  that  there  were  any  new  provisions  on  the  one  she 
had. 

Mr.  Moss:    That  is  all.  [15] 


Charles  Ralph  Scnfiicy  77 

(Testimony  of  Charles  Ralph  Sentncy.) 

Cross-Exaniination 
By  Mr.  Turnbull : 

O.  This  trust  that  you  refer  to,  there  is  only  one 
trust  under  tliis  number,  as  far  as  you  know? 

A.     As  far  as  I  know,  yes. 

Q.  Vdu  have  referred  se\eral  times  to  the  condition 
that  the  trust  was  in  at  certain  times.  Have  you  lecirned 
since  that  during-  her  lifetime  Mrs.  Huff  made  amend- 
ments to  the  trust  and  filed  them  in  the  office  of  the  First 
National  Bank  of  Santa  Ana,  as  trustee? 

A.     That  is  right. 

Q.  Have  you  at  any  time  since  the  creation  of  this 
trust  in  1927  received  any  money  from  it? 

A.     No  sir. 

O.     Have  you  received  any  property  from  it? 

A.     No  sir. 

Q.  Have  you  received  any  benefits  of  any  kind  from 
it?  A.     No  sir. 

Q.  At  the  time  of  the  filing  of  your  bankruptcy.  Mrs. 
Hufl-'  was  a  li\'ing  person?  A.     That  is  right. 

O.  During  all  of  the  times  you  were  before  this 
court  in  the  bankruptcy  proceedings  and  for  fully  six 
months  after  your  adjudication,  she  was  a  living  person? 

A.     That  is  correct. 

Q.  \\'ere  you  familiar,  at  the  time  you  filed  your 
bank-  [16]  ruptcy  schedules  of  the  recital  in  the  trust 
that  no  person  other  than  Mrs.  Hufif  could  alienate  or 
anticipate  or  do  anything  with  the  property,  the  subject 
matter  of  the  trust?  A.     That  is  right. 
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Q.     You  knew  that?  A.     Yes  sir. 

Q.  Were  you  familiar,  also,  with  the  recital  in  the 
original  trust  that  no  conveyance  could  be  made? 

Mr.  Moss :  I  will  stipulate  he  is  familiar  with  the 
entire   contents. 

Mr.  Turnbull :     That  is  enough  from  this  witness. 

Mr.  Moss :  At  the  time  of  the  filing  of  the  petition  in 
bankruptcy  he  was  familiar  with  the  entire  contents  of 
the  trust. 

Mr.  Turnbull :  I  will  stipulate  he  knew  about  the 
original  trust,  but  I  am  going  to  prove  he  didn't  know 
about  certain  amendments  which  cut  him  off. 

The  Referee:     You  had  better  ask  the  question. 

By  Mr.  Turnbull :  Q.  You  were  familiar  with  the 
terms  of  the  original  trust  of  May  10,  1927,  at  the  time 
of  your  bankruptcy?  A.     I   was. 

Q.  After  Mrs.  Huff's  death  did  you  learn  of  any 
amendments  that  you  were  not  familiar  with  at  the  time 
of  the  bankruptcy;  any  amendments  to  the  trust? 

A.     Yes  sir.  [17] 

Q.  T  think  this  morning  when  the  trust  officer  showed 
you  an  amendment  you  said  you  had  not  known  about 
that?  A.     That  is  right. 

Mr.  Turnbull :  We  will  identify  those  later  on  in  a 
dift'erent  manner.  That  is  all  for  the  cross-examination 
of  this  witness.  We  will  probably  call  him  later  on  as 
our   own  witness   in  the  defense. 

By  the  Referee:  Q.  Mr.  Sentney,  did  you  receive  :\ny 
loans  or  advances  or  gifts  from  Mr.  and  Mrs.  Huff  dur- 
ing their  life? 

A.     Uh,  I  have  had  gifts  from  them,  yes  sir. 
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O.     ()\   what  size  and  what  character? 

A.  (J)h,  T  don't  know — over  that  period  of  time  there 
were — 

O.  Did  you  receive  any  from  Mrs.  Huff  after  Mr. 
Huff's  death? 

A.  xN^othinj.^"  that  \\as — nothing  out  of  the  ordinary 
gifts    from   her. 

Q.  Did  you  receive  any  advances  against  your  inter- 
est in  the  trust?  A.     No  sir. 

O.  Vou  didn't  receive  any  prepayment  or  anything 
to  go  against  your —  A.     No  sir. 

Redirect  Examination 

By   Mr.   Moss: 

Q.  ^'ou  knew  at  the  time  you  tiled  your  petition  |181 
in  bankruptcy  that  upon  the  death  of  Mrs.  Huff  you 
would  be  entitled  to  receive  some  of  the  residuum — some 
of  the  corpus  of  the  trust? 

Mr.  Turnbull :  That  is  an  attempt  to  vary  the  terms 
of  the  instrument.  That  written  instrument  is  an  ex- 
press trust  under  the  California  Code,  and  it  cannot  be 
varied  by  oral  evidence.  Either  he  gets  it  or  he  doesn't 
get  it.  We  will  have  to  test  the  sufficiency  of  that  docu- 
ment under  the  law.  It  is  not  my  idea  or  the  witness' 
idea  of  it. 

The  Referee:  Yes,  I  think  that  should  be  sustained. 
Possibly  he  was  going  to  get  something,  but  what  he 
knew  is  another  point.     I  will  sustain  that. 

Mr.  Moss :     No  further  questions. 

The  Referee:     That  is  all,  Mr.  Sentney. 

( Witness  excused. ) 

3*Ir.  Moss:     Is  the  trust  officer  of  the  bank  here? 
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L.  S.  MORTENSON 
ha\ing"  been  first  duly  sworn,  on  oath  testified  as  follows : 

Direct  Examination 
By   Mr.    Moss: 

O.     What  is  your  business,  Mr.  Mortenson? 

A.  Trust  officer  of  the  First  National  Bank  of  Santa 
Ana. 

Q.  And  as  such  trust  officer  are  you  familiar  with  a 
certain  Declaration  of  Trust,  known  as  Trust  No.  245  of 
the  First  National  Bank  of  Santa  Ana? 

A.     Yes  sir.    [19] 

Q.     How  long  have  you  been  such  a  trust  officer? 

A.     Eight  years. 

Q.  Were  you  acquainted  with  Edith  Huff  during  her 
lifetime? 

A.     Just  slightly;  she  called  in  very  seldom. 

Q.  Since  you  have  been  such  trust  officer  have  you 
been    familiar   with   this   trust?  A.     Yes    sir. 

Mr.  Moss:  I  took  the  copy  that  Mr.  Goldman  loaned 
me  and  I  had  a  copy  made. 

Mr.  Turnbull:  We  have  an  exact  carbon  copy  that 
we  will  offer  you,  if  you  want  to  substitute  it. 

Mr.  Moss:     All  right. 

(Mr.  Turnbull  hands  document  to  Mr.  Moss.) 

l\'Ir.  Turnbull :  I  prefer  to  use  the  one  we  know  is  a 
carbon. 

Mr.  Moss:     All  right 

Mr  Turnbull     Do  you  want  the  amendments  also? 

Mr.  Moss:  I  think  probably  the  complete  trust,  at 
least  to  the  date  of  filing  the  petition  in  bankruptcy. 

Mr.  Turnbull :  I  have  handed  counsel  what  we  under- 
stand is  one  of  the  carbon  copies  of  the  original,  witlKnit 
signatures  however,  in  certain  instances. 
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Mr.  Moss:  Well,  accepting-  counsel's  statement  that 
tiiis  is  a  correct  copy,  I  offer  it  in  evidence. 

The  Referee:     All  right. 

I  Trustee's  Mxhibit  No.  1  will  be  found  at  tlic  end  uf  the 
testininnw   \i.    1 12.  | 

Mr.  Turnbull:  Will  it  be  stipulated  that  the  sij^na- 
lures.  where  they  do  not  occur,  did  occur  in  the  original? 

Mr.  Moss:     If  you  say  they  did. 

Mr.  Turnbull:     I  don't  know;  I  haven't  seen  it. 

The  Referee:  We  will  take  a  short  recess,  and  you 
may  check  it. 

Mr.  Moss :     Or  the  witness  might  have  it. 

The  Referee :     You  can  check  it  during  the  recess. 

Mr.  Turnbull :  For  the  purpose  of  informing  parties 
and  counsel,  I  understand  that  does  not  contain  the  bal- 
ance of  the  amendments. 

Mr.  Goldman:  I  think  it  does.  (To  the  witness)  Did 
I  get  all  of  the  amendments  after  Mrs.  Huff's  death? 

Witness :     That  is  my  understanding. 

:Mr.  Moss:  Would  you  take  a  lool<  at  that,  Mr.  Mor- 
tenson ? 

Witness:  (Looking  at  instrument)  Yes  sir,  although 
it  is  rather  difficult  to  compare  them  with  these  amend- 
ments: all  of  these  are  amendments — eight  amendments. 

Mr.  Turnbull:  There  are  eight  amendments  to  the 
trust  ? 

Witness :  Yes  sir ;  some  of  which  amendments  were 
revoked  in  their  entirety;  others  are  now  effective. 

Air.  Moss :  It  was  my  purpose  when  I  had  my  copy 
made,  to  copy  it  completely,  and  I  supposed  this  cou}' 
was  more  or  less  a  complete  copy  with  all  of  the  amend- 
ments added  to  it. 
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Witness :  We  can  compare  and  find  out  if  all  ul  the 
amendments  are  in  there.    [21] 

The  Referee:  We  will  take  a  short  recess,  Mv.  Mor- 
tenstjn,  if  you  want  to  check  that  over,  or  you  may  do  it 
later  if  you  want  to. 

Mr.  Moss :  I  would  just  as  soon  take  a  recess  now 
and  we  will  get  this  past  us. 

( Whereupon  a  recess  was  had. ) 

(The  recess  over  L.  S.  MORTENSON  resumes  the 
stand.) 

By  Mr.  Moss: 

Q.  After  a  comparison  of  the  copy  that  was  intro- 
duced in  evidence,  did  you  find  that  one  amendment  was 
not  included? 

A.  That  is  correct;  one  amendment  dated  July  3, 
1928. 

Mr.  Turnbull :     Counsel,  do  you  have  it  there  ? 

Mr.  Moss:  No,  I  don't  have  it.  While  I  don't  know 
that  it  applies  to  this  bankrupt's  interest,  yet  I  think  we 
should  have  the  trust  complete. 

Mr.  Turnbull:     I  do  too. 

Mr.  Moss :  Will  you,  Mr.  Witness,  when  you  get  back 
to  your  office,  make  and  send  me  three  copies,  if  you  will 
])lease;  one  for  the  Trustee,  one  for  myself,  and  one  for 
my  associate,  and  then  one  to  be  filed  with  the  court  as  an 
exhibit  ? 

Witness:     Yes  sir. 

Mr.  Bradley:  Mr.  Mortenson,  would  you  make  one 
for  me? 

Witness :     Yes. 
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Mr.  AIoss:  And  mail  those  in  and  then  I  will  ask  i)er- 
niission  to  add  that  to  the  exhibit,  or  make  it  another 
exhibit   |22]  when  it  is  received. 

The  Referee:  Well,  if  it  is  agreeable,  coming-  from 
ihe  bank,  T  will  just  attach  it. 

Mr.  Moss:     Mail  the  copy  to  the  court. 

Mr.  Turnbull:  I  will  stipulate  that  if  that  is  done  it 
may  be  marked  without  further  formality,  to  the  exhibit . 

The  Referee:  All  right.  If  that  is  agreeable  I  will 
ju>t  clip  it  in. 

Mr.  Moss:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Turnbull: 

O.  Mr.  Mortenson,  after  the  death  of  Mrs.  Huff  did 
Mr.  Goldman  get  a  copy  of  this  trust  from  you:  a  copy 
of  the  amendments,  rather? 

A.  Yes:  I  think  they  had  some  of  the  amendments  and 
l)ossibly  the  original,  but  we  attempted  to  complete  their 
file,  as  I  recall  it. 

O.  Does  your  record  show  that  the  bankrupt  herein, 
Charles  Ralph  Sentney,  ever  received  any  money  or  any- 
thing of  value  from  this  trust? 

A.     Nothing  whatever. 

O.  This  exhibit  that  is  missing,  you  have  the  original 
here?  A     Yes  sir. 

O.     Does  that  change  the  beneficiaries,  generally? 

A.  Yes  sir;  the  income  beneficiaries  on  Mr.  Huff's 
side  1 23  |  but  it  has  no  effect  upon  the  interests  of  Mrs. 
Huff's  part  of  the  trust. 

O.  These  amendments  which  are  offered  in  evidence 
and  the  one  which  will  be  in  evidence,  were  made  from 
time  to  time  after  the  creation  of  the  original  trust? 
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A.     Yes  sir. 

O.  Will  you  give  us  the  dates  of  the  amendments  as 
executed  by  the  grantors  of  the  trust? 

A.  Yes  sir.  The  first  amendment  was  dated  the  18lh 
of  February,  1927, 

O.     Did  that  change  any  of  the  beneficiaries? 

A.     No;  that  had  to  do  with  the  powers  of  the  trust. 

O.     Changed   the  powers   of   the   trust? 

A.     Yes  sir. 

Q.     The  next  one. 

A.     The  next  one  is  dated  the  20th  of  October,  1928. 

Q.     Did  that  change  any  of  the  beneficiaries? 

A.  It  didn't  change  the  beneficiaries;  it  merely  set 
up  the  fund  for  the  purpose  of  caring  for  the  burial 
place  of  Mr.  and  Mrs.  Huff. 

O.  It  created  different  expenditures  than  the  original 
trust  (it  some  of  the  money  in  the  trust? 

A.     That  is  correct. 

Q.     The  next  one. 

A.     The  3rd  day  of  July,  1928. 

Q.  And  that  trust  made  other  changes  in  the  distribu- 
tion [24]  of  the  property? 

A.  Yes  sir;  as  to  Mr.  Huff's  side,  or  part  of  the 
trust. 

O.  In  other  words  certain  persons  that  were  dis- 
tributees there  was  changes  made  as  to  what  should  be 
given  to  them  out  of  the  trust? 

A.     Yes  sir. 

The  Referee:     That  is  the  one  we  don't  have? 

Witness:     Yes  sir. 

l\lr.   Ashton:     We  have  that  one. 
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YiT.  Moss:     Not  that  same  one,  I  don't  think. 
Afr.  Turnbull:     That  is  the  one  he  has  to  send  in. 
Witness:     Yes  sir. 

%  .Mr.  Turnbull: 

O.  Now  calling-  your  attention  to  the  amendment  in 
1938— 

Mr.  Lombardi:     19-what? 

Air.  Turnbull:     I  said   1938. 

Witness:     1928. 

Mr.  Turnbull:     Oh,  that  is  a  "2"  instead  of  a  "3"? 

Witness :     Yes  sir. 

Mr.  Turnbull :     I  misread  it. 

Mr.  Lombardi :     That  is  all  right. 

Q.  The  date  of  that  amendment  is  actually  the  3rd 
of  July.  1928,  and  was  signed  at  that  time  by  both  Mr. 
W.  A.  Huff,  Mrs.  Edith  Huff,  and  by  the  trustee  bank. 
First  National  Bank  of  Santa  Ana,  was  it?  It  appears 
to  be  acknowledged  on  that  same  day  by  the  parties.  [25] 

A.     Yes  sir. 

O.  Now  that  amendment  again  changed  the  distribu- 
tion of  property  in  the  event  Ethel  Huff  not  be  survived 
by  any  issue  of  her  body,  didn't  it? 

A.     That   is  right. 

O.     It  also  changed,  with  respect  to  Helen  Parke? 

A.     Yes  sir. 

Q.  Also  with  respect  to  Ethel  Huff.  C.  S.  Huff  and 
others :  it  made  other  changes  in  the  trust,  didn't  it ; 
other  conditions? 

A.     It  changed  slightly  in  that — 

O.  I  don't  care  what  the  nature  of  them  are.  but  1 
mean  thev  did  make  different  distribution? 
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A.  Yes  sir.  (Indicating)  That  is  reciting  the 
original  clause,  here  is  the  amended  part  of  it,  here. 

Q.  And  it  provided  an  income  at  the  rate  of  $250  per 
month   to  be  given  to  S.  E.  Huff  and  other  people? 

A.     Correct. 

Q.  And  this  amendment  is  a  part  of  the  trust  \vc 
ha\e  heretofore  referred  to  as  No.  245? 

A.     That  is  correct. 

O.  Each  of  these  amendments  you  have  told  us  about, 
from  time  to  time  were  made  after  May  10,  1927,  and 
were  made  by  the  grantors  or  donors  of  that  trust,  Mr. 
and  Mrs.  Huff? 

A.     Either  one  or  the  other,  or  both.   [26] 

Q.  And  have  the  signatures  of  the  trustee,  First 
National  Bank  of  Santa  Ana,  amending  the  trust  thereby? 

A.     Correct. 

Mr.  Moss:  Could  I  see  that  one  we  found  that  was 
omitted  ? 

(Witness  hands  instrument  to  Mr.  Moss.) 

AVitness :    That  seems  to  be  it,  doesn't  it  ? 
By  Mr.  Moss: 

O.     It  is  practically  identical,  isn't  it? 

A.     Yes  sir. 

Mr.  Moss :  The  copy  that  my  office  made  from  the 
copy  Mr.  Goldman  submitted  to  me  contains  the  amend- 
ment that  seems  to  be  omitted  from  the  copy  that  coun- 
sel for  the  bankrupt  submitted  to  us  that  we  have  offered 
in  exidence. 
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Mr.  Tunibnll :     Let's  take  it  out  and  put  it  in  then. 

]\Ir.  Moss:  I  am  just  wondering  how  that  hai)])cned, 
Isn't  this  the  same  one? 

Mr.  Goldman :  1  don't  know.  Didn't  you  make  a  copy 
of  mine? 

Mr.  Moss:     Yes. 

Mr.  Goldman :     Then  it  must  be  right. 

jMr.  Ashton:  I  think  we  must  have  overlooked  it  in 
the  copy  the  Court  has. 

Mr.  Moss:  That  must  be  true.  Isn't  this  the  same 
copy  that  you  submitted? 

Mr.  Goldman:     That's  right.   [27] 

Mr.  Moss :  There  is  no  other  way  it  could  get  in  there 
than  being  copied  from  your  copy.  When  the  Court  is 
through  we  will  take  a  look  at  it  again  and  see  if  it  is  in 
there. 

The  Referee:  There  are  some  other  amendments  here 
which  were  not  testified  to. 

Mr.  Moss :  I  think  counsel  just  asked  about  a  few 
amendments  and  then  stopped.  (To  Mr.  TurnbuU)  You 
didn't  intend  to  cover  all  of  the  amendments,  did  you? 

Mr.  Turnbull :  Oh,  no.  I  asked  him  to  give  the  dates 
of  the  amendments  into  the  record. 

The  Referee:  He  didn't  give  them  all.  He  got  off  on 
another  subject. 

^Iv.  Turnbull:  Well,  I  did  intend  to,  and  I  will,  ask 
him  to  read  in  the  dates  of  each  amendment,  later  on. 
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Redirect   Examination 
By  Mr.  Moss: 

Q.  I  will  show  you,  as  a  part  of  Trustee's  Exhibit 
"1'" — it  is  hard  to  designate  the  page  except  by  saying — 

Mr.    TurnbuU :      Paragraph,    counsel? 

Q.  — there  are,  first  twenty-two  pages,  and  then  an 
acknowledgment,  then  the  pages  start  to  number  again 
and  then  there  are  eleven  pages  numoered  again ;  then 
there  are  five  unnumbered  pages,  and  immediately  follow- 
ing that  there  appears  to  be  an  amendment,  made  on 
the  10th  day  of  May,  1927,  which  you  and  I  have  ex- 
amined, and  which  seems  to  be  a  correct  copy,  doesn't  it, 
of  the  amendment  that  we  thought    [28]    was  omitted? 

A.     Yes  sir. 

Mr.  Turnbull :  May  I  interrupt  counsel  and  call  at- 
tention to  an  error  he  has  made — that  is  the  July  one. 
not  the  May  one. 

Mr.  Moss:     Oh,  yes. 

Mr.  Turnbull :  The  instrument  he  actually  refers  to 
is  dated  the  3rd  of  July,  1928. 

Mr.  Moss :     That  is  correct. 

Witness:  These  are  identical,  though.  That  (indicat- 
ing)  is  a  copy  of  this  amendment. 

O.  So  that  it  is  here,  but  it  is  out  of  place,  because 
immediately  following  it  is  one  dated  February  18,  1927? 

A.     That  is  correct. 

Mr.  Ashton :  T  would  like  to  get  cleared  up  how  that 
one  dated  is  dated  February  18,  1927,  when  the  original 
trust  was  created  in  May,   1927. 
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Q.  Will  you  look  at  that  amendment  and  see  if  that 
is  the  correct  date,  see  if  that  is  February  1927  or  192(S? 

A.  That  is  a  discrepancy  which  T  can't  explain,  be- 
cause the  trust  was  in  effect  when  I  went  to  the  bank. 

Mr.  Turnbull :  What  is  the  acknowledgment  date, 
maybe  that  will  clear  it  up? 

Witness :     18th  day  of  February,  1927.     It  is  the  same. 

Q.  Do  you  think  possibly  that  could  have  been  ex- 
ecuted in  1928,  and  that  could  have  been  an  error?  [29] 

A.     It  could  have  been. 

Mr.  Goldman :     1  think  I  can  clear  that  up. 
By  Mr.  Goldman: 

Q.  Isn't  it  true  that  at  the  time  we  compared  this 
document  in  your  office  we  checked  the  notary's  records 
and  found  there  was  an  error  in  the  year;  that  that 
should  have  been  dated  1928? 

A.  I  know  that  matter  came  up;  I  had  just  forgot- 
ten it. 

Q.  It  was  a  bank  notary,  and  we  checked  that  with 
the  notary's  books? 

A.  1  had  lost  sight  of  that  fact,  but  evidently  it  should 
have  been  1928. 

JNIr.  Turnbull:  It  was  early  in  the  year;  sometimes 
we  carry  a  year  date  over. 

The  Referee:  I  suggest  that  the  witness  go  ahead 
and  give  the  dates  of  the  amendments.  You  have  all 
read  the  (Mie  in  controversy,  October  1928  and  July  1928; 
now  if  you  can  get  through. 
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Witness:  July  3.  1928;  January  7,  1929.  Another  one 
dated  the  same  date,  January  7.  1929;  August  29,  1934; 
May  29,   1935,  and  August  3,   1935. 

The  Referee:     Any  other  questions? 

Mr.  Bradley :     I  would  like  to  ask  a  few  questions. 
!By  Mr.  Bradley: 

O.  Mr.  Mortenson,  referring  to  paragraph  Eleven 
of  the  original  trust.    [30] 

Mr.  Moss :     You  will  find  that  on  page  19. 

Witness:     Yes  sir. 
By  Mr.  Bradley: 

Q.  I  would  like  to  ask  you,  were  the  provisions  in 
that  paragraph  changed  by  any  of  the  subsequent  amend- 
ments to  the  trust?  A.     No. 

Mr.  Moss:  It  is  interesting  to  have  the  witness'  opin- 
ion about  the  matter,  but  the  documents  speak  for  them- 
selves. 

Mr.  Bradley:  The  documents  speak  for  themselves, 
but  I  believe  this  paragraph  is  of  utmost  importance;  it 
is  the  spendthrift  provision.       Might  I  read  it? 

The  Referee:  I  don't  believe  it  is  necessary.  We  have 
it  in  evidence. 

Q.  Mr.  Mortenson,  when  did  you  first  hear  of  these 
proceedings  in  the  matter  of  Charles  Ralph  Sentney, 
bankrupt?  A.     Last  Friday. 

Q.  That  was  the  time  you  were  served  with  the  order 
to  show  cause  in  this  matter? 

A.  That  was  the  day  before  we  were  served.  Mr. 
Goldman  called  us  and  told  us  we  would  be  served. 

Mr.  Bradley:     That  is  all. 
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J]y  Mr.  Moss: 

Q.  At  the  time  you  prepared  these  various  amend- 
ments, it  was  your  practice  to  deliver  a  copy  of  the  amend- 
ment each  time  to  Mr.  Huff,  during  his  lifetime,  and 
Mrs.  Huff,  after   |31]   his  death? 

A.     That  is  correct. 

Mr.  Moss:     That's  all. 

Mr.  Turnbull:     That's  all. 

The   Referee:     Any  other   witnesses? 

Mr.  Moss:     That  is  all  of  the  evidence  we  have. 

Mr.  Turnbull :  With  respect  to  the  order  to  show  cause 
relative  to  the  application  of  the  trustee  to  revoke  the 
discharge,  I  do  want  to  put  some  proof  on  on  that. 

Mr.  Moss:  Could  I  compare  your  answer?  Do  you 
deny  our  allegation  that  we  had  no  knowledge? 

Mr.  Goldman:     Information  or  belief;  that  is  denied. 

Mr.  Turnbull :  You  say  you  were  informed  these 
things  were  fraud,  and  I  set  up  if  you  got  that  infor- 
mation you  were  mistaken ;  there  was  no  intent  to  de- 
fraud; there  was  no  property  concealed  under  the  law^ 
and  no  property  that  could  have  been  conveyed  by  the 
bankrupt,  and  no  property  that  the  creditors  could  ha\'e 
taken  away  from  him. 

Mr.  ]\Ioss :  Unless  you  will  stipulate,  I  think  I  had 
better  offer  some  evidence  as  to  when  the  Trustee  learned 
of  the  existence  of  the  trust. 
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having  been   first   duly   sworn,   on  oath   testified   as   fol- 
lows: 

Direct   Examination 
By  Mr.  Moss:  " 

Q.  Your  name  is  Harry  Ashton,  and  3'ou  are  the 
trustee  [32]  in  this  bankrupt  estate,  and  petitioner  in 
these  two  matters?  A.     That's  right. 

Q.  When,  Mr.  Ashton,  as  nearly  as  you  can  state, 
did  you  first  learn  of  the  existence  of  this  trust,  a  copy 
of  the  declaration  of  which  has  been  ofifered  in  evidence, 
as  petitioner's  "1"? 

A.  xA.bout  the  time  of  the  final  meeting,  or  shortly 
before  the  final  meeting  of  creditors  you  conveyed  some 
information  to  me  that  you  were  interested  in  inves- 
tigating Mr.  Sentney's  interest  in  some  estate  or  trust, 
but  with  no  specification  as  to  what  that  was.  or  any- 
thing. Then  about  a  week  or  ten  days  ago  Mr.  Goldman 
called  me  and  said  you  were  investigating  this  trust  and 
at  that  time  read  to  me  Paragraph  Eleven,  and  asked  me 
my  opinion  on  it. 

Q.     Do  you  recall  the  date  of  the  final  meeting? 

A.     No. 

The  Referee:  The  records  show  it  was  September  27, 
1943. 

Witness :  It  would  not  have  been  over  five  days  either 
way  from  that  date. 

Q.  In  the  neighborhood  of  September  20,  1943  or 
September  22nd? 

A.  It  may  have  been  before,  or  it  may  have  been 
afterward;  I  am  not  certain. 

The  Referee:     Mr.  Moss  is  your  attorney? 
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Witness :     That's  right. 

The  Referee:  Of  course  that  is  just  a  chain  then; 
he  informed  you  and  I  suppose  knowledge  to  liim.  as  your 
attorney,  \2)Z}  might  be  knowledge  to  you. 

Mr.  Moss:  We  set  forth  September  1.  because  as 
near  as  T  could  ascertain  that  was  the  date  T  learned  of 
the  matter.  Mr.  I.ombardi.  my  associate,  learned  about 
it  about  September  1st. 

The  Referee :  The  record  may  receive  that  as  evi- 
dence. That  counsel — Do  you  want  to  cross-examine  on 
that  question  of  the  first  knowledge  of  the  counsel,  Mr. 
Turnbull  ? 

Mr.  Turnbull:  I  want  to  ask  him  about  the  time  Mr. 
Goldman  talked  to  him. 

Cross-Examination 
By  Mr.  Turnbull: 

O.     You  say  Mr.   Goldman  called  you? 

A.  Yes.  It  was  a  week  or  ten  days,  or  some  time 
after  Mr.  Moss  made  the  statement  to  me. 

O.  And  you  read  page  19,  or  paragraph  11,  of  the 
trust? 

A.  I  don't  know  that  it  was  page  19  or  paragraph 
eleven,  but  he  stated  to  me  he  was  reading  to  me  the 
spendthrift  paragraph  of  the  trust. 

Q.  That  was  the  paragraph  in  which  it  said  no  person 
other  than  the  Huffs  could  alienate  or  anticipate  or  do 
anything  with  the  property  or  the  subject  matter  of  the 
trust,  or  it  could  not  be  reached  by  any  creditors? 

A.     Yes;  it  was  quite  a  lengthy  statement. 

Q.  And  he  told  you  it  had  not  been  included  in  the 
schedules  because  there  was  nothing  there  the  bankrupt 
could  convey,  or  nothing  that  would  pass  to  the 
creditors?  [34] 
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Mr.  Moss:  I  object  to  that  as  entirely  immaterial, 
what  Mr.  Goldman  said ;  it  is  purely  incompetent.  If  it 
should  have  been  included  in  the  schedules,  it  makes  no 
difference  what  Mr.  Goldman's  opinion  about  it  was,  and 
it  is  absolutely  incompetent  to  prove  anything. 

The  Referee :  Probably  so ;  and  it  will  fall  by  its  own 
weig-ht,  but  if  Mr.  Turnbull  wants  the  full  conversation 
between  Mr.  Ashton  and  Mr.  Goldman  I  think  he  is  en- 
titled to  it;  you  opened  it  up. 

Mr.  Moss:  We  opened  it  for  one  purpose  only,  and 
that  was  as  to  the  date,  and  I  have  no  objection  to  him 
asking  on  the  date,  but  I  do  object  to  him  getting-  into 
the  record  absolutely  self-serving  incompetent  declara- 
tions— some  sort  of  moral  defense,  I  guess. 

Mr.  Turnbull:     It  is  legal  defense. 

The  Referee :  Those  things  of  that  nature  don't  af- 
fect the  record  much,  but  if  Mr.  Turnbull  wants  the 
full  conversation,  whatever  it  was,  whatever  the  opinion 
these  gentlemen  had  about  this  situation,  I  think  it  will 
be  permitted  here,  because  it  was  opened  up  as  to  one 
part,   and  probably  we  should  allow  all  of  it. 

Witness :  I  can  give  you  that  'phone  conversation.  It 
was  over  the  'phone  that  Mr.  Goldman  first  asked  me 
what  was  going  on  in  the  Sentney  matter,  what  was  Moss 
and  Lombardi  up  to,  and  I  said,  "I  don't  know,  they 
stated  there  was  some  further  investigation  of  some 
estate  or  trust  or  [35]  something  like  that.  I  didn't  know 
anything  about  it.  Mr.  Goldman  made  the  statement 
that  he  knew  I  wouldn't  harass  or  follow  his  client,  but 
that  Moss  and  Lombardi  might,  and  he  wanted  me  to 
know  what  this  trust  was,  and  tliat  he  felt  there  was 
absolutely  no  interest,  and  he  then  read  mc  the  part 
which  I  have  heretofore  stated. 
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By  Mr.  Turnbull: 

O.     Purporting  to  be  from  the  trust? 

A.  Yes,  and  asked  nie  what  my  opinion  was,  and  1 
told  him  I  would  not  give  an  opinion  on  anyone  reading" 
me  anything.  T  would  want  to  examine  the  entire  docu- 
ment, and  not  only  that,  I  wouldn't  express  an  opinion 
because  my  attorneys  were  already  investigating  it.  T 
told  him  if  there  was  something  like  that  it  should  be 
brought  out  in  court  by  an  order  to  show  cause  against 
me  by  his  client,  or  by  an  order  to  show  cause  by  me, 
and  he  said,  "We  will  take  some  such  steps." 

Q.  Did  Mr.  Goldman  call  your  attention  to  the  fact 
that  section  70  of  the  Bankruptcy  Act  provided  that  only 
property  which  would  pass  to  the  trustee  in  bankruptcy 
would  be  the  property  he  could  dispose  of  in  any  manner, 
or  which  his  creditors  could  have  taken  over  from  him? 

A.     I  don't  believe  he  called  my  attention  to  it. 

Q.     Did  you  call  his  attention  to  it?  A.     No. 

Q.     You  didn't  discuss  the  law  on  it?  [36] 

A.     No;  not  at  all. 

The  Referee:     Any  redirect? 

Mr.  Moss:  I  don't  think  so.  I  would  like  to  offer  in 
evidence —  suppose  the  Court  takes  judicial  knowledge 
of  all  of  its  records  in  this  matter,  but  I  would  like  to 
offer,  out  of  an  abundance  of  caution,  the  schedules 
signed  by  this  bankrupt  and  sworn  to,  in  evidence. 

The  Referee:  The  schedules  and  statement  of  affairs 
will  be  considered  in. 

Mr.  Moss:     I  think  that  is  all. 

Mr.  Turnbull:  On  the  order  to  show  cause,  with  re- 
spect to  the  criminal  intent,  I  think  I  will  put  on  Mr. 
Goldman  with  respect  to  that. 
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having  been   first   duly   sworn,   on   oath   testified  as   fol- 
lows: 

Direct  Examination 

By  Mr.  TurnbuU: 

Q.     Your  name  is  Martin  Goldman? 

A.     Yes  sir. 

Q.     And  you  are  an  attorney  at  law? 

A.     I  am. 

Q.     A  member  of  the  Bar  of  this  court? 

A.     I  am. 

Q.     And  have  been  for  more  than  ten  years  last  past? 

A.     Yes  sir. 

Q.  You  were  the  attorney  of  record  for  Charles  Ralph 
[37]   Sentney.  the  bankrupt  herein?         A.     I  was. 

O.  And  were  the  person  who  prepared  the  schedules 
and  petition?  A.     That  is  correct. 

Q.  At,  or  immediately  prior  to  the  filing  of  the 
schedules  had  you  had  before  you  this  trust  245  of  the 
First  National  Bank  of  Santa  Ana.  being  the  one  which 
is  now  in  evidence,  executed  by  the  devisors  or  grantors, 
W.  A.  and  Edith  Huff? 

A.  I  had  in  my  possession  a  copy  of  the  trust,  and 
some  of  the  amendments  to  it,  perhaps  a  year  prior  to 
that  time,  and  I  kept  in  my  files  a  copy  of  portions  of 
that  trust,  and  I  had  before  me  at  the  time,  I  think,  all 
of  the  original  trust  agreement. 

Q.     But  not  all  of  the  amendments? 

A.  No;  I  didn't  receive  all  of  the  amendments  until 
after  the  death  of  Edith  Huff. 

Q.  And  you  were  familiar,  generally,  with  the  terms 
of  that  trust?  A.     I  was. 
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O.  Immediately  jirior  to  the  preparation  of  the 
schedules  did  you  consider  the  terms  of  that  trust  with 
respect  to  whether  or  not  there  was  any  interest  of  prop- 
erty, expectanc}-  or  otherwise,  which  the  bankrupt  should 
schedule  in  his  schedules? 

A.     I  did;  T  made  many —  [38] 

O.     Did   you  discuss   that  matter  with   the  bankrupt? 

A.     I  did. 

Q.     Did  you  give  him  an  opinion  with  respect  to  it? 

A.  I  gave  him  an  opinion  after  maybe  fifteen  or 
twenty  hours  of  briefing  the  subject. 

Q.     What  was  that  opinion? 

A.     That  he  had  no  interest. 

Q.     And  that  it  need  not  be  scheduled? 

A.     And  that  it  need  not  be  scheduled. 

O.  And  in  preparation  of  the  schedules  you  did  not 
include  it  ?  A.     I  did  not. 

Q.  At  that  time  did  you  have  the  facts  with  respect 
to  this  trust  before  you? 

A.  Most  of  them,  with  the  exception  of  some  later 
amendments  that  I  later  acquired. 

Q.  You  have  now  examined  the  amendments,  have 
you?  A.     I  have. 

Q.  Would  that  change  your  opinion  which  you  have  on 
that? 

A.     It  would  not.     My  opinion  is  just  the  same  now. 

O.  In  other  words,  if  you  had  had  all  of  these  amend- 
ments before  you,  the  advise  you  would  have  given  your 
client  would  be  the  same? 

A.     It  would  be  the  same. 


98  Harry  Ashton,  as  Trustee  etc.,  vs. 

(Testimony  of  Martin  Goldman.) 

Q.  At  the  time  you  g-ave  your  opinion  to  Mr.  Sentney 
did  you  have  any  intent  to  conceal  from  the  Trustee  or 
the   [39]   creditors  the  existence  of  any  property? 

A.     Of  course  not. 

Q.  Did  you  have  any  intent  to  cause  your  client  to 
conceal  any  property  from  the  court  or  trustee? 

A.     No,  no. 

Q.  Did  you  have  any  intent  to  cause  your  client,  the 
bankrupt,  to  make  any  false  oath? 

A.     Absolutely  not. 

Cross  Examination 
By  Mr.  Moss : 

Q.  Did  you  reduce  the  brief  you  prepared,  as  a  resuk 
of  this  twenty  hours  of  work,  to  writing-? 

A.     I  did. 

Q.     Do  you  have  it? 

Mr.  Turnbull:     I  have  it. 

A.  I  wrote  it  in  long^hand,  as  I  remember,  part  of  it, 
and  part  of  it  I  dictated,  and  I  had  it  all  typewritten  by 
my  secretary. 

O.     Prior  to  the  filing  of  the  petition? 

A.  That's  right.  Let  me  qualify  that.  I  think  since 
I  had  this  meeting  with  you  and  Mr.  Lombardi  in  your 
office  I  did  some  additional  work,  and  I  could  not  tell 
you  right  now  which  of  these  items  were  briefed  before 
or  after. 

Mr.  Turnbull :  I  also  have  added  some  authorities  to 
it  in  my  own  handwriting,  counsel. 

Q.  Can't  you  take  a  look  at  these  documents  now 
and  [40]  tell  me  which  ones  you  had  prepared  at  the 
time  you  filed  your  petition? 
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A.  Probably.  T  believe  I  briefed  the  case  of  Mc- 
Colgan  V.  McGee.  172  Cal.  182. 

Q.  Without  .G^oin.q-  to  the  extent  of  readin.s:  this  docu- 
ment, will  you  please  identify  the  documents  you  had  pre- 
l)ared  at  the  time  you  filed  the  petition? 

A.  Mr.  Moss.  T  had  numerous  pa^es  of  notes  in  brief, 
and  when  this  matter  came  up  I  had  them  all  typed  on 
these  sheets  of  paper. 

O.     Do  you  have  them? 

A.  T  don't  know  whether  T  have  them  in  my  file  or 
whether  my  secretary  g-ave  them  back  to  me  or  not.  after 
she  copied  them. 

Mr.  Turnbull:  Mr.  Moss  T  have  only  handed  you  the 
portion  of  the  brief  the  witness  gave  me.  I  have  an- 
other brief  but  that  is  the  only  brief  he  gave  me.  as  part 
of  his  file. 

y\r.  !Moss:  T  have  no  desire  to  see  your  brief:  all  7 
want  is  to  see  the  one  the  witness  has  testified  he  made. 

Mr.  Turnbull :  The  portion  I  handed  you  was  in  his 
own  handwritino-. 

Mr.  Moss :  T  started  to  say.  facetiously,  that  by  rea- 
son that  the  portion  of  the  brief  Mr.  Turnbull  handed 
to  me  which  I  can  read,  I  can  tell  it  would  not  be  his  or 
mine. 

Witness :  This  is  mine.  It  was  prepared  subse- 
quently [41]  for  this  matter. 

Q.  Would  you  say  that  these  four  yellow  sheets  con- 
stitute the  brief  that  you  prepared  prior  to  the  filing  of 
the  petition  in  bankruptcy? 

A.     The  maior  portion  of  that  would  be. 

O.  WTiat  else  is  there  that  you  prepared,  if  anything, 
in  addition  to  that? 
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A.  This  reference  here  (indicating)  "Re  statement  on 
trusts"  and  the  case  of  Coughran  v.  First  National  Bank 
of  Baldwin  Park,  19  Cal.  App.  (2)  152;  the  statement 
quoted  from  Remington  on  Bankruptcy;  and  all  of  the 
rest  of  them  I  had  previous  to  that  time.  That  is  my 
recollection  at  this  time. 

O.  In  other  words,  those  that  you  have  mentioned  you 
found  after  you  filed  the  petition?  A.     Yes  sir. 

Q.  But  with  that  exception  all  of  the  rest  of  them 
you  had  before  you  filed  the  petition? 

A.  Yes ;  they  refer  particularly  to  the  matter  of  con- 
cealment of  assets.  1  didn't  brief  the  subject  of  con- 
cealment of  assets — at  the  time  the  petition  was  filed  I 
only  briefed  the  question  of  what  rights  or  properties 
passed,  or  what  should  be  scheduled. 

Mr.  Moss:  I  offer  next  in  evidence  these  yellow 
sheets. 

Witness:     You  have  omitted  one. 

Q.  That  is  the  one  you  state  you  prepared  subse- 
quently? [42]  A.     That  is  right. 

Mr.  Moss:     I  am  not  interested  in  that. 

The  Referee:  1  will  clip  them  all  together  and  mark 
them  as  "2". 

[Trustee's  Exhibit  No.  2  will  be  found  at  the  end  of  the 
testimony,  p.  240.] 
By  Mr.  Moss: 

Q.  After  you  made  your  investigation  of  the  law  did 
you  have  a  discussion  of  the  matter  with  the  bankrupt,  in 
which  the  results  of  your  investigation  were  discussed? 

A.     Yes,  of  course. 
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Q.  Did  you  tell  him  in  that  conversation  that  you  had 
spent  approximately  twenty  hours  in  briefing  the  law  on 
the  subject? 

A.  T  don't  recall  whether  T  told  him  I  had  spent 
twenty  hours  or  not.  T  think  it  was  not  until  four  or 
five  days  after  we  first  discussed  it  that  I  did  give  him 
an  opinion. 

Q.     What  did  you  say  to  him  in  that  conversation? 

A.  I  don't  think  I  said  much,  other  than  the  fact  I 
prepared  the  schedules  from  the  statements  he  had  given 
me  of  his  assets  and  liabilities,  and  mentioned  to  him  the 
fact  that  he  had  no  interest  in  the  trust  and  therefore  it 
should  not  be  included. 

Q.  Well,  isn't  it  true  that  both  yourself  and  the  bank- 
rupt were  seeking  a  legal  excuse  to  omit  any  reference 
to  the  trust  from  the  schedules  and  statement  of  afifairs  ? 

A.     No  sir. 

O.     There  was  no  desire  on  your  part  to  omit  that?  [43] 

A.     No  sir. 

O.  Did  you  tell  the  bankrupt  that  as  a  result  of  your 
investigation  the  point  was  absolutely  clear? 

A.     Yes. 

Q.  And  the  question  of  seeking"  an  excuse,  an  author- 
ity of  any  kind,  to  enable  you  to  omit  any  reference  to 
the  trust  from  the  schedules  was  never  discussed  between 
yourself  and  the  bankrupt? 

A.     That  is  correct.     There  was  no  such  discussion. 

Q.  In  other  words,  you  had  no  reason  or  desire  to 
omit  it,  is  that  correct? 

A  No  sir.  The  only  reason  I  prepared  it  was  to 
know  what  was  the  proper  thing  to  do. 
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Q.  Then  you  had  no  reason  or  desire  to  omit  any 
reference  to  the  trust  from  the  schedules? 

A  Well,  the  thought  never  came  to  my  mind.  I  was 
not  seeking-  to  either  omit  or  put  it  in.  I  was  seeking 
the  fact  of  whether  it  should  be  put  in  or  not. 

Q.  You  had  no  reason  or  desire  to  omit  any  reference 
to  the  trust  from  the  schedules?  A.     No. 

Q.  And  you  had  no  reason  or  desire,  either  yourself 
or  the  bankrupt,  to  conceal  the  existence  of  the  trust 
from  the  Trustee  or  the  creditors?  A.     No. 

Q.  Did  you  ever  have  any  discussion  with  the  bank- 
rupt [44]  wherein  the  advisability  of  setting  forth  all 
of  the  facts  concerning  the  trust  in  the  schedules  was 
discussed?  A.     No  sir. 

Q.  Did  you  have  any  discussion  with  the  bankrupt  con- 
cerning the  meaning  of  Schedule  B-4? 

A.  I  think  I  explained  that  to  the  bankrupt.  I  didn't 
discuss  it  with  him. 

Q.     What  explanation  did  you  give  him? 

A.  I  had  my  secretary  place  the  amount  there,  I  think 
$100,  which  was  the  amount  he  gave  me,  in  connection 
with  his  bankruptcy  petition,  and  I  told  him  that  was 
properly  filled  out,  or  something  to  that  effect,  and  I  told 
him  to  sign  it. 

Q.  And  did  you  tell  him  that  the  interest  in  this  trust 
constituted  neither  property  in  reversion,  remainder  or  ex- 
pectancy, or  property  held  in  trust,  or  property — 

A.  I  don't  know  what  words  I  used,  but  I  told  him 
he  had  no  property  which  should  be  included  in  that  para- 
graph. 

Q.  Did  the  bankrupt  make  any  statement  to  you  as 
to  whether  or  not  it  would  be  advisable  to  set  all  of  the 
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facts  forth  in  the  schedules  and  let  the  court  determine 
whether  or  not  there  was  any  title  or  anything-  that  passed 
to  the  Trustee?  A.     We  had  no  such  discussion. 

Q.  The  matter  of  whether  or  not  you  should  make 
any  reference  to  the  trust  anywhere,  in  either  the  bank- 
rupt's schedules,  his  statement  of  affairs,  or  his  testimony 
in  (45]  court  was  never  discussed  between  yourself  and 
the  bankrupt?  A.     That  is  not  true. 

Q.     Where  was  it  discussed? 

A.  Of  course  it  was.  I  have  already  testified  it  was 
discussed. 

Q.  Well,  please  enlighten  me.  To  what  testimony  do 
you  refer  now? 

A.  I  don't  remember  your  questions  or  the  answers  I 
gave  to  them.  If  I  had  the  questions  I  could  repeat  the 
answers. 

Q.  You  are  referring  to  the  oral  part  of  your  testi- 
mony where  you  said  you  told  him  it  need  not  be  in- 
cluded ? 

A.  That  is  correct.  Let  me  put  it  this  way:  That 
several  times,  maybe  one  or  two,  before  the  schedules 
were  filed  we  discussed  generally  his  assets  and  liabilities. 
In  that  discussion  we  discussed  the  possibility  that  he 
might  have  an  interest  in  this  trust.  I  got  out  a  copy  of 
the  trust  and  I  told  him  I  could  not  tell  him  at  once 
whether  that  was  an  asset  or  not,  and  five  or  six  days 
or  maybe  a  week  later,  I  told  him  it  was  not.  That  was 
the  discussion. 

Q.  Well,  when  the  bankrupt  first  discussed  the  filing 
of  this  petition  in  bankruptcy,  what  reasons  did  he  give 
you  for  a  desire  to  file  a  petition? 
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A.  He  had  been  in  the  real  estate  business  and  the 
construction  business,  and  because  of  the  war  that  busi- 
ness [46]  had  ceased,  you  couldn't  get  any  more  ma- 
terials. He  had  been  out  of  that  business  at  that  time 
for  practically  a  year  and  a  half  and  he  was  simply  eat- 
ing up  his  accumulated  earnings,  trying  to  keep  his  of- 
fice open.  Furthermore  he  had  been  inducted,  not  in- 
ducted, but  he  was  taking  his  medical  examination,  and 
he  had  an  obligation  to  his  brother-in-law  coming"  due  of 
many  thousands  of  dollars  and  if  he  went  into  the  army 
he  wanted  to  feel  free  and  easy  about  his  obligations,  and 
I  suggested  that  under  the  circumstances  he  had  a  right 
to  file  bankruptcy. 

Q.  Did  he  say  anything  to  you  about  the  fact  that 
his  aunt  was  getting  quite  old  and  her  health  was  not 
any  too  good,  and  he  had  better  get  this  thing  cleared  up 
before  she  died,  so  the  creditors  wouldn't  grab  it? 

Mr.  Turnbull :  I  object  to  that  on  the  grounds  of  the 
Swift  case,  which  holds  that  motive  is  no  object.  (Here 
follows  a  long  discussion  by  Mr.  Turnbull  of  that  case) 
It  is  immaterial.     That  is  my  objection. 

Mr.  Moss:  No  one  has  ever  contended  anyone  need 
give  any  motive  or  reason  for  filing  a  petition  in  bank- 
ruptcy; a  solvent  person  may  do  it. 

The  Referee:  The  objection  is  overruled.  Mr.  Moss 
has  indicated  he  wants  to  place  some  weight  on  the  lack 
of  the  scheduling  of  this  interest,  whatever  it  was,  and 
since  the  question  of  intent  has  arisen,  we  might  as  well 
let  the  record  be  complete.   [47] 

Mr.  Turnbull:     All  right. 
By  Mr.   Moss: 


Charles  Ralph  Scntney  105 

(Testimony  of  Martin  Goldman. ) 

Q.  You  want  to  testify  that  nothing  like  what  I  have 
mentioned — 

Mr.  Turnbull :  The  objection  is  overruled ;  let's  get 
the  answer. 

Witness:     What  was  the  question? 

(Thereupon  the  last  question  was  read  by  the  Re- 
porter :  "Q.  Did  he  say  anything  to  you  about  the  fact 
that  his  aunt  was  getting  quite  old  and  her  health  was 
not  any  too  good,  and  he  had  better  get  this  thing  cleared 
up  before  she  died,  so  the  creditors  wouldn't  grab  it?") 

A.     The  answer  is  no. 

Q.  And  the  age  or  condition  of  health  of  the  aunt 
was  not  discussed  at  all? 

A.     I  don't  recall  any  discussion  about  that. 

Q.  And  the  effect  of  her  death,  permitting  creditors 
to  acquire  what  he  received  or  might  receive  from  her, 
that  was  never  discussed  at  all? 

A.     It  was  discussed,  but  not  at  that  time. 

O.     When  was  it  discussed? 

A.  After  the  first  meeting  of  creditors  in  this  court 
the  bankrupt  was  handed  a  document  advising  him  to 
report  to  the  court  any  properties  which  he  acquired  with- 
in six  months.  I  explained  that  document  to  him  and  told 
him  if  his  aunt  died  within  six  months  from  his  adjudica- 
tion he  [48]  would  have  to  report  that  fact. 

Q.  Had  you  explained  that  provision  of  the  law  to 
him  previously?  A.     I  had  not. 

Q.  In  all  of  your  discussions  with  the  bankrupt  up  to 
that  time,  the  question  of  this  trust  and  the  existence  of 
this  trust,  that  was  never  discussed  with  the  bankrupt? 

A.  It  was.  I  have  testified  several  times  that  we  dis- 
cussed it. 
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O.  Well,  at  this  one  time  you  mentioned:  at  the  time 
you  received  the  form  from  the  court? 

A.  No.  I  testified  I  discussed  it  with  him  previous 
to  that  time. 

Q.     You  discussed  the  existence  of  the  trust? 

A.     And  whether  or  not  it  should  be  scheduled. 

Q.  Yes,  but  the  fact  that  his  aunt  was  g^etting"  old 
and  was  in  poor  health  and  that  she  might  pass  away, 
and  he  had  better  get  this  cleaned  up  pretty  soon,  that 
was  never  discussed? 

A.     No  sir,  it  was  not. 

Q.     You  had  met  the  aunt  yourself? 

A.     I  had. 

Q.  You  knew  she  was  of  advanced  age  and  in  poor 
health  ? 

A.  She  had  been  in  poor  health  for  many  years.  She 
might  as  well  have  lived  another  ten  years;  she  had  been 
in  poor  health  many  years.   [49] 

Q.     But  you  knew  these  two   facts?  A.     I  did. 

Q.  And  you  had  no  discussion  with  the  bankrupt  up 
until  the  time  the  Court  handed  you  a  copy  of  the  form  of 
the  order  concerning  the  reporting  of  any  inheritance 
within  six  months;  up  to  that  time  you  had  no  discussion 
with  the  bankrupt  concerning  the  efifect  of  his  aunt's 
death,  is  that  correct?  A.     That  is  correct. 

Q.  And  you  never  made  the  suggestion  to  the  bank- 
rupt, and  you  never  had  any  conversation  with  him  to 
the  effect  that  in  view  of  the  fact  that  his  interest  in  the 
trust  would  be  of  considerable  value,  and  that  the  extent 
of  the  law  was  such  that  it  required  some  twenty  hours 
of  investigation  on  your  part  to  arrive  at  an  opinion,  that 
it  might  be  advisable  and  preferable  to  set  forth  in  the 


Charles  RalpJi  Sciitncy  107 

(Testimony  of  Martin  Goldman.) 

schedules  all  of  the  facts  concerninj^-  the  trust  and  per- 
mit the  court  to  pass  on  the  question,  and  permitting  the 
creditors  to  have  knowledge  of  the  matter? 

Mr.  Turnbull:  Object  to  that  as  arg:umentative,  a 
multiple  question,  and  assuming  facts  the  witness  has  not 
testified  to. 

The  Referee:  I  was  trying  to  follow  it  and  see  what 
the  answer  in  the  final  analysis  would  be;  what  would 
be  "yes"  and  what  would  be  "no".  You  are  over  my 
depth. 

Witness :  T  think  there  are  twelve  answers  to  the  ques- 
tion [50]  I  can  think  of. 

Mr.  Moss:     I  will  reframe  my  question. 

Q.  Did  you  ever  say  to  the  bankrupt  something  like 
this:  Mr.  Sentney,  this  question  is  not  a  dead  open  and 
shut  question.  I  have  spent  about  twenty  hours  looking 
up  this  law.  I  am  satisfied  it  does  not  pass,  but  some- 
one else  might  not  agree  with  us,  and  I  think  the  wise 
thing  for  us  to  do  would  be  to  put  it  in  the  schedules — 
Did  >'0u  have  any  such  conversation  with  him? 

A.  No  sir.  I  knew  what  to  do,  and  what  I  did  was 
right,  and  I  so  advised  him. 

O.  Did  he  ask  you  whether  or  not  it  might  be  better 
to  let  everyone  know  about  this  and  not  conceal  it? 

A.     No  sir ;  now  no  question  of  concealment  ever  arose. 

Q.  He  never  asked  you  whether  or  not  it  might  be 
better  to  tell  everyone  about  this  trust  and  not  conceal 
it?  A.     No  sir. 

Mr.  Moss :     That  is  our  case. 

Mr.  Turnbull:  May  I  have  time  to  check  with  the  wit- 
ness, who  is  also  counsel? 

The  Referee:     Yes  sir. 
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Mr.  Turnbull :     The  respondent  rests  in  each  matter. 

The  Referee:     Any  further  evidence? 

Mr.  Moss:     No  more  evidence. 

Mr.  Turnbull:  May  I  suggest  this:  This  is  a  mat- 
ter of  importance  and  knowing"  the  tenacity  of  opposing 
counsel,  I  [51]  have  briefed  it  pretty  well  myself  and 
am  satisfied  with  our  right,  and  I  would  like  to  give 
Your  Honor  the  benefit  of  the  exhaustive  search  I  have 
made.  I  have  read  every  case  in  California  and  most  of 
the  ones  in  the  Federal  courts  on  the  question  of  whether 
this  constitutes  an  interest,  or  whether  it  doesn't.  The 
question  of  if  it  does  not  pass  there  could  not  be  a  con- 
cealment, and  I  would  like  to  give  you  the  benefit  of  what 
I  have  done. 

The  Referee:     Is  that  agreeable  to  you  Mr.  Moss? 

Mr.  Moss:  Yes  sir,  with  this  explanation  and  in- 
dulgence on  the  part  of  court  and  counsel :  I  have  no 
law  with  me  on  this ;  I  have  been  working  in  the  law 
library,  and  I  have  to  secure  the  aid  of  Mr.  Lombardi 
on  reading  over  pertinent  office  files  in  preparation  of  my 
brief,  but  I  think  I  can  do  that  in  twenty  days,  maybe 
less. 

Mr.  Bradley:  I  thought  I  had  a  case  that  determined 
the  entire  matter. 

Mr.  Turnbull:     I  have  several. 

Mr.  Bradley:  I  thought  I  had  one  very  recent  case 
from  the  California  court. 

Mr.  Moss:  I  don't  construe  that  as  Mr.  Bradley  does. 
I  construe  it  to  support  our  position. 

The  Referee:  If  I  have  followed  Mr.  Moss  closely 
enough,  he  has  indicated  that  regardless  of  whether  or 
not   there   was   distinctly   on   the  date  of   bankruptcy   an 
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asset  here,  it  was  still  an  oblig'ation  and  duty  on  behalf 
of  the  bankrupt  to  [52]  reveal  the  expectancy  interest  in 
the  trust  in  the  schedules  and  that  failure  to  reveal  the 
same  is  not  a  complete  discharge — 

Mr.  Moss :  That  is  correct  in  one  resj^ect,  and  may  I 
add  this  further  suggestion:  Our  position  is  this:  We 
know  that  it  is  the  custom  of  many  beneficiaries  under 
such  trusts  to  assign  their  interest,  effective  as  to  the 
date  of  distribution  of  the  corpus.  Of  course  the  trust  pro- 
hibits alienation  during  its  existence.  That  would  be  the 
law  even  if  it  was  not  in  the  trust.  But  we  know  it  is 
frequently  done;  that  they  assign  it,  effective  as  of  the 
date  of  distribution,  therefore  he  could  by  that  means 
have  transferred  an  interest,  to  become  effective  at  the 
date  of  the  distribution. 

Mr.  Turnbull:  I  will  meet  that  very  issue.  We  say 
the  law  is  that  no  concealment  of  property  can  be  com- 
mitted unless  the  assets  charged  to  be  concealed  are  such 
that  the  trustee  could  have  acquired.  In  other  words, 
if  Your  Honor  had  known  all  of  the  facts  you  know  now, 
and  the  Trustee  had  known  them  and  Mr.  Moss  had 
known  them,  he  still  would  have  had  no  property  in  this 
estate;  there  was  none  to  pass. 

Mr.  Moss:  We  would  have  had  the  Court  make  an 
order  on  the  bankrupt  to  transfer  any  interest  in  that 
trust  which  he  might  have. 

The  Referee:     There  is  quite  a  point  in  dispute.  [53] 

Mr.  Bradley:     May  I  state  the  position  of  the  bank? 

The  Referee:     One  moment.     Where  is  Exhibit  "1"? 

(Instrument  is  handed  to  the  Referee  by  Mr.  Morten- 
son.) 

The  Referee:     To  this  I  will  attach  this  amendment. 
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Mr.  Turnbull :     No,  it  is  there. 

Mr.  Turnbull :  It  will  be  now  stipulated  that  instead 
of  the  trust  officer  furnishing  an  additional  exhibit,  to-wit 
the  amendment  of  July  3,  1928,  it  is  stipulated  that  in 
the  Exhibit  "A"  it  is  now  included,  although  it  is  out 
of  place,  and  the  record  is  now  complete? 

Mr.  Bradley:     So  stipulated. 

Mr.  Moss:     Yes  sir. 

Mr.  Bradley:  The  briefs  are  to  be  submitted  in  what 
order  ? 

The  Referee:  It  seems  to  me  it  would  save  time,  Mr. 
Turnbull,  for  you  to  file  your  brief  whenever  you  can 
and — 

Mr.  Bradley:     And  the  brief  of  the  bank? 

The  Referee :  I  don't  want  to  require  any  work  at  all 
on  behalf  of  the  bank. 

Mr.  Bradley:     Might  I  submit  one  authority? 

The  Referee:     Yes,  do  you  have  it  there? 

Mr.  Bradley:  Yes  sir.  Kelly  v.  Kelly,  11  Cal.  (2) 
356.  Under  that  we  contend  it  was  the  duty  of  the  bank 
to  put  the  money  in  the  hands  of  the  beneficiaries  named. 

Mr.  Moss :  T  don't  question  the  fact  of  the  assign- 
ment for  delivery  during  the  trust,  but  the  assignment  [54] 
was  taken  in  that  very  case.  The  plaintiff  recovered  in 
that  very  case. 

The  Referee:  I  will  keep  an  open  mind  on  this.  T 
am  interested  in  seeing  your  authorities  and  facts.  I 
will  mark  this  submitted,  and  Mr.  Turnbull  may  file  his 
first  brief  and  Mr.  Moss  may  get  his  in  as  soon  as  pos- 
sible. 

Mr.  Moss :  There  is  one  thing  I  overlooked.  I  would 
like  to  offer  in  evidence,  and  have  filed,  a  transcript  of 
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the  testimony  of  the  bankrupt,  given  at  the  first  meeting 
of  creditors,  and  the  stipulation  of  counsel  that  that  is 
the  only  testimony  he  has  given  in  this  proceeding. 

Mr.  Turnbull :  I  don't  know  what  counsel  is  talking 
about ;  I  have  never  seen  it. 

The  Referee:  Of  course,  anything  the  bankrupt  has 
said  at  any  time,  under  oath,  may  be  received,  T  think, 
subject  to  cross-examination.  You  are  going  to  have  a 
transcript  written  up? 

Mr.  Moss:     I  think  it  should  be,  and  filed  here. 

The  Referee :  Obviously  Mr.  Turnbull,  in  order  to 
determine  whether  he  has  concluded  his  matter,  should 
have  the  right  of  inspection. 

Mr.  Moss :  If  you  want  to  reopen  after  you  have  in- 
spected it  I  will  have  no  objection. 

The  Referee:  That  will  be  the  condition  under  which 
it  will  be  received.  I  suggest  you  send  it  to  Mr.  [55] 
Turnbull  before  it  comes  into  my  hands. 

Mr.  Turnbull:     I  don't  imagine  I  \n\\\  want  a  copy. 

(Court  adjourned.)   [56] 
State  of  California 
County  of  Los  Angeles — ss. 

I,  Kate  W.  Leiden,  official  reporter  for  the  above  en- 
titled court,  do  hereby  certify: 

That  pages  1  to  56,  inclusive,  constitute  a  full,  true 
and  correct  transcript  of  a  hearing  held  in  the  above  mat- 
ter on  October  13,  1943,  including  all  of  the  testimony 
given,  all  objections  and  rulings  thereon,  together  with 
all  statements  of  Court  and  Counsel,  and  all  matters 
pertaining  to  the  above  hearing. 


Reporter, 
[Endorsed] :    Filed  May  26,  1944. 
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DECLARATION   OF   TRUST. 

Trust  No.  245. 

(W.  A.  Huff) 
Know  All  Men  By  These  Presents: 

That  Whereas,  by  assignments,  conveyances  and  other 
methods  of  transfer  there  has  been  concurrently  herewith 
assigned,  conveyed  and  transferred  to  The  First  National 
Bank  of  Santa  Ana,  a  national  banking  corporation,  hav- 
ing its  principal  place  of  business  in  the  City  of  Santa 
Ana,  County  of  Orange,  State  of  California,  hereinafter 
referred  to  as  the  Trustee,  certain  real  and  personal  prop- 
erty, the  description  of  which  is  set  out  in  Exhibit  "A" 
hereto  attached  and  made  a  part  hereof;  and 

Whereas,  no  consideration  was  paid  by  the  Trustee  for 
any  of  said  assignments,  conveyances  or  transfers,  nor 
will  the  Trustee  in  the  future  pay  for  any  assignments, 
conveyances  or  transfers  contemplated  hereunder,  said  as- 
signments, conveyances  and  transfers  now  made  and  in 
the  future  to  be  made  by  W.  A.  Huff  and  Edith  Huff, 
his  wife,  hereinafter  referred  to  as  the  Trustors; 

Now,  Therefore,  this  Declaration  of  Trust  witnesses, 
certifies  and  declares  that  said  Trustee  holds  and  con- 
tinues to  hold  all  the  said  real  and  personal  property  set 
forth  and  described  in  Exhibit  "A"  hereunto  attached, 
and  the  other  property  that  may  be  hereafter  assigned, 
conveyed  and  transferred  to  it  as  herein  contemplated, 
upon  the  conditions  of  trust  as  set  forth  herein,  to-wit: 

1. 

That  the  Trustee  will  hold  and  continue  to  hold  any  and 
all  of  said  property,  both  real  and  personal,  excepting  that 
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which  lias  been  dis])Osed  of  by  the  Trustors  in  accordance 
with  para.^raph  tvveh'e  hereof,  but  will  not  take  over  the 
actual  management  of  same  until  the  death  of  W.  A. 
Huff,  one  of  the  Trustors  herein,  excepting:  as  provided 
in  paragraph  eight  hereof.   fl4] 

Until  such  time  as  the  Trustee  takes  over  the  actual 
management  of  the  trust  estate,  the  only  duty  of  said 
Trustee  is  to  hold  the  legal  title  of  same;  it  being  a  dis- 
tinct provision  of  this  trust  that  the  Trustee  shall  not 
make  collections  or  be  responsible  for  the  collection  of 
any  of  the  income  of  the  trust  estate  held  in  trust  by  it 
until  such  time  as  it  takes  over  the  the  actual  manage- 
ment of  same. 

2. 

That  following  the  death  of  W.  A.  Hufif,  one  of  the 
Trustors  herein  named,  provided  there  remain  in  the 
hands  of  the  Trustee  sufficient  amounts  of  the  trust  estate 
to  permit  it  so  to  do,  there  shall  first  be  paid  by  the  Trus- 
tee the  funeral  expenses,  expenses  of  last  illness  and  just 
debts  of  the  Trustor,  W.  A.  Huff;  and  there  shall  then 
be  distributed  to  Edith  Huff,  the  other  Trustor  herein 
named,  all  the  household  furniture  and  fixtures,  and  auto- 
mobiles, together  with  the  personal  effects  of  the  said 
Trustor,  W.  A.  Huff,  (provided  an  assignment  of  same 
has  been  made  to  the  Trustee  and  still  remains  in  its 
hands ) . 

From  the  remainder  of  the  trust  estate  there  shall  then 
be  distributed  by  the  said  Trustee  certain  amounts  as 
follows : 

First:  To  S.  E.  Huff',  brother  of  the  said  Trustor, 
W.  A.  Huff,  the  sum  of  Ten  Thousand  Dollars  ($10,000.). 
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Should  said  vS.  E.  Huff  not  be  Hving,  then  said  Ten  Thou- 
sand Dollars  ($10,000.)  shall  become  a  part  of  the  resi- 
due of  the  trust  estate  and  distributed  as  hereinafter 
provided. 

Second:  To  Addie  Mahen,  daughter  of  S.  E.  Huff, 
brother  of  said  Trustor,  W.  A.  Huff,  the  sum  of  Five 
Thousand  Dollars  ($5000.).  Should  said  Addie  Mahen 
not  be  surviving,  but  be  survived  by  bodily  issue,  then 
said  Five  Thousand  Dollars  ($5000.)  shall  be  paid 
to  her  bodily  issue  per  stirpes.  Should  said  Addie  Mahen 
not  be  surviving  and  not  be  survived  by  bodily  issue,  then 
said  Five  Thousand  Dollars  ($5000.)  shall  become  a 
part  of  the  [15]  residue  of  the  trust  estate  and  distributed 
as  hereinafter  provided. 

Third:  To  Helen  Parke,  daughter  of  C.  S.  Huff,  de- 
ceased brother  of  said  Trustor,  W.  A.  Huff,  the  sum  of 
Five  Thousand  Dollars  ($5000.).  Should  said  Helen 
Parke  not  be  surviving  but  be  survived  by  bodily  issue, 
then  said  Five  Thousand  Dollars  ($5000.)  shall  be  paid 
to  her  bodily  issue  per  stirpes.  Should  said  Helen  Parke 
not  be  surviving  and  not  be  survived  by  bodily  issue,  then 
said  Five  Thousand  Dollars  ($5000.)  shall  be  paid  to  her 
sister,  Ethel  Huff,  and  should  said  Ethel  Huff  not  be  liv- 
ing, then  to  the  bodily  issue  of  said  Ethel  Huff  per  stirpes. 
Should  said  Helen  Parke  not  be  surviving  and  not  be  sur- 
vived by  bodily  issue  or  by  said  Ethel  Huff,  or  by  bodily 
issue  of  said  Ethel  Huff,  then  said  Five  Thousand  Dol- 
lars ( $5000. )  shall  become,  a  part  of  the  residue  of  the 
trust  estate  and  distributed  as  hereinafter  provided. 

Fourth:  To  Ethel  Huff,  daughter  of  C.  S.  Huff,  de- 
ceased brother  of  said  Trustor,  W.  A.  Huff,  the  sum  of 
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Five  Thousand  Dollars  ($5000.).  Should  said  Ethel  Huff 
not  be  surviving  but  be  survi\-ed  by  bodily  issue,  then  said 
Five  Thousand  Dollars  ($5000.)  shall  be  paid  to  her  bod- 
ily issue  per  stirpes.  Should  said  Ethel  Huff  not  be  sur- 
viving and  not  be, survived  by  bodily  issue,  then  said  Five 
Thousand  Dollars  ($5000.)  shall  be  paid  to  her  sister, 
Helen  Parke;  should  said  Helen  Parke  not  be  living,  then 
to  the  bodily  issue  of  said  Helen  Parke  per  stirpes. 
Should  said  Ethel  Huff  not  be  surviving  and  not  be  sur- 
vived by  bodily  i^sue  or  by  said  Helen  Parke  or  by  bodily 
issue  of  said  Helen  Parke,  then  said  Five  Thousand  Dol- 
lars ($5000.)  shall  become  a  part  of  the  residue  of  the 
trust  estate  and  distributed  as  hereinafter  provided. 

Fifth:  To  Lulu  Huff,  widow  of  C.  S.  Huff,  deceased 
brother  of  said  Trustor,  W.  A.  Huff,  the  sum  of  Ten 
Thousand  [16]  Dollars  ($10,000.).  Should  said  Lulu 
Huff  not  be  surviving,  then  said  Ten  Thousand  Dollars 
($10,000.)  shall  became  a  part  of  the  residue  of  the  trust 
estate  and  distributed  as  hereinafter  provided. 

Sixth:  To  the  First  Methodist-Episcopal  Church  of 
Santa  Ana,  California,  the  sum  of  Five  Thousand  Dollars 
($5000.) 

The  balance  of  the  trust  property  shall  then  be  han- 
dled and  disposed  of  as  hereinafter  provided. 

3. 

That  part  of  the  trust  estate  consisting  of  real  property 
located  in  the  City  of  Santa  Ana  and  used  as  a  home  by 
the  Trustors  and  real  property  located  at  Balboa,  Cali- 
fornia, and  used  as  a  home  by  the  Trustors  at  the  time  of* 
the  death  of  said  W.  A.  Huff',  should  he  be  survived  by 
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his  wife,  Edith  Huff,  shall  be  held  in  trust  by  the  said 
Trustee  as  long  as  the  said  Edith  Huff  wishes  to  retain 
said  properties ;  said  Edith  Huff  to  pay  the  taxes,  assess- 
ments and  upkeep  of  said  properties  while  she  wishes  them 
held  in  trust  from  the  income  which  she  receives  as  pro- 
vided in  this  Declaration  of  Trust  to  be  paid  to  her. 

At  such  time  as  she  wishes  either  of  said  properties  to 
be  sold,  the  Trustee  shall  sell  same  at  such  a  price  as  is 
acceptable  to  said  Edith  Huff,  and  the  proceeds  thereof 
shall  become  a  part  of  the  trust  estate  held  in  trust  ac- 
cording to  the  provisions  of  paragraph  three  hereof.  Or 
should  the  said  Edith  Huff  desire  that  the  proceeds  of 
either  or  both  of  said  homes,  when  sold,  be  reinvested  in 
another  home  or  homes  of  her  choosing,  the  Trustee  may 
and  is  hereby  authorized  to  invest  said  proceeds  from  the 
home  or  homes  so  sold  in  another  home  or  other  homes 
such  as  said  Edith  Huff  may  choose.  Following  her 
death,  should  either  or  both  of  said  homes  still  remain  in 
trust,  said  homes  shall  be  sold  and  the  proceeds  thereof 
shall  become  a  part  of  the  trust  estates  as  held  in  trust 
and  distributed  as  hereinafter  [17]  provided  for  the  dis- 
tribution of  the  trust  estate  following  the  death  of  said 
Edith  Huff. 

The  trust  estate  then  remaining  in  the  hands  of  the 
Trustee  after  the  payment  of  the  funeral  expenses  and 
expenses  of  last  illness  and  legal  debts  of  the  Trustor, 
W.  A.  Huff,  together  with  the  payment  of  the  sums  pro- 
vided to  be  paid  in  subdivisions  first  t(»  sixth,  both  inclu- 
sive, of  paragraph  two,  shall  be  divided  into  two  equal 
parts  and  each  part  shall  remain  in  the  hands  of  the 
Trustee  as  long  as  Edith  Huff,  one  of  the  Trustors  herein 
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named,  shall  live;  and  the  Trustee  shall  enter  into  pos- 
session of  both  parts  of  the  trust  estate,  manage  and  con- 
trol the  same  and  shall  have  and  execute  full  power  and 
authority ; 

First:  To  sell  and  convey  any  of  the  real  property  so 
held  in  trust,  and  to  hold  or  invest,  or  reinvest  the  same, 
or  apply,  or  dispose  of  the  proceeds  in  accordance  with 
the  terms  of  this  Declaration  of  Trust. 

Second:  To  mortgage  or  lease  any  of  the  real  property 
belonging  to  said  trust  estate  for  the  benefit  of  any  an- 
nuitants, or  other  Beneficiaries  named  in  this  Declaration 
of  Trust,  or  for  the  purpose  of  satisfying  any  charge 
upon  any  of  the  real  property  belonging  to  said  trust 
estate. 

Third :  To  receive  the  rents  and  profits  of  any  of  the 
real  property  belonging  to  said  trust  estate,  and  to  pay 
them  or  apply  them  to  the  use  of  any  of  the  persons  as 
is  herein  provided,  whether  ascertained  at  the  time  of  the 
creation  of  this  trust  or  not  and  in  accordance  with  the 
terms  of  this  Declaration  of  Trust 

Fourth:  To  receive  the  rents  and  profits  of  any  real 
property  belonging  to  said  trust  estate  and  to  accumulate 
the  same  for  the  purposes  as  provided  in  this  Declaration 
of  Trust. 

Fifth:  To  convey,  partition,  divide,  distribute,  or  allot 
any  of  the  real  property  belonging  to  said  trust  estate  in 
[18]  accordance  with  the  terms  of  this  Declaration  of 
Trust. 

All  of  the  foregoing  purposes  are  subject  to  the  limi- 
tations thereon  as  imposed  by  the  laws  of  the  State  of 
California. 
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In  addition  to  the  foregoing  powers  and  authorities,  the 
Trustee  shall  have  full  power  and  authority  so  far  as  the 
same  relates  to  any  personal  property  belonging  to  said 
trust  estate  to  sell,  convey,  transfer,  incumber,  invest,  re- 
invest, collect  and  in  every  way  contract  with,  handle,  and 
control  in  accordance  with  its  best  discretion  and  in  ac- 
cordance with  the  laws  of  the  State  of  California. 

With  the  following  exception,  that  should  any  of  the 
real  property  of  said  trust  estate  be  sold  by  the  Trustee, 
the  same  shall  be  sold  at  its  fair  market  value  and  ac- 
cording to  a  price  agreed  upon  by  three  disinterested  in- 
dividuals versed  in  land  values,  said  three  disinterested 
individuals  to  be  appointed  by  said  Trustee. 

A — The  net  income  available  for  distribution  from  one 
part  of  the  trust  estate  shall  be  paid  to  Edith  Huff,  one 
of  the  Trustors  herein  named,  as  long  as  she  shall  live; 
with  a  provision  that  should  the  net  income  from  that 
part  of  the  trust  estate  to  be  paid  to  said  Edith  Huff  not 
be  sufficient  for  her  maintenance,  support  and  comfort, 
the  Trustee  may  and  is  hereby  authorized  to  use  sufficient 
amount  of  the  net  income  available  for  distribution  from 
the  other  part  of  the  trust  estate  as  the  Trustee  deems 
necessary  and  advisable  for  the  maintenance,  support  and 
comfort  of  said  Edith  Huff;  and  should  the  income  of 
both  parts  of  the  trust  estate  not  be  sufficient  for  the 
maintenance,  support  and  comfort  of  the  said  Edith  Huff, 
the  Trustee  may  and  is  hereby  authorized  to  distribute 
sufficient  amount  of  the  principal  of  that  part  of  the 
trust  estate  held  in  trust  for  her  benefit  as  she  may  de- 
mand in  addition  to  the  net  income  hereinbefore  provided 
to  be  paid  to  her.   [19] 
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B — The  net  income  available  for  distribution  from  the 
other  part  of  the  trust  estate,  after  deducting  the  amounts, 
if  any,  as  hereinbefore  provided  to  be  paid  to  Edith  Huff, 
shall  be  distributed  in  the  following  manner: 

One-third  thereof  to  S.  E.  Huff,  brother  of  the  Trus- 
tor, W.  A.  Huff,  until  the  death  of  said  Edith  Huff,  the 
other  Trustor  herein  named.  Should  the  said  S.  E.  Huff' 
not  be  surviving  or  die  before  the  death  of  said  Edith 
Huff,  then  from  said  one-third  there  shall  be  paid,  pro- 
vided said  income  will  permit,  the  sum  of  One  Hundred 
Dollars  ($100)  a  month  to  the  wife  of  S.  E.  Huff,  pro- 
vided she  is  then  living.  And  any  income  in  excess  of 
One  Hundred  Dollars  ($100)  a  month  shall  be  distributed 
to  the  said  Edith  Huff,  the  other  Trustor  herein  named 
as  long  as  she  shall  live. 

One-third  thereof  to  Helen  Parke,  daughter  of  C.  S. 
Huff,  deceased  brother  of  W.  A.  Huff,  one  of  the  Trus- 
tors herein,  until  the  death  of  said  Edith  Huff,  the  other 
Trustor  herein.  Should  said  Helen  Parke  not  be  surviv- 
ing or  die  before  the  death  of  said  Edith  Huff,  then  that 
part  of  the  income  that  would  have  been  distributed  to  her 
shall  be  distributed  in  the  following  manner:  The  Trus- 
tee shall  divide  said  income  among  the  bodily  issue  of  said 
Helen  Parke  per  stirpes,  provided  they  have  attained  the 
age  of  eighteen  years.  Should  any  of  said  bodily  issue  of 
said  Helen  Parke  not  have  attained  the  age  of  eighteen 
years,  then  that  part  of  the  income  that  would  have  been 
distributed  to  them,  should  they  have  attained  the  age 
of  eighteen  years,  shall  be  used  by  said  Trustee  towards 
the  maintenance  and  education  of  said  bodily  issue  not 
having  attained  the  age  of  eighteen  years;  and  the  re- 
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mainder  thereof,  if  any,  shall  be  deposited  in  a  savings 
account  for  the  beneht  of  said  bodily  issue  who  shall  not 
have  attained  the  age  of  eighteen  years,  and  the  income 
accumulated  thereon  and  distributed  to  said  bodily  issue 
at  such  time  [20]  as  said  bodily  issue  attain  the  age  of 
eighteen  years  respectively;  but  notwithstanding  anything 
to  the  contrary  herein,  same  shall  terminate  on  the  death 
of  said  Edith  Huff. 

Should  there  be  no  bodily  issue  of  said  Helen  Parke  sur- 
viving, then  the  part  of  the  income  that  would  have  been 
distributed  to  them  shall  be  distributed  to  her  sister, 
Ethel  Huff;  should  said  Ethel  Huff  not  be  surviving  but 
be  survived  by  bodily  issue,  then  the  Trustee  shall  divide 
said  income  among  the  bodily  issue  of  said  Ethel  Huff 
per  stirpes,  provided  they  ha\'e  attained  the  age  of  eighteen 
years.  Should  any  of  said  bodily  issue  of  said  Ethel  Huff' 
not  have  attained  the  age  of  eighteen  years,  then  from  that 
part  of  the  income  that  would  have  been  distributed  to 
them,  should  they  have  attained  the  age  of  eighteen  years, 
shall  be  used  by  said  Trustee  towards  the  maintenance 
and  education  of  said  bodily  issue  not  having  attained  the 
age  of  eighteen  years;  and  the  remainder  thereof,  if  any. 
shall  be  deposited  in  a  savings  account  for  the  benefit  of 
said  bodily  issue,  who  shall  not  have  attained  the  age  of 
eighteen  years,  and  the  income  accumulated  thereon  and 
distributed  to  said  bodily  issue  at  such  time  as  said  bodily 
issue  attain  the  age  of  eighteen  years  respectively;  but 
notwithstanding  anything  to  the  contrary  herein,  same 
shall  terminate  on  the  death  of  said  Edith  Huff. 

Should  said  Helen  Parke  not  be  surviving  and  not  be 
surveved  by  bodily  issue,  or  by  said  Ethel  Huff,  or  by 


Charles  Ralph  Scntney  121 

(Trustee's  Exhibit  No.   1.) 

bodily  issue  of  said  Ethel  Huff,  then  said  part  of  the  in- 
come shall  be  distributed  to  said  Edith  Huff  as  long  as 
she  shall  live. 

One-third  thereof  to  Ethel  Huff,  daughter  of  C.  S. 
Huff,  deceased  brother  of  W.  A.  Huff,  one  of  the  Trus- 
tors herein,  until  the  death  of  said  Edith  Huff,  the  other 
Trustor  herein.  Should  said  Ethel  Huff  not  be  surviv- 
ing or  die  before  the  death  of  said  Edith  Huff,  then  that 
part  of  the  income  that  would  have  been  distributed  to 
her  shall  be  distributed  in  the  following  manner:  [21] 
The  Trustee  shall  divide  said  income  among  the  bodily 
issue  of  said  Ethel  Huff  per  stirpes,  provided  they  have 
attained  the  age  of  eighteen  years.  Should  any  of  said 
bodily  issue  of  said  Ethel  Huff  not  have  attained  the  age 
of  eighteen  years,  then  from  that  part  of  the  income  that 
would  have  been  distributed  to  them,  should  they  have 
attained  the  age  of  eighteen  years,  shall  be  used  by  said 
Trustee  towards  the  maintenance  and  education  of  said 
bodily  issue  not  having  attained  the  age  of  eighteen  years ; 
and  the  remainder  thereof,  if  any,  shall  be  deposited  in 
a  savings  account  for  the  benefit  of  said  bodily  issue  not 
yet  eightteen  years  of  age,  and  the  income  accumulated 
thereon  and  distributed  to  said  bodily  issue  at  such  time 
as  said  bodily  issue  attain  the  age  of  eighteen  years  re- 
spectively; but  notwithstanding  anything  to  the  contrary 
herein,  same  shall  terminate  on  the  death  of  said  Edith 
Huff. 

Should  there  be  no  bodily  issue  of  said  Ethel  Huff  sur- 
viving, then  the  part  of  the  income  that  would  have  been 
distributed  to  them  shall  be  distributed  to  her  sister,  Helen 
Parke;  or  in  the  event  of  her  death  as  provided  for,  for 
distribution  of  her  income. 
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Should  said  Ethel  Huff  not  be  surviving  and  not  be 
survived  by  bodily  issue,  or  by  said  Helen  Parke,  or  by 
bodily  issue  of  said  Helen  Parke,  then  said  part  of  the 
income  shall  be  distributed  to  said  Edith  Huff  as  long  as 
she  shall  live. 

4. 

Following  the  death  of  said  Edith  Huff,  one  of  the 
Trustors  herein  named,  from  that  part  of  the  trust  estate 
referred  to  as  "A"  under  paragraph  three  then  remaining 
in  the  hands  of  the  Trustee  the  Trustee  shall  pay  her 
funeral  expenses  and  expenses  of  last  illness  and  legal 
debts,  and  thereafter  there  shall  first  be  paid  the  sum  of 
Five  Thousand  Dollars  ($5000.)  to  the  Christian  Church 
of  Santa  Ana,  California.  The  remainder  of  the  trust  [22] 
estate  held  under  "A"  of  paragraph  three  shall  remain 
in  the  hands  of  the  Trustee  as  long  as  Ella  Whitted,  sister 
of  said  Edith  Huff,  shall  live,  and  as  long  thereafter  until 
Jane  Whitted,  greatniece  of  said  Edith  Huff,  has  attained 
the  age  of  twenty-one  years.  Should  said  Ella  Whitted 
not  live  until  said  Jane  Whitted  has  attained  the  age  of 
twenty-one  years,  then  said  trust  estate  shall  remain  in 
the  hands  of  the  Trustee  until  said  Jane  Whitted  has 
attained  the  age  of  twenty-one  years,  or  should  the  said 
Ella  Whitted  die  and  the  said  Jane  Whitted  not  live  to 
attain  the  age  of  twenty-one  years  then  the  trust  estate 
shall  be  held  in  trust  until  such  time  as  the  said  Jane 
Whitted  would  have  attained  the  age  of  twenty-one  years 
should  she  have  lived,  provided  that  any  of  the  herein 
specifically  named  Beneficiaries,  who  shall  be  alive  at  the 
creation  of  this  trust,  be  living. 

The  net  income  of  the  trust  estate  held  under  "A"  of 
paragraph  three  shall  be  distributed  as  follows: 
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First:  To  said  Ella  Whitted  the  sum  of  One  Hundred 
Fifty  Dollars  ($150)  monthly  during  her  life. 

Second:  To  Jack  Whitted,  Margaret  Whitted,  Mile 
Mitchell,  Gladys  Mitchell,  and  Eileen  Beaty,  greatnephews 
and  greatnieces  of  the  said  Trustor,  Edith  Huff,  the  sum 
of  Fifty  Dollars  ( $50.00)  a  month  each,  until  the  termina- 
tion of  this  trust. 

Third:  The  sum  of  Fifty  Dollars  ($50.00)  a  month 
of  said  income  shall  be  distributed  and  accumulated  by 
the  Trustee  in  the  following  manner :  Ten  Dollars 
($10.00)  thereof  shall  be  used  by  the  said  Trustee  to- 
wards the  maintenance  and  education  of  Donald  Whitted, 
son  of  Rex  Whitted,  nephew  of  the  Trustor,  Edith  Huff, 
until  he  attains  the  age  of  eight  years.  Fifteen  Dollars 
($15.00)  a  month  shall  be  used  by  the  said  Trustee  to- 
wards the  maintenance  and  education  of  said  Donald 
Whitted  from  the  time  he  attains  the  age  of  eight  years 
until  he  attains  the  age  of  twelve  years.  Twenty-five  Dol- 
lars ($25.00)  a  month  shall  be  used  [22)]  by  the  said 
Trustee  towards  the  maintenance  and  education  of  said 
Donald  Whitted  from  the  time  he  attains  the  age  of  twelve 
years  imtil  he  attains  the  age  of  sixteen  years.  Fifty 
Dollars  ($50.00)  a  month  shall  be  used  by  the  said  Trus- 
tee towards  the  maintenance  and  education  of  said  Don- 
ald Whitted  from  the  time  he  attains  the  age  of  sixteen 
years  until  he  attains  the  age  of  twenty-one  years,  provided 
he  attends  a  high  school,  college  or  university;  if  he  does 
not  attend  a  high  school,  college  or  university,  said  Fifty 
Dollars  ($50.00)  a  month  shall  be  deposited  in  a  savings 
account  and  the  interest  accumulated  and  paid  to  him 
when  he  attains  the  age  of  twenty-one  years. 
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The  balance  of  the  Fifty  Dollars  ($50.00)  a  month  as 
hereinbefore  provided  shall  be  deposited  in  a  savings 
account  and  the  income  accumulated  until  said  Donald 
Whitted  attains  the  age  of  sixteen  years  when  the  sums  so 
accumulated  in  a  savings  account,  including  the  earnings 
thereon,  shall  be  used  towards  the  maintenance  and  edu- 
cation of  said  Donald  Whitted,  provided  he  attends  a  high 
school,  college  or  university.  If  he  does  not  attend  a 
high  school,  college  or  university,  said  sums  are  to  be 
accumulated  and  paid  to  him  when  he  attains  the  age  of 
twenty-one  years. 

Should  said  Donald  Whitted  not  live  to  attain  the  age 
of  twenty-one  years  but  be  survived  by  bodily  issue,  then 
the  said  amounts  as  hereinbefore  provided  to  be  paid  to 
him  or  accumulated  for  him  shall  be  distributed  to  his 
bodily  issue  per  stirpes.  Should  he  not  live  to  attain  the 
age  of  twenty-one  years  and  not  be  survived  by  bodily  is- 
sue, then  the  amounts  hereinbefore  provided  to  be  paid 
to  him  or  accumulated  for  him  shall  become  a  part  of  the 
net  income  of  that  part  of  the  trust  estate  referred  to  as 
"A"  of  paragraph  three  and  shall  be  distributed  as  herein- 
after provided  under  subdivision  sixth  of  this  paragraph 
four. 

Fourth:  The  sum  of  Fifty  Dollars  ($50.00)  a  month 
of  [24]  the  net  income  shall  be  distributed  and  accumu- 
lated by  the  said  Trustee  in  the  following  manner: 
Twenty-five  Dollars  ($25.00)  a  month  thereof  shall  be 
used  by  the  said  Trustee  towards  the  maintenance  and  edu- 
cation of  Jane  Whitted,  greatniece  of  said  Trustor,  Edith 
Huff,  until  said  Jane  Whitted  has  attained  the  age  of  six- 
teen years;  Fifty  Dollars  ($50.00)  a  month  shall  be  used 
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by  the  Trustee  towards  the  maintenance  and  education  of 
said  Jane  VVhitted  from  the  time  she  attains  the  age  of 
sixteen  years  until  she  attains  the  age  of  twenty-one 
years,  provided  she  attends  a  high  school,  college  or  uni- 
versity; if  she  does  not  attend  a  high  school,  college  or 
university,  said  Fifty  Dollars  ($50.00)  a  month  shall  be 
deposited  in  a  savings  account  and  the  interest  accumu- 
lated and  paid  to  her  when  she  has  attained  the  age  of 
twenty-one  years.  The  balance  of  the  Fifty  Dollars 
($50.00)  a  month  as  hereinbefore  provided  shall  be  de- 
posited in  a  savings  account  for  her  benefit  and  the  in- 
come accumulated  until  the  said  Jane  Whitted  attains  the 
age  of  sixteen  years  when  the  sums  so  accumulated  in  a 
savings  account,  including  the  earnings  thereon,  shall  be 
used  towards  the  maintenance  and  education  of  said  Jane 
Whitted,  provided  she  attends  a  high  school,  college  or 
university ;  if  she  does  not  attend  a  high  school,  college  or 
university,  said  sums  are  to  be  accumulated  and  paid  to 
her  when  she  attains  the  age  of  twenty-one  years. 

Should  said  Jane  Whitted  not  live  to  attain  the  age  of 
twenty-one  years  but  be  survived  by  bodily  issue,  then  the 
said  amounts  as  hereinbefore  provided  to  be  paid  to  her 
or  accumulated  for  her  shall  be  distributed  to  her  bodily 
issue  per  stirpes.  Should  she  not  live  to  attain  the  age 
of  twenty-one  years  and  not  be  survived  by  bodily  issue, 
then  the  amounts  hereinbefore  provided  to  be  paid  to  her 
or  accumulated  for  her  shall  become  a  part  of  the  net 
income  of  that  part  of  the  trust  estate  referred  to  as  "A" 
of  paragraph  three  and  shall  be  distributed  as  herein-  [25] 
after  provided  under  subdivision  sixth  of  this  paragraph 
four. 
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Fifth:  The  sum  of  Fifty  Dollars  ($50.00)  a  month  for 
the  net  income  shall  be  distributed  and  accumulated  by 
the  said  Trustee  in  the  following  manner:  Twenty-five 
Dollars  ($25.00)  a  month  thereof  shall  be  used  by  the 
said  Trustee  towards  the  maintenance  and  education  of 
Billy  Whitted,  greatnephew  of  the.  said  Trustor,  Edith 
Huff,  until  said  Billy  Whitted  has  attained  the  age  of 
sixteen  years;  Fifty  Dollars  ($50.00)  a  month  shall  be 
used  by  the  Trustee  towards  the  maintenance  and  edu- 
cation of  said  Billy  Whitted  from  the  time  he  attains  the 
age  of  sixteen  years  until  he  attains  the  age  of  twenty-one 
years,  provided  he  attends  a  high  school,  college  or  uni- 
versity, if  he  does  not  attend  a  high  school,  college  or  uni- 
versity, said  Fifty  Dollars  ($50.00)  a  month  shall  be 
deposited  in  a  savings  account  and  the  interest  accumu- 
lated and  paid  to  him  when  he  has  attained  the  age  of 
twenty-one  years.  The  balance  of  the  Fifty  Dollars 
($50.00)  a  month  as  hereinbefore  provided  shall  be  de- 
posited in  a  savings  account  for  his  benefit  and  the  income 
accumulated  until  the  said  Billy  Whitted  attains  the  age 
of  sixteen  years  when  the  sums  so  accumulated  in  a  sav- 
ings account,  including  the  earnings  thereon,  shall  be  used 
towards  the  maintenance  and  education  of  said  Billy 
Whitted,  provided  he  attends  a  high  school,  college  or  uni- 
versity; if  he  does  not  attend  a  high  school,  college  or 
university,  said  sums  are  to  be  accumulated  and  paid  to 
him  when  he  attains  the  age  of  twenty-one  years. 

Should  said  Billy  Whitted  not  live  to  attain  the  age  of 
twenty-one  years  but  be  survived  by  bodily  issue,  then 
the  said  amounts  as  hereinbefore  provided  to  be  paid  to 
him  or  accumulated  for  him  shall  be  distributed  to  his 
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bodily  issue  per  stirpes.  Should  he  not  live  to  attain  the 
age  of  twenty-one  years  and  not  be  survived  by  bodily 
issue,  then  the  amounts  hereinbefore  provided  to  be  paid 
to  him  or  accumulated  for  him  shall  become  a  [26]  part 
of  the  net  income  of  that  part  of  the  trust  estate  referred 
to  as  "A"  of  paragraph  three  and  shall  be  distributed  as 
hereinafter  provided  under  subdivision  sixth  of  this  para- 
graph four. 

Sixth :  The  remainder  of  the  net  income  of  that  part 
of  the  trust  estate  referred  to  as  "A"  of  paragraph  three 
shall  be  distributed  by  the  said  Trustee  equally  to  the 
following  nieces  and  nephews  of  the  said  Trustor.  Edith 
Hufif:  Rex  Whitted,  Roscoe  Whitted,  Louie  Beaty,  Ber- 
nice  Lutz,  Ralph  Sentney,  and  Mrs.  Stella  Mitchell;  or 
in  the  event  of  the  death  of  any  of  them,  his  or  her  share 
shall  go  to  his  or  her  bodily  issue  per  stirpes,  and  if  no 
bodily  issue  to  the  other  Beneficiaries  named  in  this  sub- 
division sixth  or  to  their  bodily  issue  per  stirpes. 

Following  the  death  of  the  said  Ella  Whitted,  sister  of 
the  Trustor,  Edith  Hufif,  and  thereafter  at  the  times  here- 
inbefore set  forth  for  the  termination  of  said  portion  of 
this  trust,  the  trust  estate  then  remaining  in  the  hands 
of  the  Trustee  shall  be  distributed  by  the  said  Trustee 
two-thirds  thereof  equally  to  the  following  nieces  and 
nephews  of  the  said  Trustor,  Edith  Hufif:  Rex  Whitted, 
Roxcoe  Whitted,  Louie  Beaty,  Bernice  Lutz,  Ralph  Sent- 
ney, and  Mrs.  Stella  Mitchell;  and  one-third  thereof 
equally  to  the  following  great-nieces  and  great-nephews 
of  the  said  Trustor,  Edith  Hufif:  Jack  Whitted,  Margaret 
Whitted,  Milo  Mitchell,  Gladys  Mitchell,  Eileen  Beaty, 
Billy  Whitted,  Jane  Whitted,  and  Donald  Whitted.    Pro- 
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vided,  however,  that  that  part  to  be  distributed  to  said 
Donald  Whitted  shall  not  be  distributed  to  him  unless 
he  has  attained  the  age  of  twenty-five  years.  If  he  has 
not  attained  the  age  of  twenty-five  years,  same  shall  be 
held  in  trust  and  the  income  distributed  to  him  monthly 
until  he  has  attained  the  age  of  twenty-five  years  when 
the  principal  held  for  him  shall  be  distributed  to  him. 

Should  any  of  the  hereinbefore  named  Beneficiaries, 
who  are  to  receive  income  or  principal  from  that  part  of 
the  trust  [27]  estate  referred  to  as  "A"  under  paragraph 
three,  not  be  living,  or  die  during  the  life  of  this  trust  and 
be  survived  by  bodily  issue,  then  said  income  or  principal 
shall  be  paid  to  said  bodily  issue  per  stirpes.  Should  any 
of  said  Beneficiaries  not  be  living  or  die  during  the  life 
of  this  trust  and  not  be  survived  by  bodily  issue,  then  the 
income  or  principal  that  would  have  been  distributed  to 
them  shall  be  distributed  as  provided  for  the  distribution 
of  income  in  subdivision  sixth  of  this  paragraph  four. 

5. 

That  part  of  the  trust  estate  referred  to  as  "B"  under 
paragraph  three,  following  the  death  of  said  Edith  Huff, 
one  of  the  Trustors  herein,  shall  be  distributed  as  soon 
as  can  conveniently  be  done  so  as  to  preserve  the  trust 
estate : 

First:  One-third  thereof  to  S.  E.  Huff,  brother  of  the 
Trustor,  W.  A.  Huff,  provided  he  is  surviving.  If  he 
is  not  surviving  but  is  survived  by  a  wife,  then  said  one- 
third  shall  be  held  in  trust  and  from  the  net  income 
thereof  there  shall  be  paid  the  sum  of  One  Hundred  Dol- 
lars ($100)  a  month  to  his  wife,  provided  she  is  then 
living;  and  the  remainder  of  the  net  income  available  for 
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distribution  from  said  one-third  shall  be  distributed,  share 
and  share  aHke,  to  said  Helen  Parke  and  Ethel  Huff, 
daughters  of  said  C.  S.  Huff,  deceased  brother  of  the 
Trustor,  W.  A.  Huff,  as  long  as  the  said  wife  of  said 
S.  E.  Huff  shall  live.  Following  the  death  of  said  wife 
of  said  S.  E.  Huff,  said  one-third  shall  be  distributed 
equally  to  said  Helen  Parke  and  Ethel  Huff. 

Should  said  S.  E.  Huff'  not  be  surviving  and  not  be 
survived  by  a  wife,  the  said  one-third  to  be  distributed 
to  him  shall  be  distributed  to  said  Helen  Parke  and  Ethel 
Huff,  daughters  of  C.  S.  Huff,  deceased  brother  of  said 
Trustor,  W.  A.  Huff,  share  and  share  alike.  If  either 
said  Helen  Parke  or  Ethel  Huff  should  [28]  not  then  be 
living,  then  the  share  that  would  have  been  distributed 
to  her,  had  she  been  living,  shall  be  distributed  to  her 
bodily  issue  per  stirpes;  if  no  bodily  issue  of  said  Helen 
Parke  or  Ethel  Huff  so  dying  should  be  surviving,  then 
said  share  shall  go  to  the  survivor  of  said  Helen  Parke 
or  Ethel  Huff.  Should  neither  said  Helen  Parke  or  Ethel 
Huff  be  surviving  and  no  bodily  issue  of  theirs  surviving, 
then  said  part  of  the  trust  estate  that  would  have  been 
distributed  to  them  shall  be  distributed  to  the  heirs  of 
Edith  Huff,  one  of  the  Trustors  herein,  according  to  the 
then  existing  statutes  of  succession  of  the  State  of  Cali- 
fornia. 

Second :  One-third  thereof  to  Helen  Parke,  niece  of  the 
said  Trustor,  W.  A.  Huff,  provided  she  is  surviving.  If 
she  is  not  surviving,  but  is  survived  by  bodily  issue,  then 
said  one-third  shall  be  distributed  to  her  bodily  issue  per 
stirpes,  or  to  their  legal  guardian  if  they  have  not  attained 
the  age  of  majority.     Should  she  not  be  surviving  and 
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not  be  survived  by  bodily  issue,  then  said  one-third  shall 
be  distributed  to  her  sister,  Ethel  Huff;  and  if  said  Ethel 
Huff  is  not  surviving,  but  there  be  surviving  bodily  issue 
of  said  Ethel  Huff,  then  said  one-third  shall  be  distributed 
to  the  bodily  issue  of  said  Ethel  Huff  or  to  their  legal 
guardian  if  they  have  not  attained  the  age  of  majority; 
and  if  there  be  no  bodily  issue  of  said  Ethel  Huff  sur- 
viving, then  said  one-third  shall  be  distributed  to  the  heirs 
of  said  Edith  Huff  according  to  the  then  existing  laws  of 
succession  of  the  State  of  California. 

Third:  One-third  thereof  to  Ethel  Huff,  niece  of  the 
said  Trustor,  W.  A.  Huff,  provided  she  is  surviving.  If 
she  is  not  surviving,  but  is  survived  by  bodily  issue,  then 
said  one-third  shall  be  distributed  to  her  bodily  issue  per 
stirpes,  or  to  their  legal  guardian  if  they  have  not  at- 
tained the  age  of  majority.  Should  she  not  be  surviving 
and  not  be  survived  by  bodily  issue,  then  said  one-third 
shall  be  distributed  to  her  sister,  [29]  Helen  Parke;  and 
if  said  Helen  Parke  is  not  surviving,  but  there  be  sur- 
viving bodily  issue  of  said  Helen  Parke,  then  said  one- 
third  shall  be  distributed  to  the  bodily  issue  of  said  Helen 
Parke  or  to  their  legal  guardian  if  they  have  not  attained 
the  age  of  majority.  And  if  there  be  no  bodily  issue  of 
said  Helen  Parke  surviving,  then  said  one-third  shall  be 
distributed  to  the  heirs  of  said  Edith  Huff  according  to 
the  then  existing  laws  of  succession  of  the  State  of  Cali- 
fornia. 

6. 

Following  the  death  of  said  Edith  Huff,  one  of  the 
Trustors  herein  named,  should  she  be  survived  by  W.  A. 
Huff,  the  other  Trustor  herein  named,  all  the  household 
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furniture  and  fixtures,  and  automobiles,  together  with  the 
personal  effects  of  the  Trustor,  Edith  Huff,  shall  be  dis- 
tributed by  the  said  Trustee  (provided  an  assignment  of 
same  has  been  made  to  the  Trustee  and  still  remains  in 
its  hands)  to  the  said  Trustor,  W.  A.  Huff. 

All  the  rest,  residue  and  remainder  of  the  trust  estate 
is  to  remain  in  trust  until  the  death  of  said  W.  A.  Huff 
and  said  W.  A.  Huff  is  to  manage  said  trust  estate,  and 
the  Trustee  shall  not  be  liable  for  the  management  of  said 
trust  estate  so  managed  by  said  W.  A.  Huff  following 
the  death  of  said  Edith  Huff',  and  by  said  W.  A.  Huff  is 
to  retain  the  income  from  said  trust  estate,  together  with 
as  much  of  the  principal  thereof  as  he  may  need  for  his 
comfort  and  support,  but,  nevertheless,  not  to  exceed  a 
portion  of  the  principal  in  excess  of  one-half  thereof. 

Following  the  death  of  said  W.  A.  Huff  the  trust  estate 
then  remaining  in  the  hands  of  the  Trustee,  after  his 
funeral  expenses,  expenses  of  last  illness  and  all  his  legal 
debts  have  been  paid,  shall  be  distributed  in  the  same 
manner  as  though  the  said  Edith  Huff  had  survived  him 
and  died  thereafter  as  hereinbefore  provided.  [30] 

7. 

It  is,  however,  stipulated  and  provided  as  a  condition 
of  this  trust,  controlling  all  other  provisions  of  this  trust 
and  anything  to  the  contrary  herein  notwithstanding,  that 
this  trust  shall  terminate  and  end  immediately  upon  the 
deaths  of  the  Trustors  and  all  the  herein  specifically  named 
Beneficiaries,  who  shall  be  alive  at  the  date  of  the  execu- 
tion of  this  trust,  and  at  said  time  the  Trustee  shall  dis- 
tribute all  of  the  principal  or  corpus  of  this  trust  remaining 
in  its  hands  to  the  persons  entitled  thereto  as  herein  pro- 
vided. 
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8. 
Should  the  Trustors,  during  the  life  of  this  trust,  re- 
quest the  Trustee  in  writing  to  manage  said  trust  estate, 
or  should  the  said  W.  A.  Huff,  following  the  death  of  the 
said  Edith  Huff,  request  the  Trustee  in  writing  to  man- 
age said  trust  estate,  the  Trustee  shall  then  enter  into 
possession  of  said  trust  estate,  manage  and  control  the 
said  trust  estate  in  the  same  manner  as  provided  in  para- 
graph three  hereof. 

9. 
The  net  income  from  the  said  trust  estate  during  the 
management  of  said  trust  estate  by  said  Trustee,  should 
it  manage  said  trust  estate  as  provided  in  paragraph  ten 
hereof,  shall  be  paid  to  or  for  the  maintenance  and  com- 
fort of  both  of  said  Trustors,  together  with  as  much  of 
the  principal  of  the  trust  estate  as  may  be  necessary  for 
the  maintenance  and  comfort  of  both  of  said  Trustors. 

10. 

From  such  time  as  the  said  Trustee  takes  over  the 
management  of  the  said  trust  estate,  following  the  death 
of  W.  A.  Huff,  or  following  the  death  of  both  of  the 
Trustors,  or  should  it  manage  said  trust  estate  as  pro- 
vided in  paragraph  eight  hereof,  there  shall  first  be  paid 
from  the  gross  income  received  or  [31]  derived  from  said 
trust  estate,  or  the  principal  thereof  as  the  Trustee  may 
deem  advisable  and  necessary,  or  any  part  thereof,  all  taxes, 
including  income  tax,  federal  estate  and  state  inheritance 
taxes,  costs,  charges  and  expenses  incurred  in  the  care, 
administration  and  protection  of  said  trust  estate  and  in 
the  protection  of  this  trust  and  its  defense  against  legal 
and  equitable  attack  by  any  person  or  persons,  and  the 
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Trustee  shall  receive  a  compensation  for  acting  as  Trus- 
tee hereunder  of  five  per  cent  (5%)  of  the  gross  income 
of  the  said  trust  estate  during  the  time  it  shall  manage 
said  trust  estate  or  any  part  thereof,  and  upon  the  termi- 
nation of  said  trust  estate  or  the  distribution  of  any 
corpus  or  principal  thereof,  the  Trustee  shall  receive  a 
compensation,  in  addition  thereto,  of  one  per  cent  (1%) 
of  the  reasonable  value  of  all  the  corpus  or  principal  of 
the  trust  estate  distributed  according  to  the  terms  hereof 
and  for  the  final  closing  and  settlement  of  this  trust.  And 
the  Trustee  shall  receive  a  compensation  for  carrying  the 
trust  estate  but  while  not  actually  managing  said  trust 
estate  of  Twenty  Dollars  ($20.00)  yearly. 

11. 

Each  and  every  beneficiary  under  this  trust  is  hereby 
restrained  from,  and  shall  be  without  right,  power  and/or 
authority  to  sell,  transfer,  pledge,  mortgage,  hypothecate, 
alienate,  anticipate,  or  in  any  other  manner  affect  or  im- 
pair his  or  her  beneficial  and/or  legal  rights,  titles,  inter- 
ests, claims  and/or  estates  in  and/or  to  the  income  and/or 
principal  of  this  trust  during  the  entire  term  thereof,  nor 
shall  the  rights,  titles,  interests,  and/or  estates  of  any 
beneficiary  hereunder  be  subject  to  the  rights  or  claims 
of  the  creditors  of  any  beneficiary  nor  subject  nor  liable 
to  any  process  of  law  or  Court  upon  the  claim  of  any 
such  creditor,  and  all  the  income  and/or  principal  under 
this  trust  shall  be  transferable,  payable  and/or  [32]  de- 
liverable, only,  solely,  exclusively,  and  personally  to  the 
herein  designated  beneficiaries,  or  their  lawful  guardian 
or  guardians  hereunder  at  the  time  they  are  entitled  to 
take  the  same  under  the  terms  of  this  trust,  and  the  per- 
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sonal  receipt  of  the  designated  beneficiary  hereunder,  or 
their  lawful  guardian,  shall  be  a  condition  precedent  to  the 
payment  or  delivery  of  the  same  by  said  Trustee. 

12. 
The  said  Trustors  hefein  named  reserve  to  themselves 
the  exclusive  possession  and  use  and  enjoyment  in,  and 
all  rights  to,  the  rents,  issues  and  profits  of  all  the  prop- 
erty herein  set  forth  in  Exhibit  "A",  and  all  other  prop- 
erties that  may  be  hereafter  transferred,  assigned,  set  over 
or  conveyed  to  the  Trustee,  and  each  of  said  properties, 
for  and  during  the  term  of  the  natural  lives  of  both  of 
said  Trustors  herein  named ;  and  it  is  further  understood 
that  this  trust,  being  gratuitously  created  by  said  Trus- 
tors hereinbefore  named,  the  right  and  power  is  hereby 
reserved  unto  said  Trustors  to  revoke  or  amend  this  trust, 
in  whole  or  in  part,  at  any  time,  at  their  pleasure,  during 
the  lives  of  both  of  said  Trustors,  by  request  in  writing 
addressed  and  delivered  to  said  Trustee;  and  the  Trustors 
further  reserve  the  right  to  revoke  any  or  all  of  said  trans- 
fers, assignments  or  conveyances  as  to  any  of  the  prop- 
erty in  Exhibit  "A"  described,  or  any  other  property 
which  may  be  transferred,  assigned  or  conveyed  to  said 
Trustee  under  this  trust,  upon  giving  said  Trustee  notice 
in  writing,  duly  executed  by  both  of  said  Trustors  before 
an  officer  duly  authorized  to  administer  oaths.  A  provi- 
sion governing  this  trust  provides  that,  following  the  death 
of  either  of  theTrustors,  the  surviving  Trustor  shall  not 
have  the  right  to  revoke  or  amend  this  trust,  in  whole  or 
in  part,  and  shall  not  reserve  the  right  to  revoke  any  of 
the  said  transfers,  assignments  or  conveyances  as  to  any 
of  the  property  in  Exhibit  "A"  [33]  described,  or  any  other 
property  which  may  be  transferred,  assigned  or  conveyed 


Charles  Ralph  Scittiicy  135 

(Trustee's  Exhibit  No.   1.) 

to  said  Trustee  under  this  trust,  except  that  in  the  event 
of  the  death  of  either  of  the  Trustors  the  surviving 
Turstor 

Trustor  reserves  the  right  to  amend  or  alter  this  Declara- 
tion of  Trust  insofar  as  the  same  relates  to  the  distribution 
of  the  one-half  of  the  trust  estate  herein  provided  to  be 
distributed  to  the  family  of  said  surviving  Trustor  by 
changing  the  name  of  the  Beneficiaries  or  changing  the 
amounts  any  Beneficiary  is  entitled  to,  such  amendment  to 
be  made  in  writing  acknowledged  before  an  officer  author- 
ized to  administer  oaths  and  filed  with  the  Trustee  during 
the  lifetime  of  the  said  surviving  Trustor. 

13. 

The  Trustee  hereby  agrees  to  act  under  the  terms  of  this 
instrument  upon  the  following  conditions : 

Except  for  its  wilful  default  or  gross  negligence,  it 
shall  not  be  liable  to  any  one,  and  when  in  its  discretion 
it  acts  upon  legal  counsel  selected  and  employed  by  it  in 
good  faith  in  accordance  with  the  opinion  of  such  counsel, 
it  shall  not  be  liable  for  any  result  of  such  action,  and 
should  it  be  called  upon  to  perform  unlooked  for  or  un- 
anticipated duties  in  connection  with  this  trust,  not  speci- 
fically provided  for,  it  shall  receive  a  reasonable  compen- 
sation for  the  performance  and  discharge  of  such  duties 
and  for  fees  for  such  attorneys  as  it  shall  select  and  em- 
ploy, and  the  Trustee  does  not  and  shall  not  assume  any 
obligation  to  pay  for  or  on  account  of  any  one  whomso- 
ever, any  money  except  as  herein  specified  or  provided, 
except  at  its  option  so  to  do.  nor  shall  said  Trustee  be  re- 
quired to  pay  anything  to  any  one  unless  there  is  sufficient 
money  in  said  trust  fund  so  to  do. 
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In  Witness  Whereof,  said  The  First  National  Bank  of 
Santa  Ana,  in  its  capacity  as  Trustee,  has  caused  this  in- 
strument to  be  executed  by  its  proper  officer  thereunto  [34] 
duly  authorized,  under  its  corporate  seal,  this  10th  day 
of  May,  1927. 
THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA. 
By  E.  B.  Sprague  Asst.  Trust  Officer. 

Trustee. 

We,  the  undersigned,  named  in  the  foregoing  Declara- 
tion of  Trust  as  Trustors,  do  hereby  approve,  ratify  and 
confirm  the  same  in  all  its  parts,  and  we  do  hereby  agree 
respectively  to  be  bound  by  all  the  terms  thereof. 
Dated  this  10th  day  of  May,  1927. 

W.  A.  Huff 
Edith  Huff   [35] 

State  of  California, 
County  of  Orange — ss. 

On  this  10th  day  of  May,  1927,  before  me,  E.  Virginia 
Craig,  a  Notary  Public  in  and  for  said  County  and  State, 
residing  therein,  duly  commissioned  and  sworn,  personally 
appeared  E.  B.  Sprague,  known  to  me  to  be  the  Assistant 
Trust  Officer  of  the  corporation  described  in  and  that 
executed  the  within  instrument,  and  acknowledged  that 
such  corporation  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

E.  Virginia  Craig. 
Notary  Public  in  and  for  said  County  and  State. 
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State  of  California, 
County  of  Orange, — ss. 

On  this  10th  clay  of  May,  1927,  before  nie,  E.  Virginia 
Craig,  a  Notary  Public  in  and  for  said  County  and  State, 
residins^-  therein,  duly  commissioned  and  sworn,  personally 
appeared  W.  A.  Huff  and  Edith  Huff,  known  to  me  to 
be  the  persons  described  in  and  that  executed  the  within 
instrument,  and  acknowledged  to  me  that  they  executed 
the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affi'xed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

E.  Virginia  Craig. 
Notary  Public  in  and  for  said  County  and  State.  [36] 
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EXHIBIT  "A"  TO 

DECLARATION  OF  TRUST  NO.  245 

W.  A.  HUFF  and  EDITH  HUFF.  TRUSTORS, 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA, 

TRUSTEE. 

The  following  described  real  and  personal  property  has 
been  transferred,  assigned  and  conveyed  to  the  Trustee 
to  be  held  in  trust  by  the  Trustee  for  the  Trustors : 

1 —  Certificate  No.  94  for  10  shares  of  the  capital 
stock  of  The  Abstract  and  Title  Guaranty  Company, 
par  value  $100  each,  issued  in  the  name  of  W.  A. 
Huff  on  the  22nd  day  of  November,  1909. 

2 —  Certificate  No.  2  for  12  shares  of  the  capital 
stock  of  Broadway  Improvement  Company,  par  value 
$100  each,  issued  in  the  name  of  W.  A.  Huff  on  the 
23rd  day  of  June,  1922. 

3 —  Certificate  No.  9  for  64  shares  of  the  capital 
stock  of  Broadway  Improvement  Company,  par  value 
$100  each,  issued  in  the  name  of  W.  A.  Huff  on  the 
22nd  day  of  November,  1922. 

A —  Certificate  No.  51  for  35  shares  of  the  capital 
stock  of  Broadway  Improvement  Company,  par  value 
$100  each,  issued  in  the  name  of  W.  A.  Huff  on  the 
8th  day  of  February,  1923. 

5—  Certificates  Nos.  S  17388  and  S  16231  of  the 
F  F 

fully  paid  and  non-assessable  shares,  without  nominal 
or  par  value  of  the  stock  of  California  Packing  Cor- 
poration, issued  in  the  name  of  W.  A.  Huff  on  August 
5,  1926,  and  August  2,  1926,  respectively,  100  shares 
each. 
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6—  Bonds  Nos.  8600,  8601,  8670.  8671,  and  8672 
of  the  State  of  California.  State  Highways,  each  in 
the  amount  of  $1000,  5-%%,  dated  July  3,  1921,  due 
July  3,  1934,  interest  payable  January  3  and  July  3; 
with  interest  coupons  Nos.  16  to  30.  both  inclusive, 
each  in  the  amount  of  $28.75  attached  to  each  bond. 

7—  Joint  Stock  Farm  Loan  Bond  No.  MI36211  of 
the  California  Joint  Stock  Land  Bank  of  San  Fran- 
cisco, California,  in  the  amount  of  $1000,  coupon  bond 
issued  November  1,  1921,  redeemable  after  November 
1.  1931;  payable  November  1,  1951,  interest  payable 
May  1  and  November  1 :  with  interest  coupons  Nos. 
12  to  60,  both  inclusive,  each  in  the  amount  of  $25.00, 
attached. 

8 —  Certificate  No.  1  for  5  shares  of  the  capital 
stock  of  The  Farmers  and  Merchants  Savings  Bank 
of  Santa  Ana,  par  value  $100  each,  issued  in  the  name 
of  W.  A.  HufY  on  the  19th  day  of  June,  1919. 

9 —  Certificate  No.  E761  for  145  shares  of  the 
Capital  Stock  of  The  First  National  Bank  of  Santa 
Ana,  par  value  $100  each,  issued  in  the  names  of 
W.  A.  Huff  and  Edith  Huff,  Joint  Tenants  with  right 
of  Survivorship,  on  May  3,  1927.  [37] 

10 —  Mortgage  Cetrificate  No.  1029  of  the  Federal 
Finance  Company,  Inc.,  for  $5000,  issued  January 
16,  1925,  to  W.  A.  Huff,  with  interest  coupons  Nos. 
9  and  10,  each  in  the  amount  of  $175,  attached. 

11—  Mortgage  Certificate  No.  1030  of  the  Federal 
Finance  Company,  Inc.,  for  $5000,  issued  to  W.  A. 
Huff  on  January  16,  1925,  with  interest  coupons  Nos. 
9  and  10,  each  in  the  amount  of  $175,  attached. 
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12 —  Mortgage  Certificate  No.  1031  of  the  Federal 
Finance  Company,  Inc.,  for  $2000,  issued  to  W.  A. 
Huff  on  January  16,  1925,  with  interest  coupons  Nos. 
5  to  10,  both  inclusive,  each  in  the  amount  of  $60.00, 
attached. 

13 —  Mortgage  Certificate  No.  1090  of  the  Federal 
Finance  Company,  Inc.,  for  $5000,  issued  to  Edith 
Huff  on  April  29,  1926,  with  interest  coupons  Nos. 
2  to  6,  both  inclusive,  each  in  the  amount  of  $175, 
attached. 

14 —  Mortgage  Certificate  No.  1129  of  the  Federal 
Finance  Company,  inc.,  for  $1000,  issued  to  W.  A. 
Huff'  on  July  19,  1926,  with  interest  coupons  Nos. 
2  to  6,  both  inclusive,  each  in  the  amount  of  $35.00, 
attached. 

15 —  Certificate  No.  5  for  1  share  of  the  capital 
stock  of  the  Federal  Finance  Company,  Inc.,  issued 
to  W.  A.  Huff  and  Edith  Huff,  as  joint  tenants,  on 
December  20,  1922,  par  value  $100  per  share. 

16—  Certificate  No.  36  for  49  shares  of  the  capital 
stock  of  the  Federal  Finance  Company,  Inc.,  issued 
to  W.  A.  Huff  and  Edith  Huff,  as  joint  tenants,  on 
May  1,  1923,  par  value  $100  per  share. 

17 —  Certificate  No.  176  for  25  shares  of  the  capi- 
tal stock  of  the  Federal  Finance  Company,  Inc.,  issued 
to  W.  A.  Huff  and  Edith  Huff,  as  joint  tenants, 
August  15,  1924,  par  value  $100  per  share. 

18 —  Certificate  No.  261  for  25  shares  of  the  capi- 
tal stock  of  the  Federal  Finance  Company,  Inc.,  issued 
to  W.  A.  Huff  and  Edith  Huff',  as  joint  tenants, 
December  19,  1924,  par  value  $100  per  share. 
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19 —  Certificate  No.  309  for  60  shares  of  the  capi- 
tal stociv  of  the  Federal  Finance  Company,  Inc.,  issued 
to  W.  A.  and  Edith  Ihiff,  as  Joint  Tenants.  January 
15,  1926,  par  value  $100  per  share. 

20 —  Certificate  No.  410  for  40  shares  of  the  capi- 
tal stoclc  of  the  Federal  Finance  Company,  Inc.,  issued 
to  \V.  A.  and  Edith  Huff,  Joint  tenants  with  right  of 
survivorship,  February  14,  1927,  par  value  $100  per 
share. 

21 —  Certificate  No.  A  1047  for  10  shares  of  the 
Preferred  Capital  Stock  of  Goodyear  Tire  &  Rubber 
Company  of  California,  issued  in  the  name  of  [38] 
W.  A.  Huff  on  January  2,  1920,  par  value  $100  per 
share. 

22—  Certificate  No.  A  4819  for  10  shares  of  the 
Preferred  Capital  Stock  of  Goodyear  Tire  &  Rub- 
ber Company  of  California,  issued  in  the  name  of 
W.  A.  Huff  on  October  4,  1920,  par  value  $100  per 
share. 

2i —  Certificate  No.  C  8  for  50  shares  of  the  Globe 
Grain  and  jMilling-  Company  Common  Capital  Stock, 
issued  in  the  name  of  W.  A.  Huff  on  June  5,  1919, 
par  value  $100  each. 

24—  Certificate  No.  C  955  for  12  shares  of  the 
Common  Capital  Stock  of  Globe  Grain  and  Milling 
Company  issued  in  the  name  of  \V.  A.  Huff  on  Sep- 
tember 22,  1920,  par  value  $100  per  share. 

25—  Certificate  No.  C1690  for  38  shares  of  the 
Common  Capital  Stock  of  Globe  Grain  and  MilHng 
Company  issued  in  the  name  of  W.  A.  Huff'  on 
November  10,  1920,  par  value  $100  per  share. 
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26 —  Certificate  No.  594  for  3  shares  of  the  Capi- 
tal  Stock,    Preferred,    Series   F  Redeemable   July    1, 

1927,  Globe  Grain  and  Milling  Company,  issued  in 
the  name  of  W.  A.  Huff  on  May  27,  1919,  par  value 
$100  per  share. 

27—  Certificate  No.  595  for  3  shares  of  the  Pre- 
ferred  Capital   Stock,   Series   G   Redeemable  July   1, 

1928,  Globe  Grain  and  Milling  Company,  issued  in 
the  name  of  W.  A.  Huff  on  May  27,  1919,  par  value 
$100  per  share. 

28 —  Certificate  No.  596  for  3  shares  of  the  Pre- 
ferred Capital  Stock,   Series   H   Redeemable  July   1, 

1929,  Globe  Grain  and  Milling  Company,  issued  in  the 
name  of  W.  A.  Pluff  on  May  27,  1919,  par  value 
$100  per  share. 

29—  Bonds  Nos.  M  1341,  M  1342,  M  1343,  M  1344 
and  M  1345,  Garden  Foundation,  Incorporated,  First 
Mortgage  6^4%  Sinking  Fund  Gold  Bonds,  each  in 
the  sum  of  $1000,  principal  due  January  1,  1937,  inter- 
est payable  July  1  and  January  1,  with  interest  cou- 
pons Nos.  1  to  20,  both  inclusive,  each  in  the  amount 
of  $31.25,  attached. 

30 —  Certificate  No.  4353  for  10  shares  of  Install- 
ment Stock  (for  10  shares  of  the  Capital  Stock)  of 
the  Home  Mutual  Building  and  Loan  Association  of 
Santa  Ana,  issued  to  W.  A.  Huff  and  Edith  Huff 
as  joint  tenants  with  the  right  of  survivorship,  dated 
January  2,  1917,  Series  No.  40,  par  value  $200  per 
share. 

31 —  Certificate  No.  551  for  50  shares  of  the  cap- 
ital stock  of  Holly  Oil  Company  issued  to  W.  A. 
Huff'  on  July  22,  1921,  par  value  $5.00  per  share. 
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32 —  Certificate  No.  2  for  1  share  of  the  Capital 
Stock  of  W.  A.  HulT  Co.  issued  to  Edith  Hufif,  par 
value  $5CX)  per  share.   [39] 

},l—  Certificate  No.  7  for  58>4  shares  of  the  Cap- 
ital Stock  of  W.  A.  Huff  Co.  issued  to  W.  A.  Huff 
on  August  1,  1922,  par  value  $500  per  share. 

34 —  Certificate  No.  8  for  1>4  shares  of  the  Capi- 
tal Stock  of  W.  A.  Huff  Co.  issued  to  Edith  Huff  on 
August  1,  1922,  par  value  $500  per  share. 

35 —  Certificate  No.  11  for  14  shares  of  the  Capi- 
tal Stock  of  W.  A.  Huff  Co.  issued  to  W.  A.  Huff 
on  February  14,  1927,  par  value  $500  per  share. 

36 —  Membership  Certificate  No.  125  of  the  Santa 
Ana  Industrial  Fund  issued  to  W.  A.  Huff"  on  Janu- 
ary 6.  1917. 

l-]—  Joint  Stock  Farm  Loan  Bonds  Nos.  MI30946, 
M 130947,  iMI30948,  M 130949,  and  M 130950  of  The 
Central  Iowa  Joint  Stock  Land  Bank  of  Des  Monies, 
Iowa,  each  in  the  sum  of  $1000,  issued  November  1, 
1921,  redeemable  after  November  1,  1931,  payable 
November  1,  1951,  interest  payable  May  1  and  No- 
vember 1 ;  with  Interest  Coupons  Nos.  12  to  60,  both 
inclusive,  each  in  the  sum  of  $27.50,  attached  to  each 
bond. 

38_  Trust  Certificate  No.  45,  Trust  No.  6036, 
for  50  shares  of  the  Capital  Stock  of  The  Los  An- 
geles Morris  Plan  Company,  issued  to  W.  A.  Huff 
on  March  18.  1926,  by  the  Security  Trust  &  Savings 
Bank  of  Los  Angeles,  California. 

39 —  Bonds  Nos.  17,  18,  and  19  of  the  La  Verne 
City  School  District,  6%,  each  in  the  sum  of  $1000, 
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principal  due  April  1,  1932,  interest  payable  April  1, 
with  interest  coupons  Nos.  7  to  11,  both  inclusive, 
each  in  the  amount  of  $60.00,  attached  to  each  bond. 
4<>-  Fourth  Liberty  Loan  4^4%  Gold  Bonds  of 
1933-1938  Nos.  K0O56516O,  H00565158,  G00565167, 
J00565159,  and  Dolo26184,  each  in  the  amount  of 
$1000,  interest  payable  April  15  and  October  15; 
with  Interest  Coupons  Nos.  18  to  40,  both  inclusive, 
each  in  the  amount  of  $21.25,  attached  to  each  bond. 

41—  Bonds  Nos.  M7570  and  M7571,  Morris  & 
Company,  each  for  $1000,  7^4%  Ten- Year  Sinking- 
Fund  Gold  Note,  principal  due  September  1,  1930, 
interest  payable  March  1  and  September  1 ;  with  In- 
terest Coupons  Nos.  14  to  20,  both  inclusive,  each  in 
the  sum  of  $37.50,  attached  to  each  bond. 

42—  Bonds  Nos.  M  254,  M  255,  M  256,  M  257, 
and  M  258,  Mortgage  Insurance  Corporation  Insured 
First  Mortgage  Gold  Certificate,  Issue  No.  18,  1927, 
6%,  each  for  $1000.  principal  due  February  1,  1934, 
interest  payable  August  1  and  February  1 ;  interest 
coupons  Nos.  1  to  14,  both  inclusive,  each  in  the 
amount  of  $30.00,  attached  to  each  bond.    [40] 

43 —  Certificate  No.  125  for  10  shares  of  the  Pre- 
ferred capital  stock  of  NichoUs  Grain  &  Milling  Com- 
pany, issued  to  W.  A.  Huff  on  April  24,  1924,  par 
value  $100  per  share. 

44 —  Bonds  Nos.  86  and  87,  Delhi  Drainage  Dis- 
trict, County  of  Orange,  State  of  California,  dated 
August  14,  1909.  each  for  $250,  5%,  principal  due 
January  1.  1930,  interest  payable  January  1  and  July 
1;  with  interest  coupons  Nos.  36  to  41.  both  inclu- 
sive, each  in  the  sum  of  $6.25,  attached  to  each  bond. 
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45_  Bonds  Nos.  46,  47,  and  48,  United  States  of 
America,  County  of  Orange,  State  of  California, 
Newport  Drainage  District,  dated  November  1,  1910, 
5%,  each  for  $150,  Series  No.  7,  interest  payable 
January  1  and  July  1;  principal  due  January  1,  1928; 
Interest  Coupons  Nos.  34  and  35  each  for  $3.75  at- 
tached to  each  bond. 

46—  Bonds,  Nos.  66,  67,  68,  and  69,  United  States 
of  America,  County  of  Orange,  State  of  California, 
Newport  Drainage  District,  dated  November  1,  1910, 
5%,  each  for  $150,  Series  No.  8,  interest  payable 
January  1  and  July  1  ;  principal  due  January  1,  1929; 
Interest  Coupons  Nos.  34  to  37,  both  inclusive,  each 
for  $3.75,  attached  to  each  bond. 

47—  Bonds  Nos.  70,  71  and  72,  United  States  of 
America,  County  of  Orange,  State  of  California, 
Newport  Drainage  District,  dated  November  1,  1910, 
5%,  Series  No.  9,  each  for  $150;  interest  payable 
January  1  and  July  1;  principal  due  January  1,  1930; 
Interest  Coupons  Nos.  34  to  39,  both  inclusive,  each 
for  $3.75,  attached  to  each  bond. 

48—  Bonds  Nos.  85,  86,  87,  and  88,  United  States 
of  America,  County  of  Orange,  State  of  California, 
Newport  Drainage  District,  dated  November  1,  1910, 
5%,  Series  No.  10,  each  for  $150;  interest  payable 
January  1  and  July  1 ;  principal  due  January  1,  1931 ; 
Interest  Coupons  Nos.  34  to  41,  both  inclusive,  each 
for  $3.75,  attached  to  each  bond. 

49 —  Certificate  No.  116  for  16  shares  of  the  Guar- 
antee Capital  Stock  of  the  Orange  Building  &  Loan 
Association,  issued  to  W.  A.  Huff  on  January  22, 
1926,  par  value  $200  per  share. 


146  Harry  Ashton,  as  Trustee  etc.,  vs. 

(Trustee's  Exhibit  No.   1.) 

50 —  Certificate  No.  168  for  40  shares  of  the  capi- 
tal stock  of  the  Orang-e  County  Title  Company,  is- 
sued to  W.  A.  Huff  and  Edith  Huff,  his  wife,  as  joint 
tenants  with  the  right  of  survivorship,  on  November 
9,  1917;  par  value  $100  per  share. 

51 —  Certificate  No.  283  for  30  shares  of  the  capi- 
tal stock  of  The  Peoples  Finance  &  Thrift  Company 
of  Santa  Ana,  issued  to  W.  A.  Huff  on  February  13, 
1924,  par  value  $100  per  share. 

52—  Bonds  Nos.  Ml 395  and  Ml 396,  Pan  Ameri- 
can Petroleum  &  Transport  Company,  First  Lien  Ten 
Year  [41]  Marine  Equipment  7%  Convertible  Gold 
Bond,  for  $1000  each,  due  August  1,  1930;  interest 
payable  February  1  and  August  1 ;  Interest  Coupons 
Nos.  14  to  20,  both  inclusive,  each  for  $35.00,  at- 
tached to  each  bond. 

53 —  Bond  No.  42,  Road  District  Improvement 
Bond,  Road  Improvement  District  No.  5,  United 
States  of  America,  State  of  California,  County  of 
Orange,  for  $260,  7%,  principal  due  October  4,  1927, 
interest  payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  and  13,  for  $9.10  and  $4.65,  re- 
spectively, attached. 

54 —  Bond  No.  49,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  Dis- 
trict Improvement  Bond,  Road  Improvement  Dis- 
trict No.  5,  for  $260,  7%,  principal  due  October  4, 
1928,  interest  payable  January  2  and  July  2;  with 
interest  Coupons  Nos.  12  to  14,  both  inclusive,  each 
for  $9.10,  and  Coupon  No.  15  for  $4.65,  attached. 

55 —  Bond  No.  56,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  Dis- 
trict Improvement  Bond,  Road  Improvement  District 
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No.  5,  for  $260,  7%,  principal  clue  October  4,  1929, 
interest  payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  16,  both  inclusive,  each  for  $9.10, 
and  Coupon  No.  17  for  $4.65,  attached. 

56 —  Bond  No.  63,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  Dis- 
trict Improvement  Bond,  Road  Improvement  District 
No.  5,  for  $260,  7%,  principal  due  October  4,  1930, 
interest  payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  18,  both  inclusive,  each  for  $9.10, 
and  Interest  Coupon  No.   19  for  $4.65,  attached. 

57 —  Bond  No.  70,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  Dis- 
trict Improvement  Bond,  Road  Improvement  District 
No.  5,  for  $260,  7%,  principal  due  October  4,  1931, 
interest  payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  20,  both  inclusive,  each  for  $9.10, 
and  Interest  Coupon  No.  21  for  $4.65,  attached. 

58 —  Bond  No.  77 ,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  Dis- 
trict Improvement  Bond,  Road  Improvement  Dis- 
trict No.  5,  for  $260,  7%,  principal  due  October  4, 

1932,  interest  payable  January  2  and  July  2;  with 
Interest  Coupons  Nos.  12  to  22,  both  inclusive,  each 
for  $9.10,  and  Interest  Coupon  No.  2Z  for  $4.65, 
attached. 

59 —  Bond  No.  84,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  Dis- 
trict Improvement  Bond,  Road  Improvement  Dis- 
trict No.  5,  for  $260,  7%,  principal  due  October  4, 

1933,  interest  payable  January  2  and  July  2;  with 
Inter-   [42]  est  Coupons  Nos,  12  to  24,  both  inclu- 
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sive,  each  for  $9.10,  and  Interest  Coupon  No.  25  for 
$4.65,  attached. 

60 —  Bond  No.  91,  United  States  of  America, 
State  of  CaHfornia,  County  of  Orange,  Road  Dis- 
trict Improvement  Bond,  Road  Improvement  District 
No.  5,  for  $260,  7%,  principal  due  October  4,  1934, 
interest  payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  26,  both  inclusive,  each  for  $9.10, 
and  Interest  Coupon  No.  27  for  $4.65,  attached. 

61 —  Bond  No.  98,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  District 
Improvement  Bond,  Road  Improvement  District  No. 
5,  for  $260,  7%,  principal  due  October  4,  1935,  in- 
terest payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  28,  both  inclusive,  each  for  $9.10, 
and  Interest  Coupon  No.  29  for  $4.65,  attached. 

62 —  Bond  No.  102,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  District 
Improvement  Bond,  Road  Improvement  District  No. 
5,  for  $1000,  7%,  principal  due  October  4,  1936, 
interest  payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  30,  both  inclusive,  each  for 
$35.00,  and  Interest  Coupon  No.  31  for  $17.89,  at- 
tached. 

63 —  Bond  No.  103,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  District 
Improvement  Bond,  Road  Improvement  District  No. 
5,  for  $1000,  7%,  principal  due  October  4,  1936, 
interest  payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  30,  both  inclusive,  each  for 
$35.00,  and  Interest  Coupon  No.  31  for  $17.89,  at- 
tached. 
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64 —  Bond  No.  104,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  District 
Improvement  Bond,  Road  Improvement  District  No. 
5,  for  $500,  7%,  principal  due  October  4,  1936,  in- 
terest payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  30,  both  inclusive,  each  for 
$17.50,  and  Interest  Coupon  No.  31  for  $8.94,  at- 
tached. 

65 —  Bond  No.  105,  United  States  of  America, 
State  of  California,  County  of  Orange,  Road  District 
Improvement  Bond,  Road  Improvement  District  No. 
5,  for  $260,  7%,  principal  due  October  4,  1936,  in- 
terest payable  January  2  and  July  2;  with  Interest 
Coupons  Nos.  12  to  30,  both  inclusive,  each  for  $9.10, 
and  Interest  Coupon  No.  31  for  $4.65,  attached. 

66—  Certificate  No.  NY— D  66007  for  100  shares 
of  the  capital  stock  of  the  Standard  Oil  Company  of 
California,  without  nominal  or  par  value,  issued  to 
William  A.  Hufif  on  February  18,  1927.   [43] 

67—  Certificate  No.  NY78110  for  100  shares  of 
the  common  stock  of  Shell  Union  Oil  Corporation, 
without  nominal  or  par  value,  issued  to  William  A. 
Huff  on  April  7,  1927. 

68 —  Certificate  No.  6  for  75  shares  of  the  capital 
stock  of  Santora  Land  Co.  issued  to  W.  A.  Huff  on 
November  1,  1922,  par  value  $100  per  share. 

69 —  Certificate  No.  24  for  15  shares  of  the  capital 
stock  of  Santora  Land  Co.  issued  to  W.  A.  Huff  on 
November  1,  1922,  par  value  $100  per  share. 

70 —  Certificate  No.  93  for  5  shares  of  the  capital 
stock  of  Santa  Ana  Valley  Hospital  issued  to  W.  A. 
Huff  on  October  2,  1923,  par  value  $100  per  share. 
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71 —  Certificate  of  Membership  in  the  Santa  Ana 
Country  Chib,  No.  124,  issued  to  W.  A.  Huff, 

72—  Certificate  No.  A700  for  100  shares  of  the 
Preferred  Series  B  6%  capital  stock  of  the  Southern 
California  Edison  Company,  issued  to  W.  A.  Huff 
and  Edith  Huff  as  joint  tenants  with  full  rights  of 
survivorship  on  April  28,  1926,  par  value  $25.00 
each. 

73—  Certificate  No.  A701  for  100  shares  of  the 
Preferred  Series  B  6%  capital  stock  of  the  Southern 
California  Edison  Company,  issued  to  W.  A.  Huff 
and  Edith  Huff  as  joint  tenants  with  full  rights  of 
survivorship  on  April  28,  1926,  par  value  $25.00 
each. 

74 —  Bonds  Nos.  56,  57,  58,  59,  and  60,  State  of 
Cahfornia,  Series  B  6%  Street  Improvement  Bond 
Certificate,  non-callable,  each  for  $1000,  principal  due 
March  15,  1931,  interest  payable  on  March  15  and 
September  15;  Interest  Coupons  Nos.  5  to  12,  both 
inclusive,  each  for  $30.00,  attached  to  each  bond. 

75 —  Certificate  No.  193  for  10  shares,  permanent, 
Non-withdrawable  Guarantee,  of  the  Capital  Stock 
of  Santa  Ana  Building-  and  Loan  Association,  Santa 
Ana,  California,  issued  to  W.  A.  Huff  or  Edith  Huff", 
either  or  the  survivor,  on  April  23,  1925. 

76 —  Certificate  No.  352  for  35  shares  of  the  Pre- 
ferred Capital  Stock  of  Southern  Service  Company, 
issued  to  W.  A.  Huff  on  March  11,  1922,  par  value 
$100  per  share. 

77 —  Certificate  No.  399  for  8  shares  of  the  Pre- 
ferred Capital  Stock  of  Southern  Service  Company, 
issued  to  W.  A.  Huff'  on  May  31,  1922,  par  value 
$100  per  share. 


Charles  Juilpli  Sciitncy  151 

(Trustee's  Exhibit  No.   1.) 

7S —  Certificate  No.  651  for  2  shares  of  the  Pre- 
ferred Capital  Stock  of  Southern  Service  Conii)any, 
issued  to  W.  A.  Huff  on  March  4,  1924,  par  value 
$1(X)  per  share.   [44] 

79—  Certificate  No.  881  for  4  shares  of  the  Pre- 
ferred Capital  Stock  of  Southern  Service  Company, 
issued  to  W.  A.  Huff  on  May  21,  1925,  par  value 
$100  per  share. 

80 —  Certificate  No.  1168  for  7  shares  of  the  Pre- 
ferred Capital  Stock  of  Southern  Service  Company, 
issued  to  W.  A.  Huff  on  July  1,  1926,  par  value  $100 
per  share. 

81 —  Certificate  No.  2  for  1  share  of  the  capital 
stock  of  St.  Ann's  Inn  issued  to  W.  A.  Huff  on  July 
12,  1922,  par  value  $100  per  share. 

82 —  Certificate  No.  72  for  34  shares  of  the  capi- 
tal stock  of  St.  Ann's  Inn  issued  to  W.  A.  Huff'  on 
July   18,   1922,  par  value  $100  per  share. 

83—  Bonds  Nos.  55,  56,  57,  58.  and  59,  United 
States  of  America,  State  of  California,  Santa  Ana 
School  District  of  Orange  County,  each  for  $1000, 
5%  principal  due  March  1,  1928,  interest  payable 
March  1  and  September  1 ;  wdth  Interest  Coupons 
Nos.  11  and  12,  each  for  $25.00,  attached  to  each 
bond. 

8A —  Certificate  No.  176  for  409  shares  of  the  cap- 
ital stock  of  the  Vanderlip  Oil  Company  issued  to 
W.  A.  Huff  on  June  6,  1901,  par  value  $1.00  per 
share. 

85 —  Certificate  No.  206  for  182  shares  of  the  cap- 
ital stock  of  the  Vanderlij)  Oil  Company  issued  to 
W.  A.  Huff  on  June  10,  1901,  par  value  $1.00  per 
share. 
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86 —  Certificate  No.  314  for  50  shares  of  the  capi- 
tal stock  of  Western  States  Life  Insurance  Co.  is- 
sued to  W.  A.  Huff  on  February  14,  1910,  par  value 
$10.00  per  share. 

87—  Certificate  No.  1187  for  50  shares  of  the 
capital  stock  of  Western  States  Life  Insurance  Co. 
issued  to  W.  A.  Huff  on  April  29,  1910,  par  value 
$10.00  per  share. 

88—  Certificate  No.  P  1274  for  50  shares  of  the 
Preferred  Capital  Stock  of  Zellerbach  Corporation 
issued  to  W.  A.  Huff  and  Edith  Huff  as  joint  ten- 
ants with  right  of  survivorship  but  not  tenants  in 
common  on  March  29,  1926,  without  par  value;  re- 
demption price  per  share  $120.00. 

89 —  Certificate  No.  E  762  for  10  shares  of  the 
capital  stock  of  The  First  National  Bank  of  Santa 
Ana,  issued  to  W.  A,  Huff  on  May  3,  1927,  par  value 
$100  per  share. 

90 —  Promissory  note  for  $5000  dated  June  24, 
1925,  due  three  years  after  date,  executed  by  J.  E. 
Cope  and  Mary  C.  Cope  in  favor  of  The  Farmers  & 
Merchants  Savings  Bank  of  Santa  Ana,  with  inter- 
est at  7%  per  annum,  payable  semi-annually;  secured 
[45]  by  a  mortgage  of  even  date  and  terms  recorded 
June  27,  1925,  in  Volume  352,  of  Mortgages,  page 
195,  Orange  County  Records. 

91 —  Promissory  note  for  $10,000  dated  Septem- 
ber 18,  1926,  due  three  years  after  date,  executed  by 
H.  A.  Lake  and  Edith  M.  Lake  in  favor  of  The 
Farmers  &  Merchants  Savings  Bank  of  Santa  Ana, 
with  interest  at  7%,  per  annum,  payable  semi-annu- 
ally; secured  by  a  mortgage  of  even  date  and  terms 
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recorded  October   1,   1926.  in  Volume  386  of  Mort- 
gages, page  165,  Orange  County  Records. 

92—  Promissory  note  for  $5000  dated  May  4, 
1925.  due  three  years  after  date,  executed  by  John 
H.  Meyer  and  Katharine  M.  Meyer  in  favor  of  The 
Farmers  &  Merchants  Savings  Bank  of  Santa  x\na, 
with  interest  at  7%  per  annum,  payable  semi-annu- 
ally; secured  by  a  mortgage  of  even  date  and  terms 
recorded  May  12,  1925,  in  Volume  349  of  Mortgages, 
Page   112,  Orange  County  Records. 

93_  Promissory  note  for  $7000  dated  July  8, 
1925.  due  three  years  after  date,  executed  by  Harry 
Woodington  and  Rella  Woodington  in  favor  of  The 
Farmers  &  Merchants  Savings  Bank  of  Santa  Ana, 
with  interest  at  7%  per  annum,  payable  semi-annu- 
ally; secured  by  a  mortgage  of  even  date  and  terms 
recorded  July  16,  1925,  in  Volume  353  of  Mortgages, 
page  297,  Orange  County  Records. 

94 —  Promissory  note  for  $11,500  dated  July  27, 
1925,  due  three  years  after  date,  executed  by  Edward 
M.  Blake  and  Mary  Otis  Blake,  in  favor  of  The 
Farmers  &  Merchants  Savings  Bank  of  Santa  Ana, 
with  interest  at  7%  per  annum,  payable  semiannually; 
secured  by  a  mortgage  of  even  date  and  terms  record- 
ed August  1.  1925.  in  Volume  354  of  Mortgages, 
page  187,  Orange  County  Records. 

95 —  Promissory  note  for  $15,000  dated  June  15, 
1925,  due  five  years  after  date,  executed  by  \'ictor 
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Walker  and  Mrs.  Elva  B.  Walker  in  favor  of  The 
Farmers  &  Merchants  Savings  Bank  of  Santa  Ana, 
with  interest  at  7%  per  annum,  payable  quarterly: 
secured  by  a  mortgage  of  even  date  recorded  June 
16,  1925,  in  Volume  351  of  Mortgages,  page  200, 
Orange  County  Records. 

96 —  Promissory  note  for  $9000  dated  June  5, 
1925,  due  three  years  after  date,  executed  by  Holmes 
Loan  &  Realty  Company  in  favor  of  Grace  G.  Reid, 
with  interest  7%  per  annum,  payable  semi-annually; 
secured  by  a  mortgage  of  even  date  recorded  June  17, 
1925,  in  Volume  352  of  Mortgages,  page  74,  Orange 
County  Records.   [46] 

97 —  Promissory  note  for  $22,500  dated  March 
25,  1926,  due  three  years  after  date,  executed  by 
Phillip  Lutz  and  Rosa  C.  Lutz  in  favor  of  The  Farm- 
ers &  Merchants  Savings  Bank  of  Santa  Ana,  with 
interest  at  7%  per  annum,  payable  semi-annually; 
secured  by  a  mortgage  of  even  date  recorded  March 
27,  1926,  in  Volume  369,  of  Mortgages,  Page  239, 
Orange  County  Records. 

98  Certificate  No.  SF— C  27572  for  50  shares  of 
the  capital  stock  of  Standard  Oil  Company  of  Cali- 
fornia, issued  in  the  name  of  William  A.  Huff  on 
April  23,  1927,  without  nominal  or  par  value. 

99 —  Assignment  executed  by  W.  A.  Huff  and 
Edith  Huff,  covering:  "All  moneys  now  on  deposit, 
or  which  may  hereafter  be  deposited  to  the  credit  of 
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us,  or  either  of  us,  in  The  Farmers  and  Merchants 
Saving  Bank  of  Santa  Ana,  Santa  Ana,  California." 

100 —  Assignment  executed  by  VV.  A.  Huff  and 
Edith  Huff  covering:  "All  our  household  goods,  in- 
cluding pictures,  silverware,  rug  and  bric-a-brac,  to- 
gether with  all  our  jewelry,  clothing  and  personal  ef- 
fects, located  in  our  home  at  129  Buene  Vista  Bou- 
levard, East  Newport,  California." 

101 —  Assignment  executed  by  W.  A.  Huff  and 
Edith  Huff  covering:  "All  our  household  goods,  in- 
cluding pictures,  silverware,  rug  and  bric-a-brac,  to- 
gether with  all  our  jewelry  and  personal  effects  and 
clothing,  located  in  our  home  at  316  Cypress  Ave- 
nue, Santa  Ana,  California." 

102—  Bill  of  Sale  executed  by  W.  A.  Huff  cov- 
ering: 1923  Model  90,  Detroit-Electric  Brougham 
with  Motor  Number  S  13217;  and  1926,  Model  314, 
Cadillac  7  ps.  Sub.  with  Motor  Number  M  100692. 

103 —  Assignment  of  contract  dated  May  6,  1927, 
executed  by  W.  A.  Huff  and  Edith  Huff  as  party  of 
the  first  part,  and  H.  J.  Lowe  as  party  of  the  second 
part,  covering  certain  shares  of  stock  in  the  W.  A. 
Huff  Company. 

The  foregoing  described  property,  covered  by  Exhibit 
"A",  is  hereby  made  a  part  of  the  property  held  under 
Trust  No.  245  (W.  A.  Huff),  this  10th  day  of  May,  1927. 

THE  FIRST  NATION-VL  BANK  OF  SANTA  ANA. 
By  E.  B.  Sprague 

(Seal)         Assistant  Trust  Officer.   [47] 
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EXHIBIT  "A-l" 

TO  DECLARATION  OF  TRUST  NO.  245, 

W.  A.  HUFF  AND  EDITH  HUFF,  TRUSTORS, 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA, 

TRUSTEE. 

All  that  certain  real  property  situated  in  the  City  of 
Santa  Ana,  County  of  Orange,  State  of  California,  de- 
scribed as  follows: 

Parcel  1. 

1 —  Beginning  at  a  point  75  feet  North  of  the 
Southeast  corner  of  Lot  Nine  (9)  in  Block  "E"  of 
"Blee's  Second  Addition  to  the  Town  of  Santa  Ana", 
as  shown  on  a  Map  recorded  in  Book  30,  page  75  of 
Miscellaneous  Records  of  Los  Angeles  County,  Cali- 
fornia; running  thence  West  150  feet  to  the  East 
line  of  an  alley;  thence  South  10  feet:  thence  East 
150  feet  to  the  West  line  of  Cypress  Avenue,  and 
thence  North  10  feet  to  the  place  of  beginning,  and 
being  the  North  10  feet  of  the  South  75  feet  of  Lots 
Seven   (7).  Eight   (8)   and  Nine   (9)   in  said  Block 

2 —  Commencing  at  a  point  75  feet  North  of  the 
Southeast  corner  of  Lot  Nine  (9)  in  Block  "E"  of 
"Blee's  Second  Addition  to  the  Town  of  Santa  Ana", 
as  shown  on  a  Map  recorded  in  Book  30,  page  75  of 
Miscellaneous  Records  of  Los  Angeles  County,  Cali- 
fornia: running  thence  North  along  the  West  line  of 
Cypress  Avenue  50  feet;  thence  West  150  feet  to  the 
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East  line  of  an  alley ;  thence  South  50  feet  and  thence 
East  150  feet  to  the  place  of  beginning  and  being  the 
North  50  feet  of  Lots  7,  8  and  9  in  said  Block  "E". 

3—  The  West  25  feet  of  Lots  Eight  (8)  and  Nine 
(9)  in  Block  Eleven  (11)  of  the  "Town  of  Santa 
Ana",  as  shown  on  a  Map  recorded  in  Book  2,  page 
51  of  Miscellaneous  Records  of  Los  Angeles  County, 
California. 

4 —  Commencing  at  a  point  75  feet  West  of  the 
Northeast  corner  of  Block  Eleven  (11)  of  the  Town 
(now  City)  of  Santa  Ana,  as  shown  on  a  Map  re- 
corded in  Book  2,  page  51  of  Miscellaneous  Records 
of  Los  Angeles  County,  California,  and  running 
thence  South  100  feet;  thence  West  25  feet;  thence 
North  100  feet;  thence  East  25  feet  to  the  point  of 
beginning,  it  being  a  portion  of  Lots  Eight  (8)  and 
Nine  (9)  in  said  Block  Eleven  (11). 

5 —  Lot  One  (1)  of  the  Subdivision  of  Block  "A" 
of  East  Newport  as  shown  on  a  Map  recorded  in 
Book  4,  page  51  of  Miscellaneous  Maps,  records  of 
Orange  County,   California, 

Parcel  2. 

1 —  Beginning  at  the  Southwest  corner  of  Lot  One 
(1)  in  Block  Fourteen  (  14)  of  the  "Town  of  Santa 
Ana",  as  shown  on  a  Map  recorded  in  Book  2,  page 
51  of  Miscellaneous  Records  of  Los  Angeles  County, 
California:  running  thence  North  along  the  West 
line  of  said  Lot  One  (1)  a  distance  of  50  feet;  thence 
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West  24  feet;  thence  South  50  feet,  and  thence  East 
24  feet  to  the  point  of  beginning. 

Subject  to  agreements  relative  to  construction  and 
maintenance  of  sewer,  recorded  in  Book  2,  page  219 
of  Miscellaneous  Records  of  Orange  County,  Cali- 
fornia, and  in  Book  2,  page  221  of  Miscellaneous 
Records  of  Orange  County,  California.   [48] 

2—  The  West  31  feet  of  Lots  One  (1)  and  Four 
(4)  in  Block  Fourteen  (14)  of  the  "Town  of  Santa 
Ana",  as  shown  on  a  Map  recorded  in  Book  2,  page 
51  of  Miscellaneous  Records  of  Los  Angeles  County, 
California. 

3 —  Commencing  at  the  Southeast  corner  of  Lot 
Three  (3)  in  Block  Fourteen  (14)  of  the  "Town  of 
Santa  Ana",  as  shown  on  a  Map  recorded  in  Book 
2,  page  51  of  Miscellaneous  Records  of  Los  Angeles 
County,  California;  thence  North  50  feet;  Thence 
West  24  feet;  thence  South  50  feet,  and  thence  East 
24  feet  to  beginning. 

Subject  to  a  right  of  way  for  ingress  and  egress 
over  a  strip  6  feet  wide  off  the  North  end  thereof. 
Also  subject  to  a  right  of  way  for  sewer  purposes 
not  exceeding"  8  feet  in  width,  the  center  line  of  which 
is  parallel  to  and  45  feet  North  of  the  South  line  of 
said  Lot  Three  (3). 

Also  hereby  conveying  the  right  of  way  for  ingress 
and  egress  over  a  strip  of  land  6  feet  wide  off  the 
South  side  of  Lot  Six   (6)   in  said  Block  Fourteen 
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(14)  and  over  the  North  6  feet  of  the  West  101  feet 
of  said  Lot  Three  (3),  conveyed  to  George  W.  Min- 
ter  by  deed  recorded  in  Book  289,  page  164  of  Deeds, 
records  of  Orange  County,  CaHfornia. 

Also  hereby  conveying  all  interest  of  the  Grantor 
in  the  wall  described  in  the  Agreement  between  W.  A. 
Huff,  party  of  the  first  part,  and  George  W.  Minter, 
W.  A.  Huff  and  Edith  Huff,  his  wife,  parties  of  the 
second  part,  recorded  in  Book  300,  page  88  of  Deeds, 
records  of  Orange  County,  California,  and  all  inter- 
est of  the  Grantor  in  said  Agreement. 

Parcel  3. 

Lots  Two  (2)  and  Three  (3)  and  the  South  six 
(6)  inches  of  Lot  Six  (6),  all  in  Block  Seven  (7)  of 
the  Town  of  Santa  Ana,  as  shown  on  a  Map  recorded 
in  Book  2,  page  51  of  Miscellaneous  Records  of  Los 
Angeles  County,  California,  and  in  Book  5,  page  46 
of  Miscellaneous  Maps,  records  of  Orange  County, 
California. 

Subject  to  a  party  wall  agreement  as  recited  in  the 
deed  from  S.  J.  Jackman  et  ux  to  F.  E.  Farnsworth, 
recorded  in  Book  255,  page  307  of  Deeds,  records  of 
Orange  County,  California. 

Parcel  4. 

That  portion  of  Lot  Sixty-three  (63j  of  Newport 
Heights,  as  per  map  thereof  recorded  in  Book  4, 
page  83  of  Miscellaneous  Maps,  Records  of  Orange 
County,  California,  described  as  follows: 
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Beginning  at  a  point  in  the  Northwesterly  Hne  of 
said  Lot  63,  distant  91.29  feet  Southwesterly  from 
the  most  Northerly  corner  of  said  Lot;  thence  South- 
easterly, parallel  to  the  Northeasterly  line  of  said  Lot 
63,  110  feet;  thence  Southwesterly,  parallel  to  the 
Northwesterly  line  of  said  Lot,  73.79  feet;  thence 
Northwesterly,  parallel  to  the  Northeasterly  line  of 
said  Lot  63,  110  feet  to  a  point  in  said  Northwesterly 
line  of  Lot  63;  thence  Northeasterly  73.79  feet  to 
the  point  of  beginning. 

Reserving  the  Southwesterly  7^  feet  of  said  prem- 
ises for  road  and  alley  purposes. 

Subject  to  rights  of  way  of  record. 

Also  granting  a  right  of  way  for  road  and  alley 
purposes  over  the  Southwesterly  15  feet  of  the  North- 
easterly 172.58  feet  of  said  Lot  63.  [49] 

Also  granting  the  Southeasterly  one  -half  of  Orange 
Avenue  adjoining  the  above  conveyed  premises  on  the 
Northwest. 

Also  subject  to  unpaid  taxes. 

Parcel  5. 

1—  The  West  105  feet  of  Lot  Six  (6)  in  Block 
Thirteen  (13)  of  the  Town  of  Santa  Ana,  as  shown 
on  a  Map  recorded  in  Book  2,  page  51  of  Miscella- 
neous Records  of  Los  Angeles  County,  California. 

2 —  Part  of  Lots  Two  (2)  and  Three  (3)  in  Block 
Thirteen  (13)  of  the  said  Town  of  Santa  Ana,  de- 
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scribed  as :  Beginning  on  the  North  Hne  of  Fourth 
Street  at  a  point  62>^  feet  East  of  its  intersection 
with  the  East  Line  of  West  Street;  thence  North  at 
right  angles  to  Fourth  Street  100  feet  to  the  North 
line  of  Lot  Three  (3) ;  thence  East  on  the  North  line 
of  Lot  Three  (3),  423^  feet;  thence  South  100  feet 
to  the  North  line  of  Fourth  Street,  and  thence  West 
42>4  feet  to  beginning. 

3 —  Commencing  at  a  point  in  the  center  of  a  brick 
•  wall  105  feet  and  244  inches  west  of  the  South-east 
corner  of  Lot  Two  (2),  Block  Thirteen  (13)  of  said 
Town  of  Santa  Ana,  as  shown  on  a  Map  recorded  in 
Book  2,  page  51  of  Miscellaneous  Records  of  Los 
Angeles  County,  California,  running  thence  North 
100  feet  to  the  North  line  of  Lot  Three  (3)  in  said 
Block  Thirteen  (13),  thence  West  19  feet  and  9>^ 
inches,  more  or  less,  to  the  Northwest  corner  of  said 
Lot  Three  (3) ;  thence  South  100  feet  along  the  West 
line  of  said  Lots  Three  (3)  and  Two  (2) ;  thence  East 
19  feet  and  9%  inches,  more  or  less,  to  the  point  of 
beginning. 

Subject  to  a  right  of  way  for  sewer  as  conveyed 
by  L.  Gildmacher  to  the  City  of  Santa  Ana  by  deed 
recorded  in  Book  195,  page  117  of  Deeds,  records  of 
Orange  County,   California. 

The  above  described  real  property,  covered  by  Exhibit 
"A-1",  is  hereby  made  a  part  of  the  trust  property  held 
under  Trust  No.  245  (Huff). 

Dated  this  10th  day  of  May,   1927. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA 

By  E.  B.  Sprague 
(SEAL)         Asst  Trust  Officer  [50] 
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EXHIBIT  "A-2"  TO 
DECLARATION  OF  TRUST  NO.  245, 
W.  A.  HUFF  AND  EDITH  HUFF,  TRUSTORS, 
THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA, 
TRUSTEE. 
The    following    described    personal    property    has    been 
delivered  to  the  Trustee  to  be  held  in  trust  for  the  Trus- 
tors: 

1—  Bonds  Nos.  2392  and  2400  of  the  State  of 
California,  County  of  Nevada,  Nevada  Irrigation 
District,  Series  No.  18,  Syifo  Serial  Gold  Bond,  each 
for  $1000,  principal  due  July  1,  1953,  interest  pay- 
able January  1  and  July  1 ;  with  Interest  Coupons 
Nos.  4  to  56,  both  inclusive,  each  in  the  amount  of 
$27.50,  attached  to  each  bond. 

2—  Bonds  Nos.  5781,  5782,  and  5783  of  the  State 
of  California,  County  of  Nevada,  Nevada  Irrigation 
District,  Series  No.  30,  5j/^%  Serial  Gold  Bond,  each 
for  $1000,  principal  due  July  1,  1965,  interest  pay- 
able January  1  and  July  1 ;  with  Interest  Coupons 
Nos.  4  to  80,  both  inclusive,  each  in  the  amount  of 
$27.50,  attached  to  each  bond. 

The  above  described  personal  property,  covered  by  Ex- 
hibit "A-2",  is  hereby  made  a  part  of  the  trust  property 
held  under  Declaration  of  Trust  No.  245  (W.  A.  Huff). 

Dated  this  12th  day  of  May,  1927. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA 
(SEAL)         By  E.  B  Sprague 

Assistant  Trust  Officer.  [51] 
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TO   THE   FIRST   NATIONAL   BANK    OF   SANTA 
ANA,  TRUST  DEPARTMENT: 

Further  instructions  regarding  assignment  of  our  Bank 
Account,  of  which  a  copy  \f  hereto  attached,  same  is  sub- 
ject to  our  drawing  checks  on  said  account,  the  assign- 
ment to  take  effect  according  to  the  provisions  contained 
in  a  certain  Declaration  of  Trust  No.  245  (W.  A.  Huff), 
whereby  The  First  National  Bank  of  Santa  Ana  is  Trus- 
tee and  W.  A.  Huff  and  Edith  Huff  are  Trustors,  and 
you  are  instructed  not  to  withdraw  any  of  said  moneys 
until  after  the  death  of  W.  A.  Huff";  and  said  The  First 
National  Bank  of  Santa  Ana,  and  the  Trust  Department 
thereof,  are  hereby  released  from  all  liability  on  account 
of  the  payment  of  any  checks  which  we  may  draw  on  said 
account  up  until  the  time  of  the  death  of  said  W.  A.  Huff", 
or  until  we  turn  said  balance  over  to  you  by  check. 

Dated  this  10th  day  of  May,  1927. 

"W.  A.  Huff" 
"Edith  Huff" 

The  foregoing  instructions  were  deposited  with  us  the 
10th  day  of  May,  1927. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA. 
(SEAL)         By  E  B  Sprague 

Asst.  Trust  Officer.   [52] 
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AMENDMENT  TO  DECLARATION  OF  TRUST 
NO.  245,  W.  A.  HUFF,  DATED  THE  10th,  DAY 
OF  MAY,  1927,  WHEREBY  THE  FIRST  NA- 
TIONAL BANK  OF  SANTA  ANA  IS  NAMED 
TRUSTEE  AND  W.  A.  HUFF  AND  EDITH 
HUFF  ARE  NAMED  AS  TRUSTORS. 

Whereas,  subdivision  "First"  of  paragraph  2  reads  as 
follows : 

"First:  To  S.  E.  HUFF,  brother  of  the  said  Trustor, 
W.  A.  Huff,  the  sum  of  Ten  Thousand  Dollars  ($10,- 
000).  Should  said  S.  E.  Huff  not  be  living,  then  said 
Ten  Thousand  Dollars  ($10,000)  shall  become  a  part  of 
the  residue  of  the  trust  estate  and  distributed  as  herein- 
after provided.";  and 

Whereas,  this  Amendment  to  Trust  No.  245  made  this 
date,  shall  provide  that  subdivision  "First"  of  paragraph 
2  of  said  Trust  No.  245  shall  become  null  and  void  and 
shall  be  effective  from  this  day  and  date. 

Whereas,  subdivision  "B"  of  paragraph  3  of  said  Trust 
No.  245  reads  as  follows: 

"B — The  net  income  available  for  distribution  from  the 
other  part  of  the  trust  estate,  after  deducting  the  amounts 
if  any,  as  hereinbefore  provided  to  be  paid  to  Edith  Huff, 
shall  be  distributed  in  the  following  manner : 

One-third  thereof  to  S.  E.  Huff",  brother  of  the  Trus- 
tor, W.  A.  Huff,  until  the  death  of  said  Edith  Huff,  the 
other  Trustor  herein  named.  Should  the  said  S.  E.  Huff 
not  be  surviving  or  die  before  the  death  of  said  Edith 
Huff,  then  from  said  one-third  there  shall  be  paid,  pro- 
vided, said  income  will  permit,  the  sum  of  One  Hundred 
Dollars  ($100)  a  month  to  the  wife  of  S.  E.  Huff,  pro- 
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vided  she  is  then  livinj>-.  And  any  income  in  excess  of 
One  Hundred  Dollars  ($100)  a  month  shall  be  distrib- 
uted to  the  said  Edith  liutit',  the  other  Trustor  herein 
named  as  long-  as  she  shall  live. 

One-third  thereof  to  Helen  Parke,  daughter  of  C.  S. 
Huff,  deceased  brother  VV.  A.  Huff,  one  of  the  Trustors 
herein,  until  the  death  of  said  Edith  Huff,  the  other  Trus- 
tor herein.  Should  said  Helen  Parke  not  be  surviving  or 
die  before  the  death  of  said  Edith  Huff,  then  that  part 
of  the  income  that  would  have  been  distributed  to  her 
shall  be  distributed  in  the  following-  manner :  The  Trustee 
shall  divide  said  income  among  the  bodily  issue  of  said 
Helen  Parke  per  stirpes,  provided  they  have  attained  the 
age  of  eighteen  years.  Should  any  of  said  bodily  issue  of 
said  Helen  Parke  not  have  attained  the  age  of  eighteen 
years,  then  that  part  of  the  income  that  would  have  been 
distributed  to  them,  should  they  have  attained  the  age  of 
eighteen  years,  shall  be  used  by  said  Trustee  towards  the 
maintenance  and  education  of  said  bodily  issue  not  hav- 
ing attained  the  age  of  eighteen  years ;  and  the  remainder 
thereof,  if  any,  shall  be  deposited  in  a  savings  account 
for  the  benefit  of  said  bodily  issue  who  shall  not  have  at- 
tained the  age  of  eighteen  years,  and  the  income  accumu- 
lated thereon  and  distributed  to  said  bodily  issue  at  such 
time  as  said  bodily  issue  attain  the  age  of  eighteen  years 
respectively;  [53]  but  notwithstanding  anything  to  the 
contrary  herein,  same  shall  terminate  on  the  death  of  said 
Edith  Huff. 

Should  there  be  no  bodily  issue  of  said  Helen  Parke 
surviving,  then  the  part  of  the  income  that  would  have 
been  distributed  to  them  shall  be  distributed  to  her  sister, 
Ethel  Huff;  should  said  Ethel  Huff'  not  be  surviving  but 
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be  survived  by  bodily  issue,  then  the  Trustee  shall  divide 
said  income  among  the  bodily  issue  of  said  Ethel  Huff 
per  stirpes,  provided  they  have  attained  the  age  of  eight- 
een years.  Should  any  of  said  bodily  issue  of  said  Ethel 
Huff  not  have  attained  the  age  of  eighteen  years,  then 
from  that  part  of  the  income  that  would  have  been  dis- 
tributed to  them,  should  they  have  attained  the  age  of 
eighteen  years,  shall  be  used  by  said  Trustee  towards  the 
maintenance  and  education  of  said  bodily  issue  not  hav- 
ing attained  the  age  of  eighteen  years;  and  the  remainder 
thereof,  if  any,  shall  be  deposited  in  a  savings  account 
for  the  benefit  of  said  bodily  issue,  who  shall  not  have 
attained  the  age  of  eighteen  years,  and  the  income  accumu- 
lated thereon  and  distributed  to  said  bodily  issue  at  such 
time  as  said  bodily  issue  attain  the  age  of  eighteen  years 
respectively;  but  notwithstanding  anything  to  the  contrary 
herein,  same  shall  terminate  on  the  death  of  said  Edith 
Huff. 

Should  said  Helen  Parke  not  be  surviving  and  not  be 
survived  by  bodily  issue,  or  by  said  Ethel  Huff,  or  by  bod- 
ily issue  of  said  Ethel  Huff,  then  said  part  of  the  income 
shall  be  distributed  to  said  Edith  Huff  as  long  as  she 
shall  live. 

One-third  thereof  to  Ethel  Huff,  daughter  of  C.  S. 
Huff,  deceased  brother  of  W.  A.  Huff,  one  of  the  Trus- 
tors herein,  until  the  death  of  said  Edith  Huff,  the  other 
Trustor  herein.  Should  said  Ethel  Huff  not  be  surviving 
or  die  before  the  death  of  said  Edith  Huff",  then  that  part 
of  the  income  that  would  have  been  distributed  to  her 
shall  be  distributed  in  the  following  manner: 

The  Trustee  shall  divide  said  income  among  the  bodily 
issue  of  said  Ethel  Huff  per  stirpes,  provided  they  have 
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attained  the  age  of  eighteen  years.  Should  any  of  said 
bodily  issue  of  said  Ethel  Huff  not  have  attained  the  age 
of  eighteen  years,  then  from  that  part  of  the  income  that 
would  have  been  distributed  to  them,  should  they  have 
attained  the  age  of  eighteen  years,  shall  be  used  by  said 
Trustee  towards  the  maintenance  and  education  of  said 
bodily  issue  not  having  attained  the  age  of  eighteen  years: 
and  the  remainder  thereof,  if  any,  shall  be  deposited  in  a 
savings  account  for  the  benefit  of  said  bodily  issue  not  yet 
eighteen  years  of  age,  and  the  income  accumulated  thereon 
and  distributed  to  said  bodily  issue  at  such  time  as  said 
bodily  issue  attain  the  age  of  eighteen  years  respectively; 
but  notwithstanding  anything  to  the  contrary  herein,  same 
shall  terminate  on  the  death  of  said  Edith  HutT. 

Should  there  be  no  bodily  issue  of  said  Ethel  Huff  sur- 
viving, then  the  part  of  the  income  that  would  have  been 
distributed  to  them  shall  be  distributed  to  her  sister,  Helen 
Parke;  or  in  the  event  of  her  death  as  provided  for,  for 
distribution  of  her  income. 

Should  said  Ethel  Huff  not  be  surviving  and  not  be 
survived  by  bodily  issue,  or  by  said  Helen  Parke,  or  by 
bodily  issue  of  said  Helen  Parke,  then  said  part  of  the 
income  shall  be  distributed  to  said  Edith  Huff  as  long  as 
she  shall  live.";  and  [54] 

Whereas,  this  Amendment  to  Trust  No.  245  made  this 
date  shall  provide  that  subdivision  "B"  of  paragraph  3  of 
said  trust  No.  245  shall  become  null  and  void  and  in  place 
thereof,  the  following  paragraph  shall  be  known  as  "B" 
of  original  paragraph  3  and  shall  be  eft'ective  from  this 
day  and  date. 

B — The  net  income  available  for  distribution  from  the 
other  part  of  the  trust  estate,  after  deducting  the  amounts, 
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if  any,  as  hereinbefore  provided  to  be  paid  to  Edith  Huff, 
shall  be  distributed  in  the  following  manner : 

One-third  thereof  to  S.  E.  Huff",  brother  of  the  Trus- 
tor, W.  A.  Huff,  until  the  death  of  said  Edith  Huff,  the 
other  Trustor  herein  nanled,  provided  the  said  S.  E.  Huff 
is  surviving".  Should  the  said  S.  E.  Huff  not  be  surviving 
or  die  before  the  death  of  Edith  Huff,  then  from  said  one- 
third  there  shall  be  paid,  provided  said  income  will  permit, 
the  sum  of  Two  Hundred  Fifty  Dollars  ($250)  a  month 
to  the  wife  of  said  S.  E.  Huff  as  long  as  said  Edith  Huff 
shall  live,  and  any  income  in  excess  of  Two  Hundred 
Fifty  Dollars  ($250.00)  a  month  shall  be  distributed  to 
the  said  Edith  Huff,  the  other  Trustor  herein  named  as 
long  as  she  shall  live. 

One-third  thereof  to  Helen  Parke,  daughter  of  C.  S. 
Huff,  deceased  brother  of  W.  A.  Huff,  one  of  the  Trus- 
tors herein,  until  the  death  of  said  Edith  Huff,  the  other 
Trustor  herein.  Should  said  Helen  Parke  not  be  surviv- 
ing or  die  before  the  death  of  said  Edith  Huff,  then  that 
part  of  the  income  that  would  have  been  distributed  to  her 
shall  be  distributed  in  the  following  manner :  The  Trustee 
shall  divide  said  income  among  the  bodily  issue  of  said 
Helen  Parke  per  stirpes,  provided  they  have  attained  the 
age  of  eighteen  years.  Should  any  of  said  bodily  issue  of 
said  Helen  Parke  not  have  attained  the  age  of  eighteen 
years,  then  that  part  of  the  income  that  would  have  been 
distributed  to  them,  should  they  have  attained  the  age  of 
eighteen  years,  shall  [55]  be  used  by  said  Trustee  to- 
wards the  maintenance  and  education  of  said  bodily  issue 
not  having  attained  the  age  of  eighteen  years;  and  the 
remainder  thereof,  if  any,  shall  be  deposited  in  a  savings 
account  for  the  benefit  of  said  bodily  issue  who  shall  not 
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Iiave  attained  the  a^-e  of  eighteen  years,  and  the  income 
accumulated  thereon  and  distributed  to  said  bodily  issue 
at  such  time  as  said  bodily  issue  attain  the  age  of  eight- 
een years  respectively :  but  notwithstanding  any  to  the 
contrary  herein,  same  shall  terminate  on  the  death  of  said 
Edith  Huff. 

Should  there  be  no  bodily  issue  of  said  Helen  Parke 
surviving,  then  the  part  of  the  income  that  would  have 
been  distributed  to  them  shall  be  distributed  to  her  sister, 
Ethel  Huff';  should  said  Ethel  Huff'  not  be  surviving  but 
be  survived  by  bodily  issue,  then  the  Trustee  shall  divide 
said  income  among  the  bodily  issue  of  said  Ethel  Huff' 
per  stirpes,  provided  they  have  attained  the  age  of  eight- 
een years.  Should  any  of  said  bodily  issue  of  said  Ethel 
Huff  not  have  attained  the  age  of  eighteen  years,  then 
from  that  part  of  the  income  that  would  have  been  dis- 
tributed to  them,  should  they  have  attained  the  age  of 
eighteen  years,  shall  be  used  by  said  Trustee  towards  the 
maintenance  and  education  of  said  bodily  issue  not  hav- 
ing attained  the  age  of  eighteen  years ;  and  the  remainder 
thereof,  if  any,  shall  be  deposited  in  a  savings  account  for 
the  benefit  of  said  bodily  issue,  who  shall  not  have  at- 
tained the  age  of  eighteen  years,  and  the  income  accumu- 
lated thereon  and  distributed  to  said  bodily  issue  at  such 
time  as  said  bodily  issue  attain  the  age  of  eighteen  years 
respectively ;  but  notwithstanding  anything  to  the  con- 
trary herein,  same  shall  terminate  on  the  death  of  said 
Edith  Huff. 

Should  said  Helen  Parke  not  be  surviving  and  not  be 
survived  by  bodily  issue,  or  by  said  Ethel  Huff,  or  by 
bodily  issue  of  said  Ethel  Huff",  then  said  part  of  the  in- 
come shall  be  distributed  to  said  Edith  Hulf  as  long  as 
she  shall  live.    [56] 
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One-third  thereof  to  Ethel  Huff,  daughter  of  C.  S. 
Huff  deceased  brother  of  W.  A.  Huff",  one  of  the  Trus- 
tors herein,  until  the  death  of  said  Edith  Huff,  the  other 
Trustor  herein.  Should  said  Ethel  Huff  not  be  surviving 
or  die  before  the  death  of  said  Edith  Huff",  then  that  part 
of  the  income  that  would  have  been  distributed  to  her 
shall  be  distributed  in  the  following  manner:  The  Trustee 
shall  divide  said  income  among  the  bodily  issue  of  said 
Ethel  Huff  per  stirpes,  provided  they  have  attained  the 
age  of  eighteen  years.  Should  any  of  said  bodily  issue 
of  said  Ethel  Huff'  not  have  attained  the  age  of  eighteen 
years,  then  from  that  part  of  the  income  that  would  have 
been  distributed  to  them,  should  they  have  attained  the  age 
of  eighteen  years,  shall  be  used  by  said  Trustee  towards 
the  maintenance  and  education  of  said  bodily  issue  not 
having  attained  the  age  of  eighteen  years ;  and  the  re- 
mainder thereof,  if  any,  shall  be  deposited  in  a  savings 
account  for  the  benefit  of  said  bodily  issue  not  yet  eight- 
een years  of  age,  and  the  income  accumulated  thereon  and 
distributed  to  said  bodily  issue  at  such  time  as  said  bodily 
issue  attain  the  age  of  eighteen  years  respectively;  but 
notwithstanding  anything  to  the  contrary  herein,  same 
shall  terminate  on  the  death  of  said  Edith  Huff'. 

Should  there  be  no  bodily  issue  of  said  Ethel  Huff  sur- 
viving, then  the  part  of  the  income  that  would  have  been 
distributed  to  them  shall  be  distributed  to  her  sister,  Helen 
Parke;  or  in  the  event  of  her  death  as  provided  for,  for 
distribution  of  her  income. 

Should  said  Ethel  Huff  not  be  surviving  and  not  be 
survived  by  bodily  issue,  or  by  said  Helen  Parke,  or  by 
bodily  issue  of  said  Helen  Parke,  then  said  Part  of  the 
income  shall  be  distributed  to  said  Edith  Huff'  as  long  as 
she  shall  live. 
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And  Whereas,  subdivision  "First"'  of  paragraph   5  of 
said  Trust  No.  245  reads  as  follows:   [57] 

"First:  One-third  thereof  to  S.  E.  Huff,  brother 
of  the  Trustor,  W.  A.  HufT,  provided  he  is  surviv- 
ing. If  he  is  not  surviving-  but  is  survived  by  a  wife, 
then  said  one-third  shall  be  held  in  trust  and  from 
the  net  income  thereof  there  shall  be  paid  the  sum 
of  One  Hundred  Dollars  ($100)  a  month  to  his  wife, 
provided  she  is  then  living;  and  the  remainder  of  the 
net  income  available  for  distribution  from  said  one- 
third  shall  be  distributed,  share  and  share  alike,  to 
said  Helen  Parke  and  Ethel  Huff,  daughters  of  said 
C.  S.  Huff,  deceased  brother  of  the  Trustor,  W.  A. 
Huff,  as  long  as  the  said  wife  of  said  S.  E.  Huff 
shall  live.  Following  the  death  of  said  wife  of  said 
S.  E.  Huff",  said  one-third  shall  be  distributed  equally 
to  said  Helen  Parke  and  Ethel  Huff". 

Should  said  S.  E.  Huff  not  be  surviving  and  not 
be  survived  by  a  wife,  the  said  one-third  to  be  dis- 
tributed to  him  shall  be  distributed  to  said  Helen 
Parke  and  Ethel  Huff,  daughters  of  C.  S.  Huff,  de- 
ceased brother  of  said  Trustor,  W.  A.  Huff,  share 
and  share  alike.  If  either  said  Helen  Parke  or  Ethel 
Huff  should  not  then  be  living,  then  the  share  that 
would  have  been  distributed  to  her,  had  she  been  liv- 
ing, shall  be  distributed  to  her  bodily  issue  per  stirpes ; 
if  no  bodily  issue  of  said  Helen  Parke  or  Ethel  Huff 
so  dying  should  be  surviving,  then  said  share  shall 
go  to  the  survivor  of  said  Helen  Parke  or  Ethel  Huff. 
Should  neither  said  Helen  Parke  or  Ethel  Huff'  be 
surviving  and  no  bodily  issue  of  theirs  surviving,  then 
said  part  of  the  trust  estate  that  would  have  been 
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distributed  to  them  shall  be  distributed  to  the  heirs 
of  Edith  HuiT,  one  of  the  Trustors  herein,  according 
to  the  then  existing  statutes  of  succession  of  the 
State  of  CaHfornia.";  and 

Whereas,  this  Amendment  to  Trust  No.  245  made  this 
date  shall  provide  that  subdivision  "First"  of  paragraph 
5  of  said  Trust  No.  245  shall  become  null  and  void  and 
in  place  thereof  the  following  paragraph  shall  be  known 
as  sub-paragraph  "First"  of  original  paragraph  5  and 
shall  become  effective  from  this  day  and  date. 

First :  Should  said  S.  E.  Huff,  brother  of  the  Trustor, 
or  his  wife  survive  the  said  Edith  Huff",  one  of  the  Trus- 
tors herein  named,  then  one-third  thereof  shall  remain  in 
the  hands  of  the  Trustee  in  trust  and  the  net  income  there- 
from shall  be  distributed  to  S.  E.  Huff',  brother  of  the 
Trustor,  as  long  as  he  shall  live,  with  the  provision  that 
should  the  net  income  available  for  distribution  not  aver- 
age Two  Hundred  Fifty  Dollars  ($250)  any  one  month, 
the  Trustee  may  and  is  hereby  authorized  to  use  sufficient 
amount  of  the  principal  of  said  one-third  so  held  in  trust 
in  addition  to  the  income  so  as  to  pay  to  said  S.  E.  Huff 
a  yearly  amount  equal  to  Two  Hundred  Fifty  Dollars 
($250)  a  month.   [58] 

Following  the  death  of  S.  E.  Huff,  should  he  be  sur- 
vived by  a  wife,  there  shall  be  paid  from  the  income  of 
said  trust  estate  so  held  as  provided  in  this  subdivision 
First,  a  sum  to  equal  Two  Hundred  Fifty  Dollars  ($250) 
a  month  to  the  said  wife  of  S.  E.  Huff'  as  long  as  she 
shall  live,  and  should  the  net  income  not  be  sufficient  to 
permit  the  Trustee  to  pay  Two  Hundred  Fifty  Dollars 
($250)  a  month  to  the  said  wife  of  S.  E.  Huff",  the  Trus- 
tee may  and  is  hereby  authorized  to  use  sufficient  amount 
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of  the  princii)al  in  addition  to  the  income  so  as  to  pay  the 
sum  of  Two  Hundred  Fifty  DcjUars  ($250)  a  month  pro- 
vided said  trust  estate  will  [)ermit,  and  the  remainder  of 
the  net  income  available  for  distribution  from  said  one- 
third  shall  be  distributed  share  and  share  alike  to  the  said 
Helen  Parke  and  Ethel  Huff,  daughters  of  C.  S.  Huff, 
deceased  brother  of  the  Trustor,  W.  A.  Huff. 

Following-  the  deaths  of  S.  E.  Hull  and  his  wife,  said 
one-third  so  held,  or  the  remainder  thereof,  shall  be  dis- 
tributed equally  to  said  Helen  Parke  and  Ethel  Huff, 
daughters  of  said  C.  S.  Huff,  deceased.  Should  S.  E. 
Huff  not  be  surviving  at  the  time  of  the  death  of  Edith 
Huff,  one  of  the  Trustors  herein  named,  and  not  be  sur- 
vived by  a  wife,  then  the  one-third  of  the  trust  estate  as 
referred  to  in  this  subdivision  first  of  paragraph  5  shall 
be  distributed  to  Helen  Parke  and  Ethel  Huff',  daughters 
of  C.  S.  Huff,  deceased  brother  of  the  said  Trustor,  W. 
A.  Huff,  share  and  share  alike.  H  either  said  Helen 
Parke  or  Ethel  Huff  should  not  then  be  living,  then  the 
share  that  would  have  been  distributed  to  her,  had  she 
been  living,  shall  be  distributed  to  her  bodily  issue  per 
stirpes;  if  no  bodily  issue  of  said  Helen  Parke  or  Ethel 
Huff  so  dying  should  be  surviving,  then  said  share  shall 
go  to  the  survivor  of  said  Helen  Parke  or  Ethel  Huff. 
Should  neither  said  Helen  Parke  or  Ethel  Huff  be  sur- 
viving and  no  bodily  issue  of  theirs  surviving,  then  said 
part  of  the  trust  estate  that  would  have  been  distributed 
to  them  shall  be  distributed  to  the  [59]  heirs  of  Edith 
Huff,  one  of  the  Trustors  herein,  according  to  the  then 
existing  statutes  of  succession  of  the  State  of  California. 

In  Witness  Whereof,  said  The  First  National  Bank  of 
Santa  Ana,  in  its  capacity  as  Trustee,  has  caused  this  in- 
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strument  to  be  executed  by  its  proper  officer  thereunto 
duly  authorized,  under  its  corporate  seal,  this  3rd  day  of 
July,  1928. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA 

By  C.  L.  Pritchard  Trust  Officer. 
(Seal)         Trustee. 

We,  the  undersigned,  named  in  said  Declaration  of 
Trust  No.  245  as  Trustors,  do  hereby  approve,  ratify  and 
confirm  this  Amendment  to  said  Declaration  of  Trust  No. 
245,  and  we  do  hereby  agree  to  be  bound  by  all  the  terms 
thereof. 

Dated  this  3rd  day  of  July,  1928. 

W.  A.  Huff 
Edith  Huff 
Trustors    [60] 

State  of  California, 
County  of  Orange. — ss. 

On  this  3rd  day  of  July,  1928,  before  me,  E.  Virginia 
Craig,  a  Notary  Public  in  and  for  said  County  and  State, 
residing  therein,  duly  commissioned  and  sworn,  personally 
appeared  C.  L.  Pritchard,  known  to  me  to  be  the  Trust 
Officer  of  the  corporation  described  in  and  that  executed 
the  within  instrument,  and  known  to  me  to  be  the  person 
who  executed  the  within  instrument  on  behalf  of  the  cor- 
poration therein  named,  and  acknowledged  to  me  that 
such  corporation  executed  the  same. 

Witness  my  hand  and  official  seal. 

E.  Virginia  Craig 

Notary    Public    in    and    for 
said  County  and  State. 
(No<:arial  Seal) 
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State  of  California, 
County  of  Orange — ss. 

On  this  3rd  day  of  July,  1928,  before  me,  E.  Virginia 
Craig  a  Notary  Public  in  and  for  said  County  and  State, 
residing  therein,  duly  commissioned  and  sworn,  personally 
appeared  W.  A.  Huff  and  Edith  Huff,  known  to  me  to 
be  the  persons  described  in  and  whose  names  are  sub- 
scribed to  the  within  instrument,  and  they  acknowledged 
to  me  that  they  executed  the  same. 

Witness  my  hand  and  official  seal. 

E.  Virginia  Craig 

Notary    PubHc   in   and    for 
said  County  and  State. 
(Notarial  Seal)    [61] 

AMENDMENT    TO    DECLARATION    OF    TRUST 
NO.  245,  (W.  A.  Huff). 

Know  All  Men  by  These  Presents : 

That  Whereas,  there  was  duly  executed  under  date  of 
May  10,  1927,  a  certain  Declaration  of  Trust  whereby 
The  First  National  Bank  of  Santa  Ana,  Santa  Ana,  Cali- 
fornia, a  national  banking  corporation,  was  named  Trus- 
tee and  W.  A.  Huff'  and  Edith  Huff,  his  wife,  were  named 
Trustors;  and 

Whereas,  that  said  Declaration  of  Trust  provides  in 
paragraph  twelve  thereof  that  the  Trustors,  W.  A.  Huff 
and  Edith  Huff,  reserved  unto  themselves  the  right  to 
amend  said  trust  in  whole  or  in  part;  and 

Whereas,  the  Trustors  herein  named  wish  to  authorize 
the  said  Trustee  to  lease  or  mortgage  said  trust  property 
for  a  longer  period  than  the  life  of  the  trust; 
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Now,  Therefore,  the  Trustee  is  given  authority  to  mort- 
gage or  lease  real  property  belonging  to  said  trust  estate 
during  the  time  it  manages  said  trust  estate  or  any  part 
thereof  for  a  time  beyond  the  existence  of  this  trust. 

In  Witness  Whereof,  said  The  First  National  Bank  of 
Santa  Ana,  in  its  capacity  as  Trustee,  has  caused  this  in- 
strument to  be  executed  by  its  proper  officer  thereunto 
duly  authorized  under  its  corporate  seal,  this  18th  day  of 
February,  1927. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA. 

By  C.  L.  Pritchard 
(seal)         Trust  Officer  [62] 

We,  the  undersigned,  named  in  the  foregoing  Amend- 
ment to  Declaration  of  Trust  No.  245  (W.  A.  Huff),  do 
hereby  approve,  ratify  and  confirm  the  same  in  all  its 
parts,  and  we  do  hereby  agree  respectively  to  be  bound  by 
all  the  terms  thereof. 

Dated  this  18th  day  of  February,   1927. 

W.  A.  Huff 
Edith  Huff 

State  of  California, 
County  of  Orange. — ss. 

On  this  18th  day  of  February,  1927.  before  me.  E.  \^ir- 
ginia  Craig,  a  Notary  Public  in  and  for  said  County  and 
State,  residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  C.  L.  Pritchard.  known  to  me  to  be  the 
Trust  Officer  of  the  corporation  described  in  and  that  ex- 
ecuted the  within  instrument,  and  acknowledged  that  such 
corporation  executed  the  same. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate 
first  above  written. 

E.  Virginia  Craig 

Notary    Public   in   and   for 
said   County  and   State. 
( seal ) 

State  of  California, 
County  of  Orange. — ss. 

On  this  18th  day  of  February,  1927,  before  me,  E.  Vir- 
ginia Craig,  a  Notary  Public  in  and  for  said  County  and 
State,  residing  therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  W.  A.  Hull  and  Edith  Huff,  his  wife, 
known  to  me  to  be  the  persons  described  in  and  whose 
names  are  subscribed  to  the  within  instrument,  and  they 
acknowledged  to  me  that  they  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal,  the  day  and  year  in  this  certificate 
first  above  written. 

E.  Virginia  Craig 

Notary   Public    in   and   for 
said  County  and  State, 
(seal)   [63] 

Amendment  to  Declaration  of  Trust  No.  245  W.  A. 
Huff  dated  May  10th,  1927  Whereby  The  First  National 
Bank  of  Santa  Ana  is  named  Trustee  and  W.  A.  Huff 
and  Edith  Huff  are  named  as  Trustors. 

Whereas,  Opening  Paragraph  of  Original  Paragraph 
2  covering  lines  9  to  18  inclusive  page  2  of  Original  Trust 
Reads  as  follows : 
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That  following  the  death  of  W.  A.  Huff,  one  of  the 
Trustors  herein  named,  providing  there  remain  in  the 
hands  of  the  Trustee  sufficient  amounts  of  the  Trust  Es- 
tate to  permit  i^  so  to  do,  there  shall  first  be  paid  by  the 
trustee  the  funeral  expenses,  expenses  of  last  illness  and 
just  debts  ii  the  Trustor,  W.  A.  Huff,  and  there  shall 
then  be  distributed  to  Edith  Huff,  the  other  Trustor  here- 
in named,  all  the  household  furniture  and  fixtures,  and 
automobiles,  together  with  the  personal  eft'ects  of  the  said 
Trustor  W.  A.  Huff,  (Provided  an  assignment  of  same 
has  been  made  to  the  Trustee  and  still  remains  in  its 
Hands) 

Whereas,  this  Amendment  to  Trust  No.  245  made  this 
date  shall  provide  that  Opening  Paragraph  of  Original 
Paragraph  2  of  said  Trust  No.  245  covering  lines  9  to  10 
inclusive  page  2  of  Original  Trust  shall  become  null  and 
void  and  in  place  thereof,  the  following  paragraph  shall 
be  known  as  Opening  Paragraph  of  Original  Paragraph 
2  and  shall  be  effective  from  this  day  and  date. 

That  following  death  of  W.  A.  Huff,  one  of  the  Trus- 
tors herein  named,  provided  there  remains  in  the  hands  of 
the  Trustee  sufficient  amounts  of  the  Trust  Estate  to  per- 
mit it  so  to  do,  there  shall  first  be  paid  by  the  Trustee  the 
funeral  expenses,  expenses  of  last  illness  and  just  debts 
of  the  Trustor,  W.  A.  Huff  including  the  purchasing  of 
section  in  Mausoleum  in  Fairhaven  Cemetery,  Orange  Co. 
Calif,  sufficient  for  remains  of  deceased  Father  and  Mother 
of  said  W.  A.  Huff  and  for  remains  of  both  said  Trus- 
tors, and  to  include  from  Trust  Estate  the  cost  of  remov- 
ing remains  of  deceased  mother  and  father  of  said  W.  A. 
Huff  from  the  present  burial  place  to  said  Mausoleum,  and 
to  be  retained  by  said  Trustee  herein  named  The  sun  of 
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Twenty  Five  Ihindred  Dollars  in  trust  by  said  First  Na- 
tional Hank  of  Santa  Ana  so  long  as  any  of  the  herein- 
after si)cciHcally  named  Beneficiaries  shall  live  (  It  being" 
the  bcncficics  specifically  named  in  trust  No.  245)  and 
after  deaths  of  all  specifically  named  bcncficics  said  sum 
of  Twenty  Five  Hundred  shall  be  continued  in  trust  with 
the  Fairhaven  Cemetery  Assoc,  or  its  success/brs.  Sai.>' 
Trust  Fund  to  be  know^n  as  The  Huff  Flower  Fund  Trust, 
and  the  net  income  therefrom  shall  be  used  in  purchasing- 
flowers  to  be  placed  on  tombs  of  the  said  W.  A.  HufT  and 
l^^dith  Huff  and  deceased  Mother  and  Father  of  said  W. 
A.  Huff  from  such  time  as  their  remains  shall  be  placed 
in  Mausoleum  as  above  provided  for.  Flowers  to  be 
placed  on  each  tomb  of  above  named  from  such  time  as 
they  are  placed  in  said  Mausoleum  at  least  once  a  week, 
and  if  possible  on  Sunday  morning  of  each  week.  And 
as  soon  as  can  be  done  the  Trustee  shall  distribute  to 
Edith  Huff  the  other  trustor  herein  named,  all  the  house- 
hold furniture,  Automobiles,  Clothing,  Jewelry  (includ- 
ing Diamonds)  of  the  said  Trustor  W.  A.  Huff  (Pro- 
vided as  assignment  of  same  has  been  made  to  the  Trus- 
tee and  still  remain  in  its  hands). 

In  Witness  Whereof,  Said  The  First  National  Bank 
of  Santa  Ana,  in  its  capacity  as  Trustee,  has  caused  this 
instrument  to  be  executed  by  its  proper  officer  thereunto 
duly  authorized  under  its  corporate  seal  this  20th  day  of 
October  1928. 

The  First  National  Bank  of  Santa  Ana, 
By  "C.  L.  Pritchard"  Trust  Of^cer. 

(Corporate  Seal)  [64] 
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We,  the  undersigned,  named  in  the  foregoing  Amend- 
ment to  Declaration  of  Trust  No.  245  (W.  A.  Huff),  do 
hereby  approve,  ratify  and  confirm  the  same  in  all  its 
parts,  and  we  do  hereby  agree  respectively  to  be  bound 
by  all  the  terms  thereof.    Dated  this  20th  day  of  October. 

"W.  A.   Huff" 
"Edith  Huff"   [65] 

AMENDMENT  TO  DECLARATION  OF  TRUST 
NO.  245,  (W.  A.  HUFF). 

Know  All  Men  By  These  Presents: 

That  Whereas,  there  was  duly  executed  under  date  of 
May  10,  1927,  a  certain  Declaration  of  Trust  whereby 
The  First  National  Bank  of  Santa  Ana,  Santa  Ana, 
California,  a  national  banking  corporation,  was  named 
Trustee  and  W.  A.  Huff  and  Edith  Huff,  his  wife,  were 
named  Trustors;  and 

Whereas,  on  January  7,  1929,  paragraph  four  was 
amended  by  Edith  Huff,  one  of  the  Trustors  named  under 
Trust  No.  245,  in  accordance  with  the  provisions  of  said 
trust,  giving  her  the  right  to  amend  said  trust  as  to  para- 
graph four;  and 

Whereas,  This  amendment  is  hereby  made  that  in  addi- 
tion to  the  Amendment  of  paragraph  four  as  made  this 
7th  day  of  January,  1929,  it  is  provided  as  a  condition  of 
the  distribution  of  paragraph  four  as  amended,  control- 
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ling  all  other  provisions  thereof  and  anything-  to  the  con- 
trary therein  notwithstanding-,  that  the  trust  as  pro- 
vided for  under  paragraph  four  as  amended  shall  ter- 
minate and  end  immediately  upon  the  deaths  of  said 
Edith  HufF  and  all  the  specifically  named  Beneficiaries 
under  paragraph  four  as  amended,  who  shall  be  alive  at 
the  date  of  the  execution  of  said  trust,  and  at  said  time 
the  Trustee  shall  distribute  all  the  principal  or  corpus 
of  that  part  of  the  trust  estate  as  provided  for  distribu- 
tion under  paragraph  four  as  amended  this  7th  day  of 
January,  1929,  in  its  hands  to  the  persons  entitled  there- 
to as  provided  therein. 

In  Witness  Whereof,  said  The  First  National  Bank 
of  Santa  Ana,  in  its  capacity  as  Trustee,  has  caused  this 
instrument  to  be  executed  by  its  proper  ofificer  thereunto 
duly  authorized,  under  its  corporate  seal,  this  7th  day  of 
January,  1929. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA. 
By  C.   L.   Pritchard.   Trust  Officer. 
Trustee  [66] 

I,  the  undersigned,  surviving  Trustor,  named  in  said 
Declaration  of  Trust  No.  245,  do  hereby  approve,  ratify 
and  confirm  this  Amendment  to  said  Declaration  of  Trust 
No.  245  and  I  do  hereby  agree  to  be  bound  by  all  the 
terms  thereof. 

Dated  this  7th  day  of  January,  1929. 

Edith  Huff  [67] 
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AMENDMENT  TO  DECLARATION  OF  TRUST 
NO.  245,  W.  A.  HUFF,  DATED  THE  10th  DAY 
OF  MAY,  1927,  WHEREIN  THE  FIRST  NA- 
TIONAL BANK  OF  SANTA  ANA  IS  NAMED 
TRUSTEE  AND  W.  A.  HUFF  and  EDITH 
HUFF  ARE  NAMED  TRUSTORS. 

WHEREAS,   paragraph    four   of   said   declaration   of 
trust  reads  as  follows: 

"Following-  the  death  of  said  Edith  Huff,  one  of 
the  Trustors  herein  named,  from  that  part  of  the 
trust  estate  referred  to  as  "A"  under  paragraph  three 
then  remaining  in  the  hands  of  the  Trustee  the  Trus- 
tee shall  pay  her  funeral  expenses  and  expenses  of 
last  illness  and  legal  debts,  and  thereafter  there  shall 
first  be  paid  the  sum  of  Five  Thousand  Dollars 
($5000)  to  the  Christian  Church  of  Santa  Ana,  Cali- 
fornia. The  remainder  of  the  trust  estate  held  un- 
der "A"  of  paragraph  three  shall  remain  in  the  hands 
of  the  Trustee  as  long  as  Ella  Whitted,  sister  of  said 
Edith  Huff,  shall  live,  and  as  long  thereafter  until 
Jane  Whitted,  greatniece  of  said  Edith  Huff,  has  at- 
tained the  age  of  twenty-one  years.  Should  said  Ella 
Whitted  not  live  until  said  Janes  Whitted  has  at- 
tained the  age  of  twenty-one  years,  then  said  trust 
estate  shall  remain  in  the  hands  of  the  Trustee  until 
said  Jane  Whitted  has  attained  the  age  of  twenty- 
one  years,  or  should  the  said  Ella  Whitted  die  and 
the  said  Jane  Whitted  not  live  to  attain  the  age  of 
twenty-one  years  then  the  trust  estate  shall  be  held 
in  trust  until  such  time  as  the  said  Jane  Whitted 
would    have   attained  ,  the   age   of   twenty-one   years 
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should  she  have  Hved,  provided  that  any  of  the  herein 
specifically  named  Beneficiaries,  who  shall  be  alive  at 
the  creation  of  this  trust,  be  living. 

"The  net  income  of  the  trust  estate  held  under 
"A"  of  paragraph  three  shall  be  distributed  as  fol- 
lows: 

"First:  To  said  Ella  Whitted  the  sum  of  One 
Hundred  Fifty  Dollars  ($150)  monthly  during  her 
life. 

"Second:  To  Jack  Whitted.  Margaret  Whitted, 
Milo  Mitchell,  Gladys  Mitchell,  and  Eileen  Beaty, 
greatnephevvs  and  greatnieces  of  the  said  Trustor, 
Edith  Huff,  the  sum  of  Fifty  Dollars  ($50.00)  a 
month  each,  until  the  termination  of  this  trust. 

"Third:  The  sum  of  Fifty  Dollars  ($50.00)  a 
month  of  said  income  shall  be  distributed  and  accu- 
mulated by  the  Trustee  in  the  following  manner: 
Ten  Dollars  ($10.00)  thereof  shall  be  used  by  the 
said  Trustee  towards  the  maintenance  and  education 
of  Donald  Whitted,  son  of  Rex  Whitted,  nephew  of 
the  Trustor,  Edith  Huff,  until  he  attains  the  age  of 
eight  years.  Fifteen  Dollars  ($15.(X))  a  month  shall 
be  used  by  the  said  Trustee  towards  the  maintenance 
and  education  of  said  Donald  Whitted  from  the  time 
he  attains  the  age  of  eight  years  until  he  attains  the 
age  of  twelve  years.  Twenty-five  Dollars  ($25.00) 
a  month  shall  be  used  by  the  said  Trustee  towards  the 
maintenance  and  education  of  said  Donald  Whitted 
from  the  time  he  attains  the  age  of  twelve  years  [68] 
until  he  attains  the  age  of  sixteen  years.  Fifty  Dol- 
lars   ($50.00)    a   month   shall   be   used   by   the   said 
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Trustee  towards  the  maintenance  and  education  of 
said  Donald  Whitted  from  the  time  he  attains  the 
age  of  sixteen  years  until  he  attains  the  age  of  twenty- 
one  years,  provided  he  attends  a  high  school,  college 
or  university;  if  he  does  not  attend  a  high  school, 
college  or  university,  said  Fifty  Dollars  ($50.00)  a 
month  shall  be  deposited  in  a  savings  account  and 
the  interest  accumulated  and  paid  to  him  when  he 
attains  the  age  of  twenty-one  years. 

"The  balance  of  the  Fifty  Dollars  ($50.00)  a 
month  as  hereinbefore  provided  shall  be  deposited  in 
a  savings  account  and  the  income  accumulated  until 
said  Donald  Whitted  attains  the  age  of  sixteen  years 
when  the  sums  so  accumulated  in  a  savings  account, 
including  the  earnings  thereon,  shall  be  used  towards 
the  maintenance  and  education  of  said  Donald  Whit- 
ted, provided  he  attends  a  high  school,  college  or  uni- 
versity. If  he  does  not  attend  a  high  school,  college 
or  university,  said  sums  are  to  be  accumulated  and 
paid  to  him  when  he  attains  the  age  of  twenty-one 
years. 

"Should  said  Donald  Whitted  not  live  to  attain 
the  age  of  twenty-one  years  but  be  survived  by 
bodily  issue,  then  the  said  amounts  as  hereinbefore 
provided  to  be  paid  to  him  or  accumulated  for  him 
shall  be  distributed  to  his  bodily  issue  per  stirpes. 
Should  he  not  live  to  attain  the  age  of  twenty-one 
years  and  not  be  survived  by  bodily  issue,  then  the 
amounts  hereinbefore  provided  to  be  paid  to  him  or 
accumulated  for  him  shall  become  a  part  of  the  net 
income  of  that  part  of  the  trust  estate  referred  to  as 
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"A"  of  paragraph  three  and  shall  be  distributed  as 
hereinafter  provided  under  subdivision  sixth  of  this 
paragraph  four. 

"Fourth:  The  sum  of  Fifty  Dollars  ($50.00)  a 
month  of  the  net  income  shall  be  distributed  and  ac- 
cumulated by  the  said  Trustee  in  the  following  man- 
ner: Twenty-five  Dollars  ($25.00)  a  month  there- 
of shall  be  used  by  the  said  Trustee  towards  the 
maintenance  and  education  of  Jane  Whitted,  great- 
niece  of  said  Trustor,  Edith  Huff,  until  said  Jane 
Whitted  has  attained  the  age  of  sixteen  years;  Fifty 
Dollars  ($50.00)  a  month  shall  be  used  by  the  Trus- 
tee towards  the  maintenance  and  education  of  said 
Jane  Whitted  from  the  time  she  attains  the  age  of 
sixteen  years  until  she  attains  the  age  of  twenty-one 
years,  provided  she  attends  a  high  school,  college  or 
university;  if  she  does  not  attend  a  high  school,  col- 
lege or  university,  said  Fifty  Dollars  ($50.00)  a 
month  shall  be  deposited  in  a  savings  account  and 
the  interest  accumulated  and  paid  to  her  when  she  has 
attained  the  age  of  twenty-one  years.  The  balance 
of  the  Fifty  Dollars  ($50.00)  a  month  as  hereinbe- 
fore provided  shall  be  deposited  in  a  savings  account 
for  her  benefit  and  the  income  accumulated  until  the 
said  Jane  Whitted  attains  the  age  of  sixteen  years 
when  the  sums  so  accumulated  in  a  savings  account, 
including  the  earnings  thereon,  shall  be  used  towards 
the  maintenance  and  education  of  said  Jane  Whitted, 
provided  she  attends  a  high  school,  college  or  uni- 
versity; if  she  does  not  attend  a  high  school,  college 
or  university,  said  sums  are  to  be  accumulated  and 
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paid  to  her  when  she  [69]  attains  the  age  of  twenty- 
one  years. 

"Should  said  Jane  Whitted  not  live  to  attain  the 
age  of  twenty-one  years  but  be  survived  by  bodily 
issue,  then  the  said  amounts  as  hereinbefore  pro- 
vided to  be  paid  to  her  or  accumulated  for  her  shall 
be  distributed  to  her  bodily  issue  per  stirpes.  Should 
she  not  live  to  attain  the  age  of  twenty-one  years  and 
not  be  survived  by  bodily  issue,  then  the  amounts 
hereinbefore  provided  to  be  paid  to  her  or  accumu- 
lated for  her  shall  become  a  part  of  the  net  income  of 
that  part  of  the  trust  estate  referred  to  as  "A"  of 
paragraph  three  and  shall  be  distributed  as  herein- 
after provided  under  subdivision  sixth  of  this  para- 
graph four. 

"Fifth:  The  sum  of  Fifty  Dollars  ($50.00)  a 
month  for  the  net  income  shall  be  distributed  and 
accumulated  by  the  said  Trustee  in  the  following 
manner :  Twenty-five  Dollars  ($25.00)  a  month 
thereof  shall  be  used  by  the  said  Trustee  towards  the 
maintenance  and  education  of  Billy  Whitted,  great- 
nephew  of  the  said  Trustor,  Edith  Huff,  until  said 
Billy  Whitted  has  attained  the  age  of  sixteen  years; 
Fifty  Dollars  ($50.00)  a  month  shall  be  used  by  the 
Trustee  towards  the  maintenance  and  education  of 
said  Billy  Whitted  from  the  time  he  attains  the  age 
of  sixteen  years  until  he  attains  the  age  of  twenty- 
one  years,  provided  he  attends  a  high  school,  col- 
lege or  university,  if  he  does  not  attend  a  high  school, 
college  or  university,  said  Fifty  Dollars  ($50.00)  a 
month   shall  be  deposited  in  a  savings  account  and 
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the  interest  accumulated  and  paid  to  him  when  he  has 
attained  the  age  of  twenty-one  years.  The  balance 
of  the  Fifty  Dollars  ($50.00)  a  month  as  herein- 
before provided  shall  be  deposited  in  a  savings  ac- 
count for  his  benefit  and  the  income  accumulated  un- 
til the  said  Billy  Whitted  attains  the  age  of  sixteen 
years  when  the  sums  so  accumulated  in  a  savings 
account,  including  the  earnings  thereon,  shall  be  used 
towards  the  maintenance  and  education  of  said  Billy 
Whitted,  provided  he  attends  a  high  school,  college 
or  university;  if  he  does  not  attend  a  high  school, 
college  or  university,  said  sums  are  to  be  accumu- 
lated and  paid  to  him  when  he  attains  the  age  of 
twenty-one  years. 

''Should  said  Billy  Whitted  not  live  to  attain  the 
age  of  twenty-one  years  but  be  survived  by  bodily 
issue,  then  the  said  amounts  as  hereinbefore  pro- 
vided to  be  paid  to  him  or  accumulated  for  him 
shall  be  distributed  to  his  bodily  issue  per  stirpes. 
Should  he  not  live  to  attain  the  age  of  twenty-one 
years  and  not  be  survived  by  bodily  issue,  then  the 
amounts  hereinbefore  provided  to  be  paid  to  him  or 
accumulated  for  him  shall  become  a  part  of  the  net 
income  of  that  part  of  the  trust  estate  referred  to  as 
"A"  of  paragraph  three  and  shall  be  distributed  as 
hereinafter  provided  under  subdivision  sixth  of  this 
paragraph  four. 

"Sixth :  The  remainder  of  the  net  income  of  that 
part  of  the  trust  estate  referred  to  as  "A"  of  para- 
graph three  shall  be  distributed  by  the  said  Trustee 
equally  to  the  following  nieces  and  nephews  of  the 
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said  Trustor,  Edith  Huff:  Rex  Whitted,  Roscoe 
Whitted,  Louie  Beaty,  Bernice  Lutz,  Ralph  Sent- 
ney,  and  Mrs.  Stella  Mitchell:  [70]  or  in  the  event 
of  the  death  of  any  of  them,  his  or  her  share  shall 
go  to  his  or  her  bodily  issue  per  stirpes,  and  if  no 
bodily  issue  to  the  other  Beneficiaries  named  in  this 
subdivision  sixth  or  to  their  bodily  issue  per  stirpes. 

"Following  the  death  of  the  said  Ella  Whitted, 
sister  of  the  Trustor,  Edith  Huff,  and  thereafter  at 
the  times  hereinbefore  set  forth  for  the  termination 
of  said  portion  of  this  trust,  the  trust  estate  then 
remaining  in  the  hands  of  the  Trustee  shall  be  dis- 
tributed by  the  said  Trustee  two-thirds  thereof 
equally  to  the  following  nieces  and  nephews  of  the 
said  Trustor,  Edith  Huff:  Rex  Whitted,  Roscoe 
Whitted,  Louis  Beaty,  Bernice  Lutz,  Ralph  Sentney, 
and  Mrs.  Stella  Mitchell;  and  one-third  thereof 
equally  to  the  following  great-nieces  and  great- 
nephews  of  the  said  Trustor,  Edith  Huff:  Jack 
Whitted,  Margaret  Whitted,  Milo  Mitchell,  Gladys 
Mitchell,  Eileen  Beaty,  Billy  Whitted,  Jane  Whitted, 
and  Donald  Whitted.  Provided,  however,  that  that 
part  to  be  distributed  to  said  Donald  Whitted  shall 
not  be  distributed  to  him  unless  he  has  attained  the 
age  of  twenty-five  years.  If  he  has  not  attained  the 
age  of  twenty-five  years,  same  shall  be  held  in  trust 
and  the  income  distributed  to  him  monthly  until  he 
has  attained  the  age  of  twenty-five  years  when  the 
principal  held  for  him  shall  be  distributed  to  him. 

"Should  any  of  the  hereinbefore  named  Benefici- 
aries, who  are  to  receive  income  or  principal  from 
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that  part  of  the  trust  estate  referred  to  as  "A"  under 
paragraph  three,  not  be  living,  or  die  during  the  Hfe 
of  this  trust  and  be  survived  by  bodily  issue,  then  said 
income  or  principal  shall  be  paid  to  said  bodily  issue 
per  stirpes.     Should  any  of  said  Beneficiaries  not  be 
living  or  die  during  the  life  of  this  trust  and  not 
be  survived  by  bodily  issue,  then  the  income  or  prin- 
cipal that  would  have  been  distributed  to  them  shall 
be   distributed   as    provided    for   the   distribution   of 
income  in  subdivision  sixth  of  this  paragraph  four."; 
and 
Whereas,   in   said   declaration   of   trust    it    is   provided 
that  in  the  event  of  the  death  of  either  of  trustors,  the 
surviving  trustor  reserves  the  right  to  amend  or  alter  said 
declaration  of  trust  in  so  far  as  the  same  shall  relate  to 
the  distribution  of  one-half  of  the  trust  estate  therein  pro- 
vided to  be  distributed  to  the  family  of  said  surviving 
trustor,    by   changing  the   name   of    the   beneficiaries    or 
changing  the  amounts  provided  for  any  beneficiary;  and 

Whereas,  said  W.  A.  Hufif,  one  of  said  trustors,  died 
in  the  county  of  Orange,  state  of  California,  on  the  nine- 
teenth day  of  November,  1928,  and  Edith  Hufif,  said 
surviving  trustor  under  said  declaration  of  trust,  desires 
now  to  avail  herself  of  [71]  said  foregoing  provision 
and  amend  and  alter  said  declaration  of  trust  in  so  far 
as  the  same  relates  to  the  distribution  of  the  one-half 
of  said  trust  estate  therein  provided  to  be  distributed  to 
the  family  of  said  Edith  Huff,  and  to  change  certain 
beneficiaries  therein  named  and  the  amounts  which  certain 
beneficiaries   shall   receive   thereunder,   and   to   alter   and 
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amend  said  declaration  of  trust  so  as  to  omit  any  pro- 
vision for  certain  persons  or  beneficiaries  named  therein 
who  are  by  said  declaration  of  trust  entitled  to  receive 
certain  amounts  thereunder,  as  said  declaration  of  trust 
is  now  written,  so  far  as  said  one-half  interest  of  said 
trust  estate  is  concerned. 

Now,  Therefore,  paragraph  four  of  said  declaration  of 
trust  No.  245,  is  hereby  stricken  out  in  its  entirety  and 
each  and  every  provision  thereof  shall  become  and  is 
hereby  null  and  void,  and  in  lieu  thereof  and  substituted 
therefor,  effective  from  this  day  and  date,  shall  be  the 
following : 

Paragraph  four: 

"Following  the  death  of  said  Edith  Huff,  one  of  the 
trustors  herein  named,  from  that  part  of  the  trust  estate 
referred  to  as  "A"  under  paragraph  three  then  remaining 
in  the  hands  of  the  trustee,  the  trustee  shall  pay  her 
funeral  expenses  and  expenses  of  last  illness  and  legal 
debts,  and  thereafter  there  shall  first  be  paid  the  follow- 
ing sums  to  the  respective  persons  mentioned  below, 
namely : 

"First:  To  the  Christian  Church  of  Santa  Ana,  Cali- 
fornia, the  sum  of  five  thousand  dollars   ($5000.00). 

"Second:  To  Stella  Mitchell,  the  sum  of  five  thousand 
dollars  ($5000.00).  Should  said  Stella  Mitchell  be  not 
surviving  or  die  before  the  death  of  said  Edith  Huff,  then 
said  sum  of  five  thousand  dollars  ($5000.00)  shall  be- 
come a  part  of  the  residue  of  the  trust  estate  and  dis- 
tributed as  hereinafter  provided  in  this  paragraph  num- 
ber four.   [72] 
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"Third:  To  Roscoe  Whitted,  the  sum  of  five  thousand 
dollars  ($5000.00).  Should  said  Roscoe  Whitted  be  not 
survivin^s:  or  die  before  the  death  of  said  Edith  Huff, 
then  said  sum  of  five  thousand  dollars  ($5000.00)  shall 
become  a  part  of  the  residue  of  the  trust  estate  and  dis- 
tributed as  hereinafter  provided  in  this  paragraph  num- 
ber four. 

"Fourth :  To  Louie  Beaty,  the  sum  of  five  thousand 
dollars  ($5000.00).  Should  said  Louie  Beaty  be  not 
surviving  or  die  before  the  death  of  said  Edith  Huff, 
said  sum  of  five  thousand  dollars  ($5000.(X))  shall  be  paid 
to  Eileen  Beaty,  daughter  of  said  Louie  Beaty.  If,  how- 
ever, neither  said  Louie  Beaty  nor  said  Eileen  Beaty  be 
surviving  at  the  time  of  the  death  of  said  Edith  Huff, 
then  said  sum  of  five  thousand  dollars  ($5000.00)  shall 
become  a  part  of  the  residue  of  the  trust  estate  and  dis- 
tributed as  hereinafter  provided  in  this  paragraph  number 
four. 

"Fifth:  To  Eileen  Beaty,  the  sum  of  ten  thousand 
dollars  ($10,000.00).  Should  said  Eileen  Beaty  be  not 
surviving  or  die  before  the  death  of  said  Edith  Huff, 
then  said  sum  of  ten  thousand  dollars  ($10,000.00)  shall 
be  paid  to  Louie  Beaty,  the  father  of  said  Eileen  Beaty. 
If,  however,  neither  said  Eileen  Beaty  nor  said  Louie 
Beaty  be  surviving  at  the  death  of  said  Edith  Huff,  then 
said  sum  of  ten  thousand  dollars  ($10,000.00)  shall  be- 
come a  part  of  the  residue  of  the  trust  estate  and  dis- 
tributed as  hereinafter  provided  in  this  paragraph  number 
four. 

"Sixth :  To  Margaret  Whitted,  the  sum  of  five  thou- 
sand dollars  ($5000.00).     Should  said  Margaret  Whitted 
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be  not  surviving  or  die  before  the  death  of  said  Edith 
Huff,  but  be  survived  by  bodily  issue,  then  said  sum  of 
five  thousand  dollars  ($5000.00)  shall  be  paid  and  dis- 
tributed to  said  bodily  per  stirpes.  Should  said  Mar- 
garet Whitted,  however,  not  be  surviving  and  not  \7Z] 
be  survived  by  bodily  issue,  then  said  sum  of  five  thou- 
sand dollars  ($5000.00)  shall  become  a  part  of  the  resi- 
due of  the  trust  estate  and  be  distributed  as  hereinafter 
provided  in  this  paragraph  number  four. 

"After  payment  of  the  funeral  expenses,  expenses  of 
last  illness  and  legal  debts  of  the  trustor,  Edith  Huff, 
together  with  the  payments  of  the  sums  provided  in  sub- 
divisions "First"  to  "Sixth,"  both  inclusive,  the  balance 
of  said  one-half  of  the  entire  trust  estate  then  remaining 
in  the  hands  of  the  trustee  shall  be  distributed,  disposed 
of  and  handled  in  the  following  manner: 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  then  remaining  shall  be  distributed  to  Bernice 
Lutz,  niece  of  said  trustor,  Edith  Huff.  Should  said 
Bernice  Lutz  be  not  surviving  at  the  death  of  said  Edith 
Huff,  but  be  survived  by  bodily  issue,  then  said  portion 
of  said  estate  so  to  be  distributed  to  said  Bernice  Lutz 
shall  be  distributed  to  said  bodily  issue  per  stirpes.  Should 
said  Bernice  Lutz  not  be  surviving  and  not  be  survived  by 
bodily  issue,  then  said  portion  of  said  estate  so  to  be 
distributed  to  said  Bernice  Lutz  shall  be  distributed  to 
Ralph  Sentney,  brother  of  said  Bernice  Lutz,  and  should 
said  Ralph  Sentney  be  not  surviving  at  said'  time,  then 
one-fourth  of  said  portion  of  said  estate  so  to  be  dis- 
tributed to  Bernice  Lutz  shall  be  distributed  to  William 
Arthur  Lutz,  the  husband  of  said  Bernice  Lutz,  and  the 
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balance  of  said  portion  of  said  estate  shall  become  a  part 
of  the  trust  estate  and  be  held  in  trust  for  the  benefit 
of  Rex  Whitted,  Ella  Whitted,  Margaret  Whitted,  Jane 
Whitted,  Billy  Whitted,  Jack  Whitted,  and  Donald 
Whitted  for  the  time  and  for  the  purposes  hereinafter 
provided.  Should  said  William  Arthur  Lutz  be  not  sur- 
viving at  said  time,  then  said  one-fourth  of  said  estate 
shall  become  a  part  of  the  trust  estate  [74]  and  held  in 
trust  as  hereinafter  provided  for  the  benefit  of  said  Rex 
Whitted,  Ella  Whitted,  Margaret  Whitted,  Jane  Whitted, 
Billy  Whitted,  Jack  Whitted,  and  Donald  Whitted. 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  then  remaining  shall  be  distributed  to  Ralph  Sent- 
ney, nephew  of  said  Edith  Huff.  Should  Ralph  Sentney 
be  not  surviving  at  the  date  of  death  of  said  Edith  Huff 
but  be  survived  by  bodily  issue,  then  that  portion  of  said 
estate  so  to  be  distributed  to  said  Ralph  Sentney  shall 
be  distributed  to  the  bodily  issue  of  said  Ralph  Sentney  per 
stirpes.  If,  however,  said  Ralph  Sentney  be  not  sur- 
viving and  not  be  survived  by  bodily  issue,  then  said  por- 
tion of  said  estate  shall  be  distributed  to  Bernice  Lutz, 
the  sister  of  said  Ralph  Sentney,  and  should  said  Bernice 
Lutz  be  not  surviving  at  said  time,  and  should  said  Ralph 
Sentney  be  not  survived  by  bodily  issue,  then  one-half  of 
said  portion  of  said  estate  so  to  be  distributed  to  said 
Ralph  Sentney  shall  be  distributed  to  the  wife  of  said 
Ralph  Sentney,  if  he  is  married,  and  said  wife  is  living 
with  him  and  no  proceedings  for  divorce  or  separate  main- 
tenance be  pending  between  them  at  the  time  of  the  death 
of  said  Ralph  Sentney,  and  the  other  one-half  of  said 
estate  shall  become  a  part  of   the  residue   of   the   trust 
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estate  to  be  held  in  trust  for  the  benefit  of  Rex  Whitted, 
Ella  Whitted,  Margaret  Whitted,  Jane  Whitted,  Jack 
Whitted,  Billy  Whitted,  and  Donald  Whitted,  for  the 
period  of  time  and  for  the  purposes  hereinafter  provided. 
Should  said  Ralph  Sentney  be  not  survived  by  a  wife, 
or  should  said  wife  not  be  living  with  him  or  proceed- 
ings for  divorce  or  separate  maintenance  be  pending  at 
the  time  of  his  death,  then  said  one-half  of  said  estate 
to  which  said  wife  [75]  would  otherwise  be  entitled  shall 
be  distributed  to  Eileen  Beaty.  or  if  Eileen  Beaty  be  not 
surviving,  then  to  Louie  Beaty,  father  of  Eileen  Beaty, 
and  should  said  Louie  Beaty  be  then  not  surviving,  then 
said  portion  of  said  estate  shall  become  a  part  of  the  resi- 
due of  the  trust  estate  and  held  in  trust  for  the  benefit 
of  said  Rex  Whitted,  Ella  Whitted,  Margaret  Whitted, 
Jane  Whitted,  Jack  Whitted,  Billy  Whitted.  and  Donald 
Whitted  for  the  period  of  time  and  for  the  purposes  here- 
inafter provided. 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  to  remain  in  trust  during  the  life  of  Ella  Whitted 
and  thereafter  so  long  as  Rex  Whitted  shall  live  and 
until  Donald  Whitted  attains  the  age  of  eighteen  (18) 
years,  or  if  said  Donald  Whitted  should  die  before  attain- 
ing such  age,  then  until  such  a  time  until  said  Donald 
Whitted  would  have  attained  the  age  of  eighteen  (18) 
years  had  he  lived,  and  the  income  from  this  portion  of 
said  estate  so  held  in  trust,  provided  said  income  will  per- 
mit, shall  be  divided  as  follows: 

"(a)  One  hundred  dollars  ($100.(X))  per  month  of  said 
income  shall  be  paid  to  Rex  Whitted  for  his  personal  use 
during  his  life.      Should   the   said   Rex   Whitted  be   not 
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surviving-  or  die  before  the  death  of  said  Edith  Huff, 
then  Katherine  Whitted,  the  wife  of  said  Rex  Whitted, 
shall  be  paid  said  sum  of  one  hundred  dollars  ($100.00) 
per  month  durino-  her  life.  Should  the  said  Katherine 
Whitted  be  not  surviving-  or  die  before  the  death  of  said 
Edith  Huff,  then  the  said  one  hundred  dollars  ($100.00) 
per  month  shall  be  divided  and  paid  to  the  bodily  issue 
of  said  Rex  Whitted  living-  at  the  date  of  execution  of 
this  declaration  of  trust,  per  stirpes,  provided  they  have 
attained  the  age  of  [76]  twenty-one  (21)  years.  Any 
of  said  bodily  issue  of  said  Rex  Whitted  who  have  not, 
at  the  time  of  death  of  said  Katherine  Whitted,  attained 
the  age  of  twenty-one  (21)  years,  then  that  part  of  the 
income  which  would  have  been  distributed  to  them  or 
any  of  them,  should  they  or  any  of  them  have  attained 
the  age  of  twenty-one  (21)  years,  shall  be  deposited  in 
a  savings  account  for  the  benefit  of  said  bodily  issue, 
respectively,  who  have  not  so  attained  the  age  of  twenty- 
one  (21)  years,  and  the  income  so  accumulated  thereon 
shall  be  distributed  to  said  bodily  issue  at  such  time  as 
said  bodily  issue  attain  the  age  of  twenty-one  (21)  years, 
respectively.  Should  any  of  said  bodily  issue  of  said  Rex 
Whitted  die  during  the  time  said  bodily  issue  shall  be 
entitled  to  receive  his  or  their  share  of  said  one  hundred 
dollars  ($100.00)  per  month,  then  the  interest  to  which 
said  bodily  issue  so  deceased  would  be  entitled  shall  be 
paid  to  and  be  divided  equally  among  the  survivor  or  sur- 
vivors of  said  bodily  issue  of  said  Rex  Whitted,  who 
may  be  living  upon  the  execution  of  this  declaration  of 
trust.  Upon  the  death  of  said  Rex  Whitted  and  the  said 
Katherine  Whitted,  his  said  wife,  and  upon  the  death  of 
all  of  the  bodily  issue  of  said  Rex  Whitted  living  at  the 
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date  of  the  execution  of  this  declaration  of  trust,  then  this 
trust,  in  so  far  as  it  relates  to  one-third  share  of  said 
one-half  portion  of  said  estate  so  held  in  trust,  shall  ipso 
facto  terminate  and  the  said  estate  with  accumulated 
income  thereon  shall  be  distributed  to  the  persons  who 
may  be  the  then  surviving  heirs  at  law  of  said  trustor, 
Edith  Huff,  according  to  the  laws  of  succession  of  the 
state  of  California  then  in  effect,  such  persons  to  be  as- 
certained as  of  the  date  of  the  termination  of  this  trust 
effecting  said  one-third  portion  of  said  one-half  of  the 
trust  estate  so  held  in  trust. 

"(b)  The  sum  of  one  hundred  fifty  dollars  ($150.00) 
of  said  income  shall  be  paid  to  Ella  Whitted  so  long  as 
said  [77]  Ella  Whitted  shall  live,  said  sum  to  be  paid 
monthly.  Should  said  Ella  Whitted  be  not  surviving  or 
die  before  the  death  of  said  Edith  Huff  or  at  any  time 
after  the  death  of  said  Edith  Huff,  at  which  time  she 
would  be  entitled  to  receive  said  sum  of  one  hundred  fifty 
dollars  ($150.00)  per  month,  the  said  sum  shall  be 
divided  and  paid  one-third  to  Rex  Whitted,  the  son  of 
said  Ella  Whitted,  and  two-thirds  thereof  divided  among 
and  paid  to  Margaret  Whitted,  Jane  Whitted.  Billy  Whit- 
ted, Jack  Whitted  and  Donald  Whitted,  grandchildren  of 
said  Ella  Whitted  and  the  bodily  issue  of  Rex  Whitted; 
provided,  however,  if.  at  such  time,  any  of  said  bodily 
issue  shall  not  have  attained  the  age  of  twenty-one  (21) 
years,  the  said  income  payable  to  those  of  them  who  have 
not  so  attained  such  age  shall  be  deposited  in  a  savings 
account  to  be  paid  to  said  bodily  issue  as  and  when  they 
reach  the  age  of  twenty-one  (21)  years,  respectively. 
Upon  the  death  of  any  of  said  bodily  issue  of  said  Rex 
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Whitted  at  any  time  they  are  entitled  to  receive  said  share 
of  said  sum  of  one  hundred  fifty  dollars  ($150.00)  per 
month  by  reason  of  the  death  of  said  Ella  Whitted,  the 
interest  or  amount  to  which  such  bodily  issue  so  de- 
ceased would  be  entitled  to  take,  had  such  bodily  issue 
lived,  shall  be  divided  equally  among  and  paid  to  the  sur- 
vivor or  survivors  of  said  bodily  issue,  and  the  interest  or 
amount  any  of  said  bodily  issue  who  has  not  attained 
the  age  of  twenty-one  (21)  years  shall  be  deposited  in 
said  savings  account  to  be  distributed  at  the  time  said 
bodily  issue  shall  attain  said  age  of  twenty-one  (21)  years, 
respectively. 

"(c)  The  balance  of  the  income  of  said  estate  then 
remaining  in  the  hands  of  said  trustee  after  the  payment 
of  said  sums  of  one  hundred  dollars  ($100.00)  and  one 
hundred  fifty  dollars  ($150.00)  monthly,  as  just  above 
provided,  shall  be  paid  to  and  divided  equally  among  the 
bodily  issue  of  Rex  Whitted,  [78]  namely:  Margaret 
Whitted,  Jane  Whitted,  Billy  Whitted,  Jack  Whitted  and 
Donald  Whitted.  Should  any  of  said  bodily  issue  be  not 
surviving  or  die  before  the  death  of  said  Edith  Huff,  but 
be  survived  by  bodily  issue  then  the  amount  provided  to 
be  paid  to  or  accumulated  for  such  bodily  issue  of  said 
Rex  WTiitted  shall  be  disbursed  to  the  bodily  issue  of 
such  deceased  bodily  issue  of  said  Rex  Whitted  per  stirpes. 
If,  however,  any  one  or  more  of  said  bodily  issue  of 
said  Rex  Whitted  be  not  surviving  or  die  before  the 
death  of  said  Edith  Huff  and  not  be  survived  by  bodily 
issue  of  said  deceased  bodily  issue  of  said  Rex  Whitted, 
then  the  interest  or  amount  to  be  paid  to  any  of  the 
bodily  issue  of  said  Rex  Whitted  so  deceased,  shall  be 
divided  equally  among  and  be  paid   to   the   survivor   or 
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survivors  of  said  bodily  issue  of  said  Rex  Whitted,  and 
upon  the  death  of  all  of  said  bodily  issue  of  said  Rex 
Whitted  this  trust,  in  so  far  as  it  relates  to  said  one- 
third  share  of  said  one-half  part  thereof,  shall  terminate 
forthwith  and  the  trust  estate  then  remaining  in  the 
hands  of  said  trustee  shall  be  distributed  and  such  dis- 
tribution shall  be  made  in  the  following-  manner:  the 
bodily  issue  of  any  of  the  deceased  bodily  issue  of  said 
Rex  Whitted  shall  receive  the  estate  and  interest  which 
said  deceased  bodily  issue  of  said  Rex  Whitted  would  be 
entitled  to  receive  had  he  or  she  lived,  per  stirpes ;  and  the 
balance  then  remaining  shall  be  distributed  to  the  per- 
sons who  may  be  the  then  surviving  heirs  at  law  of  said 
Edith  Huff  according  to  the  law  of  succession  of  the  state 
of  California  then  in  effect,  such  persons  to  be  ascer- 
tained at  the  date  of  the  termination  of  this  portion  of 
said  trust. 

"Should  any  of  said  bodily  issue  of  said  Rex  Whitted 
not  attain  the  age  of  twenty-one  (21)  years  at  the  date 
of  the  death  of  said  Edith  Huff  or  at  the  time  any  of 
them  are  entitled  to  receive  said  sums  above  provided  to 
be  so  divided  among  [79]  them,  then  the  same  shall  be 
deposited  in  a  savings  account  to  be  disbursed  to  said 
bodily  issue  when  they  attain  the  age  of  twenty-one  (21) 
years,  respectively,  except  that  as  hereinafter  provided 
certain  sums  may  be  used  for  maintenance  and  educa- 
tion until  said  bodily  issue  attain  said  age  of  twenty- 
one  (21)  years. 

"From  the  said  above  income  to  be  paid  into  said  sav- 
ings account,  as  above  provided,  for  said  Donald  Whitted, 
during   the   time    and    until    said    Donald    Whitted    shall 


Charles  Ralph  Sentney  199 

(Trustee's  Exhibit  No.  1.) 

attain  the  age  of  twenty-one  (21)  years,  there  shall  be 
set  aside  the  sum  of  fifty  dollars  ($50.00)  per  month, 
which  said  sum  shall  be  distributed  and  accumulated  by 
said  trustee  in  the  following  manner:  ten  dollars  ($10.00) 
per  month  thereof  shall  be  used  by  said  trustee  toward 
the  support  and  education  of  said  Donald  Whitted  until 
he  attains  the  age  of  eight  (8)  years;  fifteen  dollars 
($15.00)  per  month  of  said  sum  shall  be  used  by  said 
trustee  toward  the  support  and  education  of  said  Donald 
Whitted  from  the  time  he  attains  the  ag^e  of  eight  (8) 
years  until  he  attains  the  age  of  twelve  (12)  years;  twenty- 
five  dollars  ($25.00)  per  month  of  said  sum  shall  be  used 
by  said  trustee  toward  the  maintenance  and  education  of 
said  Donald  Whitted  from  the  time  he  attains  the  age 
of  twelve  (12)  years  until  he  attains  the  age  of  sixteen 
(16)  years;  fifty  dollars  ($50.00)  per  month  shall  be 
used  by  the  said  trustee  toward  the  maintenance  and  edu- 
cation of  said  Donald  Whitted  from  the  time  he  attains 
the  age  of  sixteen  (16)  years  until  he  attains  the  age  of 
twenty-one  (21)  years,  provided  he  attends  a  high  school, 
college  or  university.  If  he  does  not  attend  a  high  school, 
college  or  university,  said  sum  of  fifty  dollars  ($50.00) 
per  month  shall  be  held,  and  the  interest  accumulated 
thereon,  in  said  savings  account  to  be  distributed  and 
paid  to  said  Donald  Whitted  when  he  attains  the  age  of 
twenty-one  (21)  years.  The  balance  of  said  fifty  dol- 
lars [80]  ($50.00),  as  hereinbefore  provided,  shall  be 
held  and  maintained  in  said  savings  account  and  the  in- 
come accumulated  thereon  until  said  Donald  Whitted  at- 
tains the  age  of  sixteen  (16)  years  when  said  sums  so 
accumulated  in  said  savings  account,  including  the  earn- 
ings thereon,  shall  be  used  toward  the  maintenance  and 
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education  of  said  Donald  Whitted,  provided  he  attends  a 
high  school,  college  or  university.  If  he  does  not  attend 
a  high  school,  college  or  universit}^,  said  sums  are  to  be 
accumulated  and  paid  to  him  when  he  attains  the  age  of 
twenty-one  (21)  years. 

"From  said  income  provided  above  to  be  deposited  in 
said  savings  account  to  the  credit  and  for  the  benefit  of 
Jane  Whitted,  greatniece  of  said  trustor,  Edith  Hufif, 
there  shall  be  set  aside  the  sum  of  fifty  dollars  ($50.00) 
per  month,  to  be  distributed  and  accumulated  by  the  said 
trustee  in  the  following  manner:  twenty-five  dollars 
($25.00)  per  month  thereof  to  be  used  by  the  said  trus- 
tee toward  the  maintenance  and  education  of  Jane  Whit- 
ted until  said  Jane  Whitted  has  attained  the  age  of  six- 
teen (16)  years;  fifty  dollars  ($50.00)  per  month  shall 
be  used  by  the  trustee  toward  the  maintenance  and  edu- 
cation of  said  Jane  Whitted  from  the  time  she  attains  the 
age  of  sixteen  (16)  years  until  she  attains  the  age  of 
twenty-one  (21)  years,  provided  she  attends  a  high  school, 
college  or  university.  If  she  does  not  attend  a  high  school, 
college  or  university,  said  sum  of  fifty  dollars  ($50.00) 
per  month  shall  be  held  and  maintained  in  said  savings  ac- 
count to  be  paid  to  said  Jane  Whitted,  with  the  interest 
accumulated  thereon,  when  she  has  attained  the  age  of 
twenty-one  (21)  years.  The  balance  of  said  sum  of 
fifty  dollars  ($50.00).  as  hereinbefore  provided,  shall  be 
held  in  said  savings  account  and  the  income  accumulated 
thereon  until  said  Jane  Whitted  attains  the  age  of  sixteen 
(16)  years  when  the  sums  so  accumulated  in  said  savings 
account,  including  the  earnings  thereon,  shall  be  used  to- 
ward the  maintenance  and  education  of  said  Jane  Whitted. 
provided  she   [81]   attends  a  high  school,  college  or  uni- 
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versity.  If  she  does  not  attend  a  high  school,  college  or 
university,  said  sums  are  to  be  accumulated  and  paid  to 
her,  with  the  income  accumulated  thereon,  when  she  at- 
tains said  age  of  twenty-one  (21)  years. 

"From  the  said  above  income  hereinbefore  provided 
to  be  held  in  said  savings  account  to  the  credit  and  for 
the  benelit  of  Billy  Whitted,  greatnephew  of  said  trustor, 
Edith  Huff,  until  said  Billy  Whitted  attains  the  age  of 
twenty-one  (21)  years,  there  shall  be  set  aside  the  sum 
of  fifty  dollars  ($50.00)  per  month,  to  be  distributed  to 
and  accumulated  for  said  Billy  Whitted  in  the  following 
manner:  twenty-five  dollars  ($25.00)  per  month  there- 
of to  be  used  by  said  trustee  toward  the  maintenance 
and  education  of  said  Billy  Whitted  until  he  has  at- 
tained the  age  of  sixteen  (16)  years;  fifty  dollars  ($50.00) 
per  month  of  said  sum  to  be  used  by  the  trustee  toward 
the  maintenance  and  education  of  said  Billy  Whitted  from 
the  time  he  attains  the  age  of  sixteen  (16)  years  until 
he  attains  the  age  of  twenty-one  (21)  years,  provided  he 
attends  a  high  school,  college  or  university.  If  he  does 
not  attend  a  high  school,  college  or  university,  said  sum 
of  fifty  dollars  ($50.00)  per  month  shall  be  held  and 
maintained  in  said  savings  account,  to  be  paid  to  said 
Billy  Whitted,  together  with  the  income  accumulated  there- 
on when  he  has  attained  the  age  of  twenty-one  (21)  years. 
The  balance  of  said  fifty  dollars  ($50.00)  per  month,  as 
hereinbefore  provided,  shall  be  accumulated  in  said  savings 
account,  together  with  the  income  earned  thereon,  for  the 
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benefit  of  said  Billy  Whitted  until  he  attains  the  age  of 
sixteen  (16)  years  when  the  sums  so  accumulated  in  said 
savings  account,  including  the  earnings  thereon,  shall  be 
used  toward  the  maintenance  and  education  of  said  Billy 
Whitted,  provided  he  attends  a  high  school,  college  or 
university.  If  he  does  not  attend  a  high  school,  college 
or  university,  said  sums  shall  be  held  in  said  savings 
account,  to  be  paid  to  said  [82]  Billy  Whitted,  together 
with  income  accumulated  thereon,  when  he  attains  the  age 
of  twenty-one  (21)  years." 

In  Witness  Whereof,  The  First  National  Bank  of  Santa 
Ana,  in  its  capacity  as  trustee,  has  caused  this  instru- 
ment to  be  executed  by  its  proper  officer  thereunto  duly 

authorized,  under  its  corporate  seal,  this  day 

of  January,  1929. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA 

By  ,  trust  officer. 

Trustee. 

Edith  Huff,  the  undersigned,  named  in  said  declara- 
tion of  trust  No.  245  as  one  of  the  trustors  thereunder, 
does  hereby  approve,  ratify  and  confirm  this  amendment 
to  said  declaration  of  trust  No.  245,  and  does  hereby 
agree  to  be  bound  by  all  of  the  terms  thereof. 

Dated  this  day  of  January,  1929. 


(Edith  Huflf) 

Trustor.  [83] 
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AMENDMENT    TO    DECLARATION    OF    TRUST 
NO.  245.     (W.  A.  Huff) 

Know  All  Men  By  These  Presents : 

That  Whereas,  there  was  duly  executed  under  date  of 
May  10th,  1927,  a  certain  Declaration  of  Trust  whereby 
The  First  National  Bank  of  Santa  Ana,  Santa  Ana, 
California,  a  national  banking-  corporation,  was  named 
Trustee  and  W.  A.  Huff  and  Edith  Huff  were  named 
Trustors ;  and 

Whereas,  in  said  Declaration  of  Trust  it  is  provided 
that  in  the  event  of  the  death  of  either  of  the  Trustors 
the  surviving-  Trustor  reserves  the  right  to  amend  or 
alter  said  Declaration  of  Trust  insofar  as  the  same  shall 
relate  to  the  distribution  of  one-half  of  the  trust  estate 
therein  provided  to  be  distributed  to  the  family  of  the 
surviving  Trustor  by  changing  the  name  of  the  Bene- 
ficiaries or  changing  the  amounts  provided  for  any  Bene- 
ficiary, and 

Whereas,  said  W.  A.  Huff,  one  of  the  Trustors,  died 
in  the  County  of  Orange,  State  of  California,  on  the 
19th  day  of  November,  1928.  and  Edith  Huff,  said  sur- 
viving Trustor  under  said  Declaration  of  Trust,  availed 
herself  of  the  said  foregoing  provision  and  amended 
said  trust  as  to  the  division  of  said  one-half  on  the  7th 
day  of  January.  1929,  by  executing  two  instruments  in 
making  amendment  thereof,  both  acknowledged  on  the 
7th  day  of  January,  1929; 

Now,  therefore,  paragraph  four  of  said  Declaration  of 
Trust  No.  245  as  amended  on  January  7th,  1929,  is  here- 
by stricken  out  in  its  entirety  and  each  and  every  pro- 
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vision  shall  become  and  is  hereby  null  and  void,  and  in 
lieu  thereof  and  substituted  therefor,  effective  from  this 
day  and  date,  shall  be  the  following: 

Paragraph  four: 

"Following  the  death  of  said  Edith  Huff,  one  of  the 
trustors  herein  name,  from  that  part  of  the  trust  estate 
referred  to  as  [84]  "A"  under  paragraph  three  then  remain- 
ing in  the  hands  of  the  trustee,  the  trustee  shall  pay  her 
funeral  expenses  and  expenses  of  last  illness  and  legal 
debts,  and  thereafter  there  shall  first  be  paid  the  follow- 
ing sums  to  the  respective  persons  mentioned  below, 
namely :  * 

"First:  To  the  Christian  Church  of  Santa  Ana,  Cali- 
fornia, the  sum  of  twenty-five  hundred  dollars  ($2500.00) . 

"Second:  To  Stella  Mitchell,  niece  of  said  Trustor, 
the  sum  of  twenty-five  hundred  dollars  ($2500.00). 
Should  said  Stella  Mitchell  be  not  surviving  or  die  before 
the  death  of  said  Edith  Huff,  then  said  sum  of  twenty- 
five  hundred  dollars  ($2500.00)  shall  become  a  part  of 
the  residue  of  the  trust  estate  and  distributed  as  here- 
inafter provided  in  this  paragraph  number  four. 

"Third :  To  Milo  Mitchell,  grand-nephew  of  said  Trus- 
tor, the  sum  of  twenty-five  hundred  dollars  ($2500.00). 
Should  said  Milo  Mitchell  be  not  surviving  or  die  before 
the  death  of  said  Edith  Huff,  then  said  sum  of  twenty- 
five  hundred  dollars  ($2500.00)  shall  become  a  part  of 
the  residue  of  the  trust  estate  and  distributed  as  here- 
inafter provided  in  this  paragraph  number  four. 

"Fourth :  To  Gladys  Mitchell,  grand-niece  of  said 
Trustor,     the     sum     of     Twenty-five     hundred     dollars 
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($2500.00).  Should  said  Gladys  Mitchell  be  not  surviv- 
ing or  die  before  the  death  of  said  Edith  Hufif,  then  said 
sum  of  twenty-five  hundred  dollars  ($2500.00)  shall  be- 
come a  part  of  the  residue  of  the  trust  estate  and  dis- 
tributed as  hereinafter  provided  in  this  paragraph  num- 
ber four. 

"Fifth :  To  Louie  Beaty,  nephew  of  said  Trustor,  the 
sum  of  twenty-five  hundred  dollars  ($2500.00).  Should 
said  Louie  Beaty  be  not  surviving  or  die  before  the  death 
of  said  Edith  Huff,  then  said  sum  of  twenty-five  hundred 
dollars  ($2500.00)  shall  become  a  part  of  the  residue 
of  the  trust  estate  and  distributed  as  hereinafter  pro- 
vided in  this  paragraph  number  four. 

"Sixth:  To  Eileen  Beaty,  great-niece  of  said  Trustor, 
the  sum  [85]  of  five  hundred  dollars  ($500.00).  Should 
said  Eileen  Beaty  be  not  surviving  or  die  before  the  death 
of  Edith  Huff,  then  said  sum  of  five  hundred  dollars 
($500.00)  shall  be  paid  to  Louie  Beaty,  the  father  of  said 
Eileen  Beaty.  If,  however,  neither  said  Eileen  Beaty  nor 
said  Louie  Beaty  be  surviving  at  the  death  of  said  Edith 
Huff,  then  said  sum  of  five  hundred  dollars  ($500.00) 
shall  become  a  part  of  the  residue  of  the  trust  estate  and 
distributed  as  hereinafter  provided  in  this  paragraph  num- 
ber four. 

"Seventh :  To  Margaret  Joanna  Donahue,  great-great- 
niece  of  the  said  Trustor,  Edith  Huff,  and  a  daughter  of 
Margaret  Whitted  Donahue,  deceased,  the  sum  of  Fif- 
teen thousand  dollars  ($15,000.00),  provided  the  said 
Margaret  Joanna  Donahue  has  attained  the  age  of  twenty- 
seven  years.  If,  however,  said  Margaret  Joanna  Dona- 
hue has  not  attained  the  age  of  twenty-seven  years  at  the 
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time  of  the  death  of  the  said  Trustor,  Edith  Huff,  but  has 
attained  the  age  of  twenty-one  years,  then  one-half  of  the 
said  Fifteen  thousand  dollars  ($15,000.00)  shall  be  dis- 
tributed to  the  said  Margaret  Joanna  Donahue,  and  one- 
half  shall  remain  in  trust  with  the  said  Trustee  and  the 
income  available  therefrom  shall  be  distributed  to  said 
Margaret  Joanna  Donahue  until  she  has  attained  the  age 
of  twenty-seven  years,  when  the  said  trust  estate  created 
for  her  benefit  as  provided  herein  then  remaining  in  the 
hands  of  the  Trustee,  together  with  any  accumulation  of 
income  therefrom,  shall  be  distributed  to  the  said  Mar- 
garget  Joanna  Donahue,  and  should  the  said  Margaret 
Joanna  Donahue  not  have  attained  the  age  of  twenty-one 
years  at  the  time  of  the  death  of  said  Trustor,  Edith  Huff, 
then  the  said  fifteen  thousand  dollars  ($15,000.00)  shall 
be  held  in  trust  by  said  Trustee  and  the  income  available 
for  distribution  shall  be  distributed  to  Bernice  Lutz,  niece 
of  the  Trustor,  for  the  support  and  education  of  said 
Margaret  Joanna  Donahue,  the  said  Bernice  Lutz,  insofar 
as  this  trust  fund  is  [86]  concerned,  to  be  known  as  the 
guardian  of  Margaret  Joanna  Donahue,  and  the  amount 
needed  for  the  support  and  education  of  the  said  Mar- 
garet Joanna  Donahue  is  to  be  determined  solely  by  said 
Bernice  Lutz.  Any  income  in  excess  of  the  actual  amount 
designated  by  the  said  Bernice  Lutz  for  the  support  and 
education  of  said  Margaret  Joanna  Donahue  is  to  become 
a  part  of  the  principal  of  the  said  trust  fund  created  here- 
under for  her  benefit.  Should  the  said  Margaret  Joanna 
Donahue  not  survive  the  said  Trustor,  Edith  Huff',  then 
the  said  sum  of  fifteen  thousand  dollars  ($15,000.00) 
shall  be  cancelled  as  to  Margaret  Joanna  Donahue  and 
is  to  become  a  part  of  the  residue  of  the  trust  estate  and 
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distributed  as  hereinafter  provided  in  this  j^araj^raph  num- 
ber four.  Should  said  Margaret  Joanna  Donahue  sur- 
vive the  Trustor,  Edith  Huff,  but  die  before  the  termina- 
tion of  this  trust  fund  created  for  her  benefit,  50%  of 
the  amount  remaining"  in  trust  for  her  benefit  at  the  time 
of  her  death  shah  be  distributed  to  her  Father,  John  J. 
Donahue,  and  the  balance  is  to  become  a  part  of  the 
residue  of  the  trust  estate  and  distributed  as  hereinafter 
provided  in  this  paragraph  number  four.  Should  the  said 
John  J.  Donahue  not  be  surviving  at  the  death  of  said 
Margaret  Joanna  Donahue,  then  the  50%  of  the  amount 
remaining  in  the  trust  for  the  benefit  of  Margaret  Joanna 
Donahue  shall  become  a  part  of  the  residue  of  the  trust 
estate  and  distributed  as  hereinafter  provided  in  this  para- 
graph four. 

"After  payment  of  the  funeral  expenses,  expenses  of 
last  illness  and  legal  debts  of  the  trustor,  Edith  Huff,  to- 
gether with  the  payments  of  the  sums  provided  in  sub- 
divisions "First"  to  "Seventh,"  both  inclusive,  the  balance 

trust 
of  said  one-half  of  the  entire    /    estate  then  remaining 
in  the  hands  of  the  trustee  shall  be  distributed,  disposed  of 
and  handled  in  the  following  manner: 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  then  remaining  shall  be  distributed  to  Bernice  Lutz, 
niece  of  said  trustor,  Edith  Huff.  Should  said  Bernice 
Lutz  be  not  surviving  [87]  at  the  death  of  said  Edith 
Huff,  but  be  survived  by  bodily  issue,  then  said  portion 
of  said  estate  so  to  be  distributed  to  said  Bernice  Lutz 
shall  be  distributed  to  said  bodily  issue  per  stirpes.  Should 
said  Bernice  Lutz  not  be  surviving  and  not  be  survived 
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by  bodily  issue,  then  said  portion  of  said  estate  so  to  be 
distributed  to  said  Bernice  Lutz  shall  be  distributed  to 
Ralph  Sentney,  brother  of  said  Bernice  Lutz,  and  should 
said  Ralph  Sentney  be  not  surviving  at  said  time,  then 
one-fourth  of  said  portion  of  said  estate  so  to  be  dis- 
tributed to  Bernice  Lutz  shall  be  distributed  to  William 
Arthur  Lutz,  the  husband  of  said  Bernice  Lutz,  and  the 
balance  of  said  portion  of  said  estate  shall  become  a  part 
of  the  trust  estate  and  be  held  in  trust  for  the  benefit  of 
Rex  Whitted,  nephew,  Ella  Whitted,  sister,  Jane  Whitted, 
Billy  Whitted,  Jack  Whitted,  and  Donald  Whitted,  great- 
nieces  and  nephews  of  said  Trustor,  for  the  time  and  for 
the  purposes  hereinafter  provided.  Should  said  William 
Arthur  Lutz  be  not  surviving  at  said  time,  then  said  one- 
fourth  of  said  estate  shall  become  a  part  of  the  trust 
estate  and  held  in  trust  as  hereinafter  provided  for  the 
benefit  of  said  Rex  Whitted,  Ella  Whitted,  Jane  Whitted, 
Billy  Whitted,  Jack  Whitted,  and  Donald  Whitted. 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  then  remaining  shall  be  distributed  to  Ralph  Sent- 
ney, nephews  of  said  Edith  Huif.  Should  Ralph  Sentney 
be  not  surviving  at  the  date  of  death  of  said  Edith  Huff 
but  be  survived  by  bodily  issue,  then  that  portion  of  said 
estate  so  to  be  distributed  to  said  Ralph  Sentney  shall 
be  distributed  to  the  bodily  issue  of  said  Ralph  Sentney 
per  stirpes.  If,  however,  said  Ralph  Sentney  be  not  sur- 
viving and  not  be  survived  by  bodily  issue,  then  said  por- 
tion of  said  estate  shall  be  distributed  to  Bernice  Lutz, 
the  sister  of  said  Ralph  Sentney,  and  should  said  Bernice 
Lutz  be  not  surviving  at  said  time,  and  should  said  Ralph 
Sentney  be  not  survived  by  bodily  issue,  then  one-half  of 
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said  portion  of  said  estate  so  to  be  [88]  distributed  to 
said  Ralph  Sentney  shall  be  distributed  to  the  wife  of 
said  Ralph  Sentney,  if  he  is  married,  and  said  wife  is  liv- 
ing with  him  and  no  proceedings  for  divorce  or  sepa- 
rate maintenance  be  pending  between  them  at  the  time  of 
the  death  of  said  Ralph  Sentney,  and  the  other  one-half  of 
said  estate  shall  become  a  part  of  the  residue  of  the  trust 
estate  to  be  held  in  trust  for  the  benefit  of  Rex  Whitted, 
nephew,  Ella  Whitted,  sister,  Jane  Whitted,  Jack  Whit- 
ted. Billy  Whitted,  and  Donald  Whitted,  great-niece  and 
nephews  of  said  Trustor,  for  the  period  of  time  and  for 
the  purposes  hereinafter  provided.  Should  said  Ralph 
Sentney  be  not  survived  by  a  wife,  or  should  said  wife 
not  be  living  with  him  or  proceedings  for  divorce  or 
separate  maintenance  be  pending  at  the  time  of  his  death, 
then  said  one-half  of  said  estate  to  which  said  wife  would 
otherwise  be  entitled  shall  be  distributed  to  Margaret 
Joanna  Donahue,  if  the  said  Margaret  Joanna  Donahue 
has  attained  the  age  of  twenty-seven  years  at  the  death 
of  said  Trustor,  Edith  Huff.  If  the  said  Margaret 
Joanna  Donahue  has  not  attained  the  age  of  twenty-seven 
years,  then  said  one-half  of  said  estate  to  which  said 
wife  would  otherwise  be  entitled  shall  become  a  part  of 
the  trust  estate  created  for  Margaret  Joanna  Donahue 
under  Subdivision  Seven  of  this  paragraph  four,  and 
should  the  said  Margaret  Joanna  Donahue  not  be  sur- 
viving then  said  portion  of  said  trust  estate  shall  become 
a  part  of  the  residue  of  the  trust  estate  and  held  in 
trust  for  the  benefit  of  said  Rex  Whitted,  Ella  Whitted, 
Jane  Whitted,  Jack  Whitted,  Billy  Whitted,  and  Donald 
Whitted  for  the  period  of  time  and  for  the  purposes 
hereinafter  provided. 
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"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  to  remain  in  trust  during  the  life  of  Ella  Whitted, 
sister  of  said  Trustor,  and  thereafter  so  long  as  Rex 
Whitted,  nephew  of  said  Trustor,  shall  live  and  until 
Donald  Whitted,  great-nephew  of  said  Trustor,  attains 
the  age  of  eighteen  (18)  years,  or  if  said  Donald  Whit- 
ted should  die  before  attaining  such  age,  then  until  such 
a  time  until  said  Donald  Whitted  would  have  attained 
the  age  of  eighteen  (18)  years  had  he  lived,  and  the  in- 
come from  this  portion  of  said  estate  so  held  in  trust, 
provided  said  income  [89]  will  permit,  shall  be  divided 
as  follows: 

"(a)  One  hundred  dollars  ($100.00)  per  month  of 
said  income  shall  be  paid  to  Rex  Whitted,  nephew  of  said 
Trustor,  for  his  personal  use  during  his  life.  Should  the 
said  Rex  Whitted  be  not  surviving  or  die  before  the 
death  of  said  Edith  Huff,  then  Katherine  Whitted,  the 
wife  of  said  Rex  Whitted,  shall  be  paid  said  sum  of  one 
hundred  dollars  ($100.00)  per  month  during  her  life. 
Should  the  said  Katherine  Whitted  be  not  surviving  or 
die  before  the  death  of  said  Edith  Huff,  then  the  said 
one  hundred  dollars  ($100.00)  per  month  shall  be  di- 
vided and  paid  to  the  bodily  issue  of  said  Rex  Whitted 
living  at  the  date  of  execution  of  this  declaration  of  trust, 
per  stirpes,  provided  they  have  attained  the  age  of  twenty- 
one  years.  Any  of  said  bodily  issue  of  said  Rex  Whitted 
who  have  not,  at  the  time  of  death  of  said  Katherine 
Whitted,  attained  the  age  of  twenty-one  (21)  years,  then 
that  part  of  the  income  which  would  have  been  dis- 
tributed to  them  or  any  of  them,  should  they  or  any  of 
them  have  attained  the  age  of  twenty-one    (21)    years, 
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shall  be  deposited  in  a  saving^s  account  for  the  benefit  of 
said  bodily  issue,  respectively,  who  have  not  so  attained 
the  age  of  twenty-one  (21)  years,  and  the  income  so  ac- 
cumulated thereon  shall  be  distributed  to  said  bodily  issue 
at  such  time  as  said  bodily  issue  attain  the  age  of  twenty- 
one  (21)  years,  respectively.  Should  any  of  said  bodily 
issue  of  said  Rex  Whitted  die  during  the  time  said  bodily 
issue  shall  be  entitled  to  receive  his  or  their  share  of  said 
one  hundred  dollars  ($100.00)  per  month,  then  the  in- 
terest to  which  said  bodily  issue  so  deceased  would  be 
entitled  shall  be  paid  to  and  be  divided  equally  among  the 
survivor  or  survivors  of  said  bodily  issue  of  said  Rex 
Whitted,  who  may  be  living  upon  the  execution  of  this 
declaration  of  trust.  Upon  the  death  of  said  Rex  Whitted 
and  the  said  Katherine  Whitted,  his  said  wife,  and  upon 
the  death  of  all  of  the  bodily  issue  of  said  Rex  Whit- 
ted [90]  living  at  the  date  of  the  execution  of  this  declara- 
tion of  trust,  then  this  trust,  in  so  far  as  it  relates  to  one- 
third  share  of  said  one-half  portion  of  said  estate  so 
held  in  trust,  shall  ipso  facto  terminate  and  the  said  estate 
with  accumulated  income  thereon  shall  be  distributed  to 
the  persons  who  may  be  the  then  surviving  heirs  at  law 
of  said  trustor,  Edith  Huff,  according  to  the  laws  of 
succession  of  the  State  of  California  then  in  effect,  such 
persons  to  be  ascertained  as  of  the  date  of  the  termination 
of  this  trust  effecting  said  one-third  portion  of  said  one- 
half  of  the  trust  estate  so  held  in  trust. 

"(b)  The  sum  of  one  hundred  fifty  dollars  ($150.00) 
of  said  income  shall  be  paid  to  Ella  Whitted  so  long  as 
said  Ella  Whitted  shall  live,  said  sum  to  be  paid  monthly. 
Should  said  Ella  Whitted  be  not  surviving  or  die  before 
the  death  of  said  Edith  Huff  or  at  any  time  after  the 
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death  of  said  Edith  Huff,  at  which  time  she  would  be 
entitled  to  receive  said  sum  of  one  hundred  fifty  dollars 
($150.00)  per  month,  the  said  sum  shall  be  divided  and 
paid  one-third  to  Rex  Whitted,  the  son  of  said  Ella 
Whitted,  and  two-thirds  thereof  divided  among  and  paid 
to  Jane  Whitted,  Billy  Whitted,  Jack  Whitted  and  Donald 
Whitted,  g^randchildren  of  said  Ella  Whitted  and  the 
bodily  issue  of  Rex  Whitted;  provided,  however,  if,  at 
such  time,  any  of  said  bodily  issue  shall  not  have  at- 
tained the  age  of  twenty-one  (21)  years,  the  said  income 
payable  to  those  of  them  who  have  not  so  attained  such 
age  shall  be  deposited  in  a  savings  account  to  be  paid  to 
said  bodily  issue  as  and  when  they  reach  the  age  of 
twenty-one  (21)  years,  respectively.  Upon  the  death  of 
any  of  said  bodily  issue  of  said  Rex  Whitted  at  any  time 
they  are  entitled  to  receive  said  share  of  said  sum  of 
one  hundred  fifty  dollars  ($150.00)  per  month  by  reason 
of  the  death  of  said  Ella  Whitted,  the  interest  or  amount 
to  which  such  bodily  issue  so  deceased  would  be  entitled 
to  take,  had  such  bodily  issue  lived,  shall  be  divided 
equally  among  and  [91]  paid  to  the  survivor  or  survivors 
of  said  bodily  issue,  and  the  interest  or  amount  any  of 
said  bodily  issue  who  has  not  attained  the  age  of  twenty- 
one  (21)  years  shall  be  deposited  in  said  savings  account 
to  be  distributed  at  the  time  said  bodily  issue  shall  attain 
said  age  of  twenty-one   (21)  years,  respectively. 

"(c)  The  balance  of  the  income  of  said  estate  then  re- 
maining in  the  hands  of  said  trustee  after  the  payment 
of  said  sums  of  one  hundred  dollars  ($100.00)  and  one 
hundred  fifty  dollars  ($150.00)  monthly,  as  just  above 
provided,  shall  be  paid  to  and  divided  equally  among  the 
bodily  issue  of  Rex  Whitted,  namely :   Jane  Whitted,  Billy 
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Whitted,  Jack  Whitted  and  Donald  Whitted.  Should  any 
of  said  bodily  issue  be  not  surviving  or  die  before  the 
death  of  said  Edith  Huff,  but  be  survived  by  bodily  issue 
then  the  amount  provided  to  be  paid  to  or  accumulated 

issue 
for  such  bodily  /  of  said  Rex  Whitted  shall  be  dis- 
bursed to  the  bodily  issue  of  such  deceased  bodily  issue 
of  said  Rex  Whitted  per  stirpes.  If,  however,  any  one 
or  more  of  said  bodily  issue  of  said  Rex  Whitted  be  not 
surviving  or  die  before  the  death  of  said  Edith  Huff  and 
not  be  survived  by  bodily  issue  of  said  deceased  bodily 
issue  of  said  Rex  Whitted,  then  the  interest  or  amount 
to  be  paid  to  any  of  the  bodily  issue  of  said  Rex  Whitted 
so  deceased,  shall  be  divided  equally  among  and  be  paid 
to  the  survivor  or  survivors  of  said  bodily  issue  of  said 
Rex  Whitted.  and  upon  the  death  of  all  of  said  bodily  issue 
of  said  Rex  Whitted  this  trust,  in  so  far  as  it  relates 
to  said  one-third  share  of  said  one-half  part  thereof,  shall 
terminate  forthwith  and  the  trust  estate  then  remaining  in 
the  hands  of  said  trustee  shall  be  distributed  and  such 
distribution  shall  be  made  in  the  following  manner:  the 
bodily  issue  of  any  of  the  deceased  bodily  issue  of  said 
Rex  Whitted  shall  receive  the  estate  and  interest  which 
said  deceased  bodily  issue  of  said  Rex  Whitted  would  be 
entitled  to  receive  had  he  or  she  lived,  per  stirpes;  and 
the  balance  then  [92]  remaining  shall  be  distributed  to 
the  persons  who  may  be  the  then  surviving  heirs  at  law 
of  said  Edith  Huff  according  to  the  law  of  succession 
of  the  State  of  California  then  in  effect,  such  person  to 
be  ascertained  at  the  date  of  the  termination  of  this  portion 
of  said  trust. 


214  Harry  Ashtoii,  as   Trustee  etc.,  vs. 

(Trustee's  Exhibit  No.  1.) 

"Should  any  of  said  bodily  issue  of  said  Rex  Whitted 
not  attain  the  age  of  twenty-one  (21)  years  at  the  date  of 
the  death  of  said  Edith  Huff  or  at  the  time  any  of  them 
are  entitled  to  receive  said  sums  above  provided  to  be 
so  divided  among  them,  then  the  same  shall  be  de- 
posited in  a  savings  account  to  be  disbursed  to  said  bodily 
issue  when  they  attain  the  age  of  twenty-one  (21)  years, 
respectively,  except  that  as  hereinafter  provided  certain 
sums  may  be  used  for  maintenance  and  education  until 
said  bodily  issue  attain  said  age  of  twenty-one  (21)  years. 

"From  the  said  above  income  to  be  paid  into  said  sav- 
ings account,  as  above  provided,  for  said  Donald  Whitted, 
during  the  time  and  until  said  Donald  Whitted  shall  at- 
tain the  age  of  twenty-one  (21)  years,  there  shall  be  set 
aside  the  sum  of  fifty  dollars  ($50.00)  per  month,  which 
said  sum  shall  be  distributed  and  accumulated  by  said 
trustee  in  the  following  manner;  ten  dollars  ($10.00)  per 
month  thereof  shall  be  used  by  said  trustee  toward  the 
support  and  education  of  said  Donald  Whitted  until  he 
attains  the  age  of  eight  (8)  years;  fifteen  dollars  ($15.00) 
per  month  of  said  sum  shall  be  used  by  said  trustee  to- 
ward the  support  and  education  of  said  Donald  Whitted 
from  the  time  he  attains  the  age  of  eight  (8)  years  until 
he  attains  the  age  of  twelve  (12)  years;  twenty-five  dol- 
lars ($25.00)  per  month  of  said  sum  shall  be  used  by  said 
trustee  toward  the  maintenance  and  education  of  said 
Donald  Whitted  from  the  time  he  attains  the  age  of 
twelve  (12)  years  until  he  attains  the  age  of  sixteen  (16) 
years;  fifty  dollars  ($50.00)  per  month  shall  be  used  by 
the  said  trustee  toward  the  maintenance  and  education  of 
said  Donald   [93]   Whitted  from  the  time  he  attains  the 
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age  of  sixteen  (16)  years  until  he  attains  the  age  of 
Twenty-one  (21)  years,  provided  he  attends  a  high  school, 
college  or  university.  If  he  does  not  attend  a  high  school, 
college  or  university,  said  sum  of  fifty  dollars  ($50.00) 
per  month  shall  be  held,  and  the  interest  accumulated  there- 
on, in  said  savings  account  to  be  distributed  and  paid  to 
said  Donald  Whitted  when  he  attains  the  age  of  twenty- 
one  (21)  years.  The  balance  of  said  fifty  dollars  ($50.00), 
as  hereinbefore  provided,  shall  be  held  and  maintained  in 
said  savings  account  and  the  income  accumulated  thereon 
until  said  Donald  Whitted  attains  the  age  of  sixteen  (16) 
years  when  said  sums  so  accumulated  in  said  savings  ac- 
count, including  the  earnings  thereon,  shall  be  used  toward 
the  maintenance  and  education  of  said  Donald  Whitted. 
provided  he  attends  a  high  school,  college  or  university. 
If  he  does  not  attend  a  high  school,  college  or  university, 
said  sums  are  to  be  accumulated  and  paid  to  him  when 
he  attains  the  age  of  twenty-one  (21)  years. 

"From  said  income  provided  above  to  be  deposited  in 
said  savings  account  to  the  credit  and  for  the  benefit  of 
Jane  Whitted,  greatniece  of  said  trustor,  Edith  Hufif,  there 
shall  be  set  aside  the  sum  of  fifty  dollars  ($50.00)  per 
month,  to  be  distributed  and  accumulated  by  the  said  trus- 
tee in  the  following  manner:  Twenty-five  dollars  ($25.00) 
per  month  thereof  to  be  used  by  the  said  trustee  toward 
the  maintenance  and  education  of  Jane  Whitted  until  said 
Jane  Whitted  has  attained  the  age  of  sixteen  (16)  years; 
fifty   dollars    ($50.00)    per   month   shall   be   used  bv   the 
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trustee  toward  the  maintenance  and  education  of  said 
Jane  Whitted  from  the  time  she  attains  the  age  of  six- 
teen (16)  years  until  she  attains  the  age  of  twenty-one 
(21)  years,  provided  she  attends  a  high  school,  college  or 
university.  If  she  does  not  attend  a  high  school,  college 
or  university,  said  sum  of  fifty  dollars  ($50.00)  per 
month  shall  be  held  and  maintained  in  said  savings  ac- 
count [94]  to  be  paid  to  said  Jane  Whitted,  with  the 
interest  accumulated  thereon,  when  she  has  attained  the 
age  of  twenty-one  (21)  years.  The  balance  of  said  sum 
of  fifty  dollars  ($50.00),  as  hereinbefore  provided,  shall 
be  held  in  said  savings  account  and  the  income  accumu- 
lated thereon  until  said  Jane  Whitted  attains  the  age  of 
sixteen  (16)  years  when  the  sums  so  accumulated  in  said 
savings  account,  including  the  earnings  thereon,  shall  be 
used  toward  the  maintenance  and  education  of  said  Jane 
Whitted,  provided  she  attends  a  high  school,  college  or  uni- 
versity. If  she  does  not  attend  a  high  school,  college  or 
university,  said  sums  are  to  be  accumulated  and  paid  to 
her,  with  the  income  accumulated  thereon,  when  she  at- 
tains said  age  of  twenty-one  (21)  years. 

"From  the  said  above  income  hereinbefore  provided  to 
be  held  in  said  savings  account  to  the  credit  and  for  the 
benefit  of  Billy  Whitted,  great-nephew  of  said  Trustor, 
Edith  Hufif,  until  said  Billy  Whitted  attains  the  age  of 
twenty-one  (21)  years,  there  shall  be  set  aside  the  sum 
of  fifty  dollars  ($50.00)  per  month,  to  be  distributed  to 
and  accumulated  for  said  Billy  Whitted  in  the  following 
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manner:  Twenty-five  dollars  ($25.00)  per  month  thereof 
to  be  used  by  said  trustee  toward  the  maintenance  and  edu- 
cation of  said  Billy  Whitted  until  he  has  attained  the 
age  of  sixteen  (16)  years;  fifty  dollars  ($50.00)  per 
month  of  said  sum  to  be  used  by  the  trustee  toward  the 
maintenance  and  education  of  said  Billy  Whitted  from  the 
time  he  attains  the  age  of  sixteen  (16)  years  until  he 
attains  the  age  of  twenty-one  (21)  years,  provided  he  at- 
tends a  high  school,  college  or  university.  If  he  does  not 
attend  a  high  school,  college  or  university,  said  sum  of 
fifty  dollars  ($50.00)  per  month  shall  be  held  and  main- 
tained in  said  savings  account,  to  be  paid  to  said  Billy 
Whitted,  together  with  the  income  accumulated  thereon 
when  he  has  attained  the  age  of  twenty-one  (21)  years. 
The  balance  of  said  fifty  dollars  ($50.00)  per  month, 
as  hereinbefore  provided,  shall  be  accumulated  [95]  in  said 
savings  account,  together  with  the  income  earned  thereon, 
for  the  benefit  of  said  Billy  Whitted  until  he  attains  the 
age  of  sixteen  (16)  years  when  the  sums  so  accumulated 
in  said  savings  account,  including  the  earnings  thereon, 
shall  be  used  toward  the  maintenance  and  education  of 
said  Billy  Whitted,  provided  he  attends  a  high  school, 
college  or  university.  If  he  does  not  attend  a  high  school, 
college  or  university,  said  sums  shall  be  held  in  said  sav- 
ings account,  to  be  paid  to  said  Billy  Whitted,  together 
with  income  accumulated  thereon,  when  he  attains  the  age 
of  twenty-one  (21)  years." 
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It  is  a  condition  as  to  the  distribution  of  the  part  of  the 
trust  estate  distributed  under  this  paragraph  four,  con- 
troUing  all  other  provisions  thereof  and  anything  to  the 
contrary  therein  notwithstanding,  that  the  trusts  as  pro- 
vided under  this  said  paragraph  four  shall  terminate  and 
end  immediately  upon  the  death  of  said  Edith  Huff  and  all 
the  specifically  named  Beneficiaries  under  said  paragraph 
four  who  shall  be  alive  at  the  date  of  the  execution  of  said 
trust,  and  at  said  time  the  Trustee  shall  distribute  all 
the  principal  or  corpus  of  that  part  of  the  trust  estate  as 
provided  for  distribution  under  this  paragraph  four  in  its 
hands  to  the  persons  entitled  thereto  as  provided  therein. 

In  Witness  Whereof,  The  First  National  Bank  of  Santa 
Ana,  in  its  capacity  as  Trustee,  has  caused  this  instrument 
to  be  executed  by  its  proper  officer  thereunto  duly  author- 
ized, under  its  corporate  seal,  this  28  day  of  Aug.,  1934. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA 

By Trust  Officer. 

Trustee.  [96] 

I,  the  undersigned,  surviving  Trustor,  named  in  said 
Declaration  of  Trust  No.  245,  do  hereby  approve,  ratify 
and  confirm  this  Amendment  to  said  Declaration  of  Trust 
No.  245,  and  I  do  hereby  agree  to  be  bound  by  all  the 
terms  thereof. 

Dated  this  day  of  ,  1934. 

Trustor.  [97] 
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State  of  California 
County  of  Orange — ss. 

On  this  day  of  ,   1934,  before  me, 

the  undersigned,  a  Notary  PubHc  in  and  for  said  County 
and  State,  residing  therein,  duly  commissioned  and  sworn, 
personally  appeared  C.  L.  Pritchard,  known  to  me  to  be 
the  Trust  Officer  of  the  corporation  described  in  and  that 
executed  the  within  instrument,  and  known  to  me  to  be 
the  person  who  executed  the  within  instrument  on  behalf 
of  the  corporation  therein  named,  and  acknowledged  to 
me  that  such  corporation  executed  the  same. 

Witness  My  hand  and  official  seal. 


Notary   Public   in   and   for   said   County   and 
State. 

State  of  California 
County  of  Orange — ss. 

On  this  day  of  ,   1934,  before  me, 

the  undersigned,  a  Notary  Public  in  and  for  said  County 
and  State,  residing  therein,  duly  commissioned  and  sworn, 
personally  appeared  Edith  Huff,  known  to  me  to  be  the 
person  described  in  and  whose  name  is  subscribed  to  the 
within  instrument,  and  she  acknowledged  to  me  that  she 
executed  the  same. 

Witness  mv  hand  and  official  seal. 


Notary   Public   in   and   for   said   County   and 
State.  [98] 
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AMENDMENT  TO   DECLARATION   OF  TRUST 
NO.  245.     (W.  A.  Huff) 

Know  All  Men  By  These  Presents : 

That  Whereas,  there ,  was  duly  executed  under  date  of 
May  10th,  1927,  a  certain  Declaration  of  Trust  whereby 
the  First  National  Bank  of  Santa  Ana,  Santa  Ana,  Cali- 
fornia, a  national  banking  corporation,  was  named  Trus- 
tee, and  W.  A.  Huff  and  Edith  Huff  were  named  Trustors ; 
and 

Whereas,  in  said  Declaration  of  Trust  it  is  provided 
that  in  the  event  of  the  death  of  either  of  the  Trustors 
the  surviving  Trustor  reserves  the  right  to  amend  or  alter 
said  Declaration  of  Trust  insofar  as  the  same  shall  relate 
to  the  distribution  of  one-half  of  the  trust  estate  therein 
provided  to  be  distributed  to  the  family  of  the  surviving 
Trustor  by  changing  the  name  of  the  Beneficiaries  or 
changing  the  amounts  provided  for  any  Beneficiary,  and 

Whereas,  said  W.  A.  Huff,  one  of  the  Trustors,  died 
on  the  19th  day  of  November,  1928,  and  Edith  Huff',  said 
surviving  Trustor  under  said  Declaration  of  Trust,  availed 
herself  of  the  said  foregoing  provision  and  amended  said 
trust  as  to  the  division  of  said  one-half  on  the  29th  day 
of  August,  1934,  by  executing  instrument  in  making- 
amendment  thereof,  acknowledged  on  the  29th  day  of 
August,  1934. 

Now,  Therefore,  paragraph  four  of  said  Declaration  of 
Trust  Number  245  as  amended  on  August  29,  1934.  is 
hereby  stricken  out  in  its  entirety  and  each  and  every  pro- 
vision shall  become  and  is  hereby  null  and  void,  and  in  lieu 
thereof  and  substituted  therefor,  effective  from  this  day 
and  date,  shall  be  the  following: 
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Paragraph  four: 

"Following  the  death  of  said  Edith  Huff,  one  of  the 
Trustors  herein  named,  from  that  part  of  the  trust  estate 
referred  to  as  ''A"  under  paragraph  three  then  remaining 
in  the  hands  of  the  [99]  trustee,  the  trustee  shall  pay  her 
funeral  expenses  and  expenses  of  last  illness  and  legal 
debts,  and  thereafter  the  remainder  shall  be  distributed  by 
the  Trustee  to  Bernice  Lutz,  niece  of  the  said  Trustor, 
Edith  Huff.  Should  the  said  Bernice  Lutz  not  be  surviv- 
ing at  the  time  of  the  death  of  the  said  Edith  Huff  then 
said  portion  of  the  trust  estate  so  to  be  distributed  to  the 
said  Bernice  Lutz  shall  be  distributed  in  accordance  with 
the  terms  of  the  last  will  and  testament  of  the  said  Trustor, 
Edith  Huff. 

In  Witness  Whereof,  The  First  National  Bank  of  Santa 
Ana,  in  its  capacity  as  Trustee,  has  caused  this  instru- 
ment to  be  executed  by  its  proper  officer  thereunto  duly 
authorized,  under  its  corporate  seal,  this  29  day  of  May, 
1935. 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA, 
Bv  C.  L.  PRITCHARD, 
Trust  Officer — Trustee. 

I,  the  undersigned,  surviving  Trustor,  named  in  said 
Declaration  of  Trust  number  245,  do  hereby  approve, 
ratify  and  confirm  this  amendment  to  said  declaration  of 
trust  number  245,  and  I  do  hereby  agree  to  be  bound  by 
all  the  terms  thereof. 

Dated  this  28  day  of  May,  1935. 

Edith  Huff 

Trustor.  [100] 
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State  of  California 
County  of  Orange — ss. 

On  this  29  day  of  May,  1935,  before  me,  the  under- 
signed, a  Notary  Public  in  and  for  said  County  and  State, 
residing  therein,  duly  commissioned  and  sworn,  personally 
appeared  C.  L.  Pritchard,  known  to  me  to  be  the  Trust 
Officer  of  the  corporation  described  in  and  that  executed 
the  within  instrument,  and  known  to  me  to  be  the  person 
who  executed  the  within  instrument,  on  behalf  of  the  cor- 
poration therein  named,  and  acknowledged  to  me  that  such 
corporation  executed  the  same. 

Witness  my  hand  and  official  seal. 

D.  C.  Hamilton, 
Notary  Public  in  and  for  said  County  and 
State. 


State  of  California 
County  of  Orange — ss. 

On  this  28  day  of  May,  1935,  before  me,  the  under- 
signed, a  Notary  Public  in  and  for  said  County  and  State, 
residing  therein,  duly  commissioned  and  sworn,  personally 
appeared  Edith  Huff,  known  to  me  to  be  the  person 
described  in  and  whose  name  is  subscribed  to  the  within 
instrument,  and  she  acknowledged  to  me  that  she  executed 
the  same. 

Witness  my  hand  and  official  seal, 

Helen  Burson, 
Notary  Public  in  and  for  said  County  and 
State.    [101] 
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AMENDMENT  TO  DECLARATION   OF  TRUST 
NO.  245.     (W.  A.  Huff) 

Know  All  Men  By  These  Presents : 

That  Whereas,  there  was  duly  executed  under  date  of 
May  10th,  1927,  a  certain  Declaration  of  Trust  whereby 
The  First  National  Bank  of  Santa  Ana,  Santa  Ana.  Cali- 
fornia, a  national  banking  corporation,  was  named  Trus- 
tee and  W.  A.  Huff  and  Edith  Huff  were  named  Trustors ; 
and 

Whereas,  in  said  Declaration  of  Trust  it  is  provided  that 
in  the  event  of  the  death  of  either  of  the  Trustors  the 
surviving-  Trustor  reserves  the  right  to  amend  or  alter 
said  Declaration  of  Trust  insofar  as  the  same  shall  relate 
to  the  distribution  of  one-half  of  the  trust  estate  therein 
provided  to  be  distributed  to  the  family  of  the  surviving 
Trustor  by  changing  the  name  of  the  Beneficiaries  or 
changing  the  amounts  provided  for  any  Beneficiary,  and 

Whereas,  said  W.  A.  Huff,  one  of  the  Trustors,  died 
in  the  County  of  Orange,  State  of  California,  on  the  19th 
day  of  November,  1928,  and  Edith  Huff,  said  surviving 
Trustor  under  said  Declaration  of  Trust,  availed  herself 
of  the  said  foregoing  provision  and  amended  said  trust 
as  to  the  division  of  said  one-half  on  the  28  day  of  May, 
1935,  by  executing  an  instrument  in  making  amendment 
thereof,  acknowledged  on  the  28  day  of  May,  1935: 

Now,  Therefore,  paragraph  four  of  said  Declaration 
of  Trust  No.  245  as  amended  on  May  28,  1935,  is  hereby 
stricken  out  in  its  entirety  and  each  and  every  provision 
shall  become  and  is  hereby  null  and  void,  and  in  lieu 
thereof  and  substituted  therefor,  eft'ective  from  this  day 
and  date,  shall  be  the  following: 
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Paragraph  four: 

"Following  the  death  of  said  Edith  Huff,  one  of  the 
Trustors  herein  named,  from  that  part  of  the  trust  estate 
referred  to  as  "A"  under  paragraph  three  then  remaining 
in  the  hands  of  the  trustee,  the  trustee  shall  pay  her  fun- 
eral expenses  and  expenses  of  last  illness  and  legal  debts, 
and  thereafter  there  shall  first  be  paid  the  [102]  following 
sums  to  the  respective  persons  mentioned  below,  namely : 

"First:  To  the  Christian  Church  of  Santa  Ana,  Cali- 
fornia, the  sum  of  twenty-five  hundred  dollars  (v$2500.00). 

"Second :  To  Stella  Mitchell,  niece  of  said  Trustor,  the 
sum  of  twenty-five  hundred  dollars  ($2500.00).  Should 
said  Stella  Mitchell  be  not  surviving  or  die  before  the 
death  of  said  Edith  Huff,  then  said  sum  of  twenty-five 
hundred  dollars  ($2500.00)  shall  become  a  part  of  the 
residue  of  the  trust  estate  and  distributed  as  hereinafter 
provided  in  this  paragraph  number  four. 

"Third:  To  Milo  Mitchell,  grand-nephew,  of  said  Trus- 
tor, the  sum  of  twenty-five  hundred  dollars  ($2500.00). 
Should  said  Milo  Mitchell  be  not  surviving  or  die  before 
the  death  of  said  Exlith  Huff,  then  said  sum  of  twenty- 
five  hundred  dollars  ($2500.00)  shall  become  a  part  of  the 
residue  of  the  trust  estate  and  distributed  as  hereinafter 
provided  in  this  paragraph  number  four. 

"Fourth :  To  Gladys  Mitchell,  grand-niece  of  said  Trus- 
tor, the  sum  of  twenty-five  hundred  dollars  ($2500.00). 
Should  said  Gladys  Mitchell  be  not  surviving  or  die  before 
the  death  of  said  Edith  Huff,  then  said  sum  of  twenty- 
five  handred  dollars  ($2500.00)  shall  become  a  part  of 
the  residue  of  the  trust  estate  and  distributed  as  here- 
inafter provided  in  this  paragraph  number  four. 
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"Fifth:  To  Louie  Beaty,  nephew  of  said  Trustor,  the 
sum  of  twenty-five  hundred  dollars  ($2500.00).  Should 
said  Louie  Beaty  be  not  surviving  or  die  before  the  death 
of  said  Edith  Huff,  then  said  sum  of  twenty-five  hun- 
dred dollars  ($2500.00)  shall  become  a  part  of  the  residue 
of  the  trust  estate  and  distributed  as  hereinafter  pro- 
vided in  this  paragraph  number  four. 

"Sixth:  To  Eileen  Beaty,  great-niece  of  said  Trustor, 
the  sum  of  five  hundred  dollars  ($500.00).  Should  said 
Eileen  Beaty  be  not  surviving  or  die  before  the  death  of 
Edith  Huff,  then  said  sum  of  five  hundred  dollars 
($500.00)  shall  be  paid  to  Louie  Beaty,  the  father  of  said 
Eileen  Beaty.  If,  however,  neither  said  Eileen  [103] 
Beaty  nor  said  Louie  Beaty  be  surviving  at  the  death  of 
said  Edith  Huff,  then  said  sum  of  five  hundrd  dollars 
($500.00)  shall  become  a  part  of  the  residue  of  the  trust 
estate  and  distributed  as  hereinafter  provided  in  this  para- 
graph number  four, 

"Seventh:  To  Margaret  Joanna  Donahue,  great-great- 
niece  of  the  said  Trustor,  Edith  Huff,  and  a  daughter 
of  Margaret  Whitted  Donahue,  deceased,  the  sum  of  fif- 
teen thousand  dollars  ($15,000.00)  provided  the  said  Mar- 
garet Joanna  Donahue  has  attained  the  age  of  twenty- 
seven  years.  If,  however,  said  Margaret  Joanna  Dona- 
hue has  not  attained  the  age  of  twenty-seven  years  at 
the  time  of  the  death  of  the  said  Trustor,  Edith  Huff, 
but  has  attained  the  age  of  twenty-one  years,  then  one-half 
of  the  said  fifteen  thousand  dollars  ($15,000.00)  shall  be 
distributed  to  the  said  Margaret  Joanna  Donahue,  and  one- 
half  shall  remain  in  trust  with  the  said  Trustee  and  the 
income  available  therefrom  shall  be  distributed  to  said 
Margaret  Joanna  Donahue  until  she  has  attained  the  age 
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of  twenty-seven  years,  when  the  said  trust  estate  created 
for  her  benefit  as  provided  herein  then  remaining  in  the 
hands  of  the  Trustee,  together  with  any  accumulation  of 
income  therefrom,  shall  be  distributed  to  the  said  Margaret 
Joanna  Donahue,  and  should  the  said  Margaret  Joanna 
Donahue  not  have  attained  the  age  of  twenty-one  years 
at  the  time  of  the  death  of  said  Trustor,  Edith  Huff,  then 
the  said  fifteen  thousand  dollars  ($15,000.00)  shall  be 
held  in  trust  by  said  Trustee  and  the  income  available  for 
distribution  shall  be  distributed  to  Bernice  Lutz,  niece 
of  the  Trustor,  for  the  support  and  education  of  said 
Margaret  Joanna  Donahue,  the  said  Bernice  Lutz,  insofar 
as  this  trust  fund  is  concerned,  to  be  known  as  the  guar- 
dian of  Margaret  Joanna  Donahue,  and  the  amount 
needed  for  the  support  and  education  of  the  said  Margaret 
Joanna  Donahue  is  to  be  determined  solely  by  said  Bernice 
Lutz.  Any  income  in  excess  of  the  actual  amount  desig- 
nated by  the  said  Bernice  Lutz  for  the  support  and  educa- 
tion of  said  Margaret  Joanna  Donahue  is  to  become  a 
part  of  the  principal  of  the  said  trust  fund  created  here- 
under for  her  benefit.  Should  the  said  Margaret  [104] 
Joanna  Donahue  not  survive  the  said  Trustor,  Edith  Huff, 
then  the  said  sum  of  fifteen  thousand  dollars  ($15,000.00) 
shall  be  cancelled  as  to  Margaret  Joanna  Donahue  and  is 
to  become  a  part  of  the  residue  of  the  trust  estate  and 
distributed  as  hereinafter  provided  in  this  paragraph  num- 
ber four.  Should  said  Margaret  Joanna  Donahue  survive 
the  Trustor,  Edith  Huff,  but  die  before  the  termination 
of  this  trust  fund  created  for  her  benefit,  50%  of  the 
amount  remaining  in  trust  for  her  benefit  at  the  time  of 
her  death  shall  be  distributed  to  her  father,  John  J.  Dona- 
hue, and  the  balance  is  to  become  a  part  of  the  residue 
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of  the  trust  estate  and  distributed  as  hereinafter  provided 
in  this  i)ara!;raph  number  four.  Should  the  said  John  J. 
Donahue  not  be  surviving  at  the  death  of  said  Margaret 
Joanna  Donahue,  then  the  50%  of  the  amount  remaining 
in  the  trust  of  the  benefit  of  Margaret  Joanna  Donahue 
shall  become  a  part  of  the  residue  of  the  trust  estate  and 
distributed  as  hereinafter  provided  in  this  paragraph  four. 

"After  ])ayment  of  the  funeral  expenses,  expenses  of 
last  illness  and  legal  debts  of  the  trustor,  Edith  Huff, 
together  with  the  payments  of  the  sums  provided  in  sub- 
divisions "First"  to  "Seventh",  both  inclusive,  the  balance 
of  said  one-half  of  the  entire  trust  estate  then  remaining 
in  the  hands  of  the  trustee  shall  be  distributed,  disposed 
of  and  handled  in  the  following  manner; 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  then  remaining  shall  be  distributed  to  Bernice  Lutz, 
niece  of  said  trustor,  Edith  Huff.  Should  said  Bernice 
Lutz  be  not  surviving  at  the  death  of  said  Edith  Huff, 
but  be  survived  by  bodily  issue,  then  said  portion  of  said 
estate  so  to  be  distributed  to  said  Bernice  Lutz  shall  be 
distributed  to  said  bodily  issue  per  stirpes. 

Should  said  Bernice  Lutz  not  be  surviving  and  not  be 
survived  by  bodily  issue,  then  said  portion  of  said  estate 
so  to  be  distributed  to  said  [105]  Bernice  Lutz  shall  be 
distributed  to  Ralph  Sentney,  brother  of  said  Bernice 
Lutz,  and  should  said  Ralph  Sentney  be  not  surviving  at 
said  time,  then  one-fourth  of  said  portion  of  said  estate 
so  to  be  distributed  to  Bernice  Lutz  shall  be  distributed  to 
William  Arthur  Lutz,  the  hsuband  of  said  Bernice  Lutz, 
and  the  balance  of  said  portion  of  said  estate  shall  be- 
come a  part  of  the  trust  estate  and  be  held  in  trust 
for  the  benefit  of  Rex  Whitted,  nephew,  Ella  Whitted, 
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sister,  Jane  Whitted,  Billy  Whitted,  Jack  Whitted,  and 
Donald  Whitted,  great-nieces  and  nephews  of  said  Trus- 
tor, for  the  time  and  for  the  purposes  hereinafter  pro- 
vided. Should  said  William  Arthur  Lutz  be  not  surviv- 
ing at  said  time,  then  said  one-fourth  of  said  estate  shall 
become  a  part  of  the  trust  estate  and  held  in  trust  as 
hereinafter  provided  for  the  benefit  of  said  Rex  Whitted, 
Ella  Whitted,  Jane  Whitted,  Billy  Whitted,  Jack  Whitted, 
and  Donald  Whitted. 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  then  remaining  shall  be  distributed  to  Ralph  Sent- 
ney,  nephew  of  said  Edith  Huff.  Should  Ralph  Sentney 
be  not  surviving  at  the  date  of  death  of  said  Edith  Huff 
but  be  survived  by  bodily  issue,  then  that  portion  of 
to  said  R.ylph  Sentney  shall  be  distributed 
said  estate  so  to  be  distributed  /^  to  the  bodily  issue  of  said 
Ralph  Sentney  per  stirpes.  If,  however,  said  Ralph  Sent- 
ney be  not  surviving  and  not  be  survived  by  bodily  issue, 
then  said  portion  of  said  estate  shall  be  distributed  to 
Bernice  Lutz,  the  sister  of  said  Ralph  Sentney,  and  should 
said  Bernice  Lutz  be  not  surviving  at  said  time,  and  should 
said  Ralph  Sentney  be  not  survived  by  bodily  issue,  then 
one-half  of  said  portion  of  said  estate  so  to  be  distributed 
to  said  R.ylph  Sentney  shall  be  distributed  to  the  wife  of 
said  Ralph  Sentney,  if  he  is  married,  and  said  wife  is 
living  with  him  and  no  proceedings  for  divorce  or  sepa- 
rate maintenance  be  pending  between  them  at  the  time 
of  the  death  of  said  R,ylph  Sentney,  and  the  other  one- 
half  of  said  estate  shall  become  a  part  of  the  residue  of  the 
trust  estate  to  be  held  in  trust  for  the  benefit  of  Rex 
Whitted.  nephew.  Ella  Whitted,  sister,  Jane  Whitted, 
Jack  Whitted,  Billy  Whitted,  and  Donald  Whitted  great- 
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niece  and  nephews  of  said  [106]  Trustor,  for  the  period 
of  time  and  for  the  purposes  hereinafter  provided.  Should 
said  Ralph  Sentney  be  not  survived  by  a  wife,  or  should 
said  wife  not  be  living  with  him  or  proceedings  for  divorce 
or  separate  maintenance  be  pending  at  the  time  of  his 
death,  then  said  one-half  of  said  estate  to  which  said 
wife  would  otherwise  be  entitled  shall  be  distributed  to 
Margaret  Joanna  Donahue,  if  the  said  Margaret  Joanna 
Donahue  has  attained  the  age  of  twenty-seven  years  at  the 
death  of  said  Trustor,  Edith  Huff.  If  the  said  Margaret 
Joanna  Donahue  has  not  attained  the  age  of  twenty-seven 
years,  then  said  one-half  of  said  estate  to  which  said  wife 
would  otherwise  be  entitled  shall  become  a  part  of  the 
trust  estate  created  for  Margaret  Joanna  Donahue  under 
Subdivision  Seven  of  this  paragraph  four,  and  should 
the  said  Margaret  Joanna  Donahue  not  be  surviving 
then  said  portion  of  said  trust  estate  shall  become  a  part 
of  the  residue  of  the  trust  estate  and  held  in  trust  for 
the  benefit  of  said  Rex  Whitted,  Ella  Whitted,  Jane  Whit- 
ted,  Jack  Whitted,  Billy  Whitted,  and  Donald  Whitted  for 
the  period  of  time  and  for  the  purposes  hereinafter  pro- 
vided. 

"An  equal  one-third  share  of  said  portion  of  the  trust 
estate  to  remain  in  trust  during  the  life  of  Ella  Whitted, 
sister  of  said  Trustor,  and  thereafter  so  long  as  Rex 
Whitted,  nephew  of  said  Trustor,  shall  live  and  until 
Donald  Whitted,  great-nephew  of  said  Trustor,  attains 
the  age  of  eighteen  (18)  years,  or  if  said  Donald  Whitted 
should  die  before  attaining  such  age,  then  until  such  a 
time  until  said  Donald  Whitted  would  have  attained 
the  age  of  eighteen  (18)  years  had  he  lived,  and  the 
income  from  this  portion  of  said  estate  so  held  in  trust, 
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provided  said  income  will  permit,  shall  be  divided  as  fol- 
lows: 

"(a)  One  hundred  dollars  ($100.00)  per  month  of  said 
income  shall  be  paid  to  Rex  Whitted,  nephew  of  said 
Trustor,  for  his  personal  use  during  his  life.  Should 
the  said  Rex  Whitted  be  not  surviving  or  die  before  the 
death  of  said  Edith  Huff,  then  Katherine  Whitted,  the 
wife  of  said  Rex  Whitted,  shall  be  paid  said  sum  of  one 
hundred  dollars  ($100.00)  per  month  during  her  life. 
Should  the  said  Katherine  Whitted  [107]  be  not  surviv- 
ing or  die  before  the  death  of  said  Edith  Huff,  then 
the  said  one  hundred  dollars  ($100.00)  per  month  shall 
be  divided  and  paid  to  the  bodfily  issue  of  said  Rex 
Whitted  living  at  the  date  of  execution  of  this  declaration 
of  trust,  per  stirpes,  provided  they  have  attained  the  age 
of  twenty-one  years.  Any  of  said  bodily  issue  of  said 
Rex  Whitted  who  have  not,  at  the  time  of  death  of  said 
Katherine  Whitted,  attained  the  age  of  twenty-one  (21) 
years,  then  that  part  of  the  income  which  would  have  been 
distributed  to  them  or  any  of  them,  should  they  or  any  of 
thev  have  attained  the  age  of  twenty-one  (21)  years,  shall 
be  deposited  in  a  savings  account  for  the  benefit  of  said 
bodily  issue,  respectively,  who  have  not  so  attained  the 
age  of  twenty-one  (21)  years,  and  the  income  so  accumu- 
lated thereon  shall  be  distributed  to  said  bodily  issue  at 
such  time  as  said  bodily  issue  attain  the  age  of  twenty- 
one  (21)  years,  respectively.  Should  any  of  said  bodily 
issue  of  said  Rex  Whitted  die  during  the  time  said  bodily 
issue  shall  be  entitled  to  receive  his  or  their  share  of  said 
one  hundred  dollars  ($100.00)  per  month,  then  the  inter- 
est to  which  said  bodily  issue  so  deceased  would  be  entitled 
shall  be  paid  to  and  be  divided  equally  among  the  survivor 
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or  survivors  of  said  bodily  issue  of  said  Rex  Whitted, 
who  may  be  living  upon  the  execution  of  this  declaration 
of  trust.  Upon  the  death  of  said  Rex  Whitted  and  the 
said  Katherine  Whitted,  his  said  wife,  and  upon  the  death 
of  all  of  the  bodily  issue  of  said  Rex  Whitted  living  at 
the  date  of  the  execution  of  this  declaration  of  trust,  then 
this  trust,  in  so  far  as  it  relates  to  one-third  share  of  said 
one-half  portion  of  said  estate  so  held  in  trust,  shall  ipso 
facto  terminate  and  the  said  estate  with  accumulated  in- 
come thereon  shall  be  distributed  to  the  persons  who  may 
be  the  then  surviving  heirs  at  law  of  said  trustor,  Edith 
Huff,  according  to  the  laws  of  succession  of  the  State 
of  California  then  in  effect,  such  persons  to  be  ascertained 
as  of  the  date  of  the  termination  of  this  trust  effecting 
said  one-third  portion  of  said  one-half  of  the  trust  estate 
so  held  in  trust.   [108] 

"(b)  The  sum  of  one  hundred  fifty  dollars  ($150.00) 
of  said  income  shall  be  paid  to  Ella  Whitted  so  long  as 
said  Ella  Whitted  shall  live,  said  sum  to  be  paid  monthly. 
Should  said  Ella  Whitted  be  not  surviving  or  die  before 
the  death  of  said  Edith  Huff  or  at  any  time  after  the 
death  of  said  Edith  Huff,  at  which  time  she  would  be 
entitled  to  receive  said  sum  of  one  hundred  fifty  dollars 
($150.00)  per  month,  the  said  sum  shall  be  divided  and 
paid  one-third  to  Rex  Whitted,  the  son  of  said  Ella 
Whitted,  and  two-thirds  thereof  divided  among  and  paid 
to  Jane  Whitted,  Billy  Whitted,  Jack  Whitted  and  Donald 
Whitted,  grandchildren  of  said  Ella  Whitted  and  the 
bodily  issue  of  Rex  Whitted;  provided,  however,  if,  at  such 
time,  any  of  said  bodily  issue  shall  not  have  attained  the 
age  of  twenty-one  (21)  years,  the  said  income  payable  to 
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those  of  them  who  have  not  so  attained  such  age  shall  be 
deposited  in  a  savings  account  to  be  paid  to  said  bodily 
issue  as  and  when  they  reach  the  age  of  twenty-one  (21) 
years,  respectively.  Upon  the  death  of  any  of  said  bodily 
issue  of  said  Rex  Whitted  at  any  time  they  are  entitled 
to  receive  said  share  of  said  sum  of  one  hundred  fifty 
dollars  ($150.00)  per  month  by  reason  of  the  death  of 
said  Ella  Whitted,  the  interest  or  amount  to  which  such 
bodily  issue  so  deceased  would  be  entitled  to  take,  had  such 
bodily  issued  lived,  shall  be  divided  equally  among  and  paid 
to  the  survivor  or  survivors  of  said  bodily  issue,  and  the 
interest  or  amount  any  of  said  bodily  issue  who  has  not 
attained  the  age  of  twenty-one  (21)  years  shall  be  de- 
posited in  said  savings  account  to  be  distributed  at  the 
time  said  bodily  issue  shall  attain  said  age  of  twenty-one 
(21)    years,  respectively. 

"(c)  The  balance  of  the  income  of  said  estate  then 
remaining  in  the  hands  of  said  trustee  after  the  payment 
of  said  sums  of  one  hundred  dollars  ($100.00)  and  one 
hundred  fifty  dollars  ($150.00)  monthly,  as  just  above 
provided,  shall  be  paid  to  and  divided  equally  among  the 
bodily  issue  of  Rex  Whitted,  namely:  Jane  Whitted,  Billy 
Whitted,  Jack  Whitted  and  Donald  Whitted.  Should  any 
of  said  bodily  issue  be  not  surviving  or  die  before  the  death 
of  said  Edith  Huff,  but  be  survived  [109]  by  bodily  issue 
then  the  amount  provided  to  be  paid  to  or  accumulated 
for  such  bodily  issue  of  said  Rex  Whitted  shall  be  dis- 
bursed to  the  bodily  issue  of  such  deceased  bodily  issue 
of  said  Rex  Whitted  per  stirpes.  If,  however,  any  one 
or  more  of  said  bodily  issue  of  said  Rex  Whitted  be 
not  surviving  or  die  before  the  death  of  said  Edith  Huff 
and  not  be  survived  by  bodily  issue  of  said  deceased  bodily 
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issue  of  said  Rex  Whitted,  then  the  interest  or  amount  to 
be  paid  to  any  of  the  bodily  issue  of  said  Rex  Whitted 
so  deceased,  shall  be  divided  equally  amont  and  be  paid 
to  the  survivor  or  survivors  of  said  bodily  issue  of  said 
Rex  Whitted,  and  upon  the  death  of  all  of  said  bodily 
issue  of  said  Rex  Whitted  this  trust,  in  so  far  as  it  relates 
to  said  one-third  share  of  said  one-half  part  thereof, 
shall  terminate  forthwith  and  the  trust  estate  then  remain- 
ing in  the  hands  of  said  trustee  shall  be  distributed  and 
such  distribution  shall  be  made  in  the  following  manner: 
The  bodily  issue  of  any  of  the  deceased  bodily  issue  of 
said  Rex  Whitted  shall  receive  the  estate  and  interest 
which  said  deceased  bodily  issue  of  said  Rex  Whitted 
would  be  entitled  to  receice  had  he  or  she  lived,  per  stirpes ; 
and  the  balance  then  remaining  shall  be  distributed  to  the 
persons  w^ho  may  be  the  then  surviving  heirs  at  law  of  said 
Edith  Huff  according  to  the  law  of  succession  of  the  State 
of  California  then  in  effect,  such  person  to  be  ascertained 
at  the  date  of  the  termination  of  this  portion  of  said  trust. 

"Should  any  of  said  bodily  issue  of  said  Rex  Whitted 
not  attain  the  age  of  twenty-one  (21)  years  at  the  date 
of  the  death  of  said  Edith  Huff  or  at  the  time  any  of 
them  are  entitled  to  receive  said  sums  above  provided 
to  be  so  divided  among  them,  then  the  same  shall  be  de- 
posited in  a  savings  account  to  be  disbursed  to  said  bodily 
issue  when  they  attain  the  age  of  twenty-one  (21)  years, 
respectively,  except  that  as  hereinafter  provided  certain 
sums  may  be  used  for  maintenance  and  education  until 
said  bodily  issue  attain  said  age  of  twenty-one  (21)  years. 

"From  the  said  above  income  to  be  paid  into  said  sav- 
ings account,  as  above  provided,  for  said  Donald  Whitted, 
during  the  time  and  until  said  [  1 10]  Donald  Whitted  shall 
attain  the  age  of  twenty-one  (21)   years,  there  shall  be 
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set  aside  the  sum  of  fifty  dollars  ($50.00)  per  month, 
which  said  sum  shall  be  distributed  and  accumulated  by 
said  trustee  in  the  followino^  manner:  Ten  dollars 
($10.00)  per  month  thereof  shall  be  used  by  said  trustee 
toward  the  support  and  education  of  said  Donald  Whitted 
until  he  attains  the  age  of  eight  (8)  years;  fifteen  dollars 
($15.00)  per  month  of  said  sum  shall  be  used  by  said 
trustee  toward  the  support  and  education  of  said  Donald 
Whitted  from  the  time  he  attains  the  age  of  eight  (8) 
years  until  he  attains  the  age  of  twelve  (12)  years; 
twenty-five  dollars  ($25.00)  per  month  of  said  sum  shall 
be  used  by  said  trustee  toward  the  maintenance  and  educa- 
tion of  said  Donald  Whitted  from  the  time  he  attains  the 
age  of  twelve  (12)  years  until  he  attains  the  age  of  six- 
teen (16)  years;  fifty  dollars  ($50.00)  per  month  shall 
be  used  by  the  said  trustee  toward  the  maintenance  and 
education  of  said  Donald  Whitted  from  the  time  he  at- 
tains the  age  of  sixteen  (16)  years  until  he  attains 
the  age  of  twenty-one  (21)  years,  provided  he  attends  a 
high  school,  college  or  university.  If  he  does  not  attend 
a  high  school,  college  or  university,  said  sum  of  fifty 
dollars  ($50.00)  per  month  shall  be  held,  and  the  inter- 
est accumulated  thereon,  in  said  savings  account  to  '^2 
distributed  and  paid  to  said  Donald  Whitted  when  le 
attains  the  age  of  twenty-one  (21)  years.  The  balai  e 
of  said  fifty  dollars  ($50.00),  as  hereinbefore  provide!, 
shall  be  held  and  maintained  in  said  savings  account  and 
the  income  accumulated  thereon  until  said  Donald  Whitt^^-^ 
attains  the  age  of  sixteen  (16)  years  when  said  sums 
accumulated  in  said  savings  account,  including  the  earning 
thereon,  shall  be  used  toward  the  maintenance  and  educa- 
tion of  said  Donald  Whitted,  provided  he  attends  a  high 
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school,  college  or  university,  said  sums  are  to  be  accumu- 
lated and  paid  to  him  when  he  attains  the  age  of  twenty- 
one  (21)  years. 

"From  said  income  provided  above  to  be  deposited  in 
said  savings  account  to  the  credit  and  for  the  benefit  of 
Jane  Whitted,  greatniece  of  said  trustor,  Edith  Huff,  there 
shall  be  set  aside  the  sum  of  fifty  [HI]  dollars  ($50.00) 
per  month,  to  be  distributed  and  accumulated  by  the  said 
trustee    in    the    following    manner:      Twenty-five   dollars 
($25.00)  per  month  thereof  to  be  used  by  the  said  trustee 
toward  the  maintenance  and  education  of  Jane  Whitted 
until  said  Jane  Whitted  has  attained  the  age  of  sixteen 
(16)    years;   fifty  dollars    ($50.00)    per   month   shall   be 
used  by  the  trustee  toward  the  maintenance  and  education 
of  said  Jane  Whitted  from  the  time  she  attains  the  age 
of  sixteen  (16)  years  until  she  attains  the  age  of  twenty- 
one  (21)  years,  provided  she  attends  a  high  school,  col- 
lege or  university.     If  she  does  not  attend  a  high  school 
college  or  university,  said  sum  of  fifty  dollars   ($50.00) 
per  month  shall  be  held  and  maintained  in  said  savings 
account  to  be  paid  to  said  Jane  Whitted,  with  the  interest 
accumulated  thereon,  when  she  has  attained  the  age  of 
tw  nty-one  (21)  years.     The  balance  of  said  sum  of  fifty 
dr'lars   ($50.00),  as  hereinbefore  provided,  shall  be  held 
ir'Said  savings  account  and  the  income  accumulated  there- 
of until   said  Jane   Whitted   attains   the  age   of   sixteen 
(16)  years  when  the  sums  so  accumulated  in  said  savings 
'tount,    including   the   earnings    thereon,    shall    be    used 
ward    the    maintenance    and    education    of    said    Jane 
Whitted  provided   she  attends  a  high   school,  college  or 
university.     If  she  does  not  attend  a  high  school,  college 
or  university,  said  sums  are  to  be  accumulated  and  paid 
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to  her,  with  the  income  accumulated  thereon,  when  she 

attains  said  age  of  twenty-one  (21)  years. 

"From  the  said  above  income  hereinbefore  provided  to 
be  held  in  said  savings  account  to  the  credit  and  for  the 
benefit  of  Billy  Whitted,  great-nephew  of  said  Trustor, 
Edith  Huff,  until  said  Billy  Whitted  attains  the  age  of 
twenty-one  (21)  years,  there  shall  be  set  aside  the  sum 
of  fifty  dollars  ($50.00)  per  month,  to  be  distributed  to 
and  accumulated  for  said  Billy  Whitted  in  the  following 
manner;  Twenty-five  dollars  ($25.00)  per  month  thereof 
to  be  used  by  said  trustee  toward  the  maintenance  and 
education  of  said  Billy  Whitted  until  he  has  attained 
the  age  of  sixteen  (16)  years;  fifty  dollars  ($50.00)  per 
month  of  said  sum  to  be  used  by  the  trustee  toward  [112] 
the  maintenance  and  education  of  said  Billy  Whitted  from 
the  time  he  attains  the  age  of  sixteen  (16)  years  until  he 
attains  the  age  of  twenty-one  (21)  years,  provided  he  at- 
tends a  high  school,  college  or  university.  If  he  does 
not  attend  a  high  school,  college  or  university,  said  sum 
of  fifty  dollars  ($50.00)  per  month  shall  be  held  and 
maintained  in  said  savings  account,  to  be  paid  to  said 
Billy  Whitted,  together  with  the  income  accumulated 
thereon  when  he  has  attained  the  age  of  twenty-one  (21) 
years.  The  balance  of  said  fifty  dollars  ($50.00)  per 
month,  as  hereinbefore  provided,  shall  be  accumulated  in 
said  savings  account,  together  with  the  income  earned 
thereon,  for  the  benefit  of  said  Billy  Whitted  until  he  at- 
tains the  age  of  sixteen  (16)  years  when  the  sums  so 
accumulated  in  said  savings  account,  including  the  earn- 
ings thereon,  shall  be  used  toward  the  maintenance  and 
education  of  said  Billy  Whitted,  provided  he  attends  a 
high  school,  college  or  university.     If  he  does  not  attend 
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a  high  school,  college  or  university,  said  sums  shall  be  held 
in  said  savings  account,  to  be  paid  to  said  Billy  Whitted, 
together  with  income  accumulated  thereon,  when  he  attains 
the  age  of  twenty-one  (21)  years." 

It  is  a  condition  as  to  the  distribution  of  the  part  of  the 
trust  estate  distributed  under  this  paragraph  four,  controll- 
ing all  other  provisions  thereof  and  anything  to  the  con- 
trary therein  notwithstanding,  that  the  trusts  as  provided 
under  this  said  paragraph  four  shall  terminate  and  end 
immediately  upon  the  death  of  said  Edith  Huff  and  all 
the  specifically  named  Beneficiaries  under  said  paragraph 
four  who  shall  be  alive  at  the  date  of  the  execution  of 
said  trust,  and  at  said  time  the  Trustee  shall  distribute  all 
the  principal  or  corpus  of  that  part  of  the  trust  estate 
as  provided  for  distribution  under  this  paragraph  four 
in  its  hands  to  the  persons  entitled  thereto  as  provided 
therein. 

In  Witness  Whereof,  The  First  National  Bank  of  Santa 
Ana.  in  its  capacity  as  Trustee,  has  caused  this  instru- 
ment to  be  executed  by  its  proper  officer  thereunto  duly 
authorized,  under  its  corporate  seal,  this  3rd  day  of  Au- 
gust, 1935.   [113] 

THE  FIRST  NATIONAL  BANK  OF  SANTA  ANA. 
By  C.  L.  PRITCHARD 

Trust  Officer-Trustee. 

I,  the  undersigned,  surviving  Trustor,  named  in  said 
Declaration  of  Trust  No.  245,  do  hereby  approve,  ratify 
and  confirm  this  amendment  to  said  Declaration  of  Trust 
No.  245,  and  I  do  hereby  agree  to  be  bound  by  all  the 
terms  thereof. 

Dated  this  3rd  day  of  August,  1935. 

EDITH  HUFF 

Trustor.  [114] 
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State  of  California 
County  of  Orange — ss. 

On  this  3rd  day  of  Augnst,  1935,  before  me,  the  under- 
signed, a  Notary  Public  in  and  for  said  County  and  State, 
residing  therein,  duly  commissioned  and  sworn,  person- 
ally appeared  C.  L.  Pritchard,  known  to  me  to  be  the 
Trust  Officer  of  the  corporation  described  in  and  that 
executed  the  within  instrument,  and  know  to  me  to  be 
the  person  who  executed  the  within  instrument  on  behalf 
of  the  corporation  therein  named,  and  acknowledged  to 
me  that  such  corporation  executed  the  same. 

Witness  my  hand  and  official  seal. 
(Seal)  N.  OPAL  DAVIS. 

Notary  Public  in  and  for  said  County  and 
State. 
State  of  California 
County  of  Orange — ss. 

On  this  3rd  day  of  August,  1935,  before  me,  the  under- 
signed, a  Notary  Public  in  and  for  said  County  and  State, 
residing  therein,  duly  commissioned  and  sworn,  personally 
appeared  Edith  Huff,  known  to  me  to  be  the  person  de- 
scribed in  and  whose  name  is  subscribed  to  the  within 
instrument,  and  she  acknowledged  to  me  that  she  executed 
the  same. 

Witness  my  hand  and  official  seal. 
(Seal)  H.  OPAL  DAVIS. 

Notary  Public  in  and  for  said  County  and 
State. 

Trustee's  Exhibit  No.  1 

[Endorsed]  :  Filed  Oct.  13,  1943,  Hubert  F.  Laugharn, 
Referee. 

[Endorsed]  :     Filed  Feb.  4,  1944  [115] 
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[EXHIBIT  NO.  2.] 
SPENDTHRIFT  TRUSTS: 

Inasmuch  as  a  gift  takes  nothing  from  the  prior  or 
subsequent  creditors  of  a  beneficiary  to  which  they  previ- 
ously had  the  right  to  look  for  payment,  they  cannot 
complain  that  the  donor  has  provided  that  the  property 
or  income  shall  go  or  be  paid  to  the  beneficiary  and 
shall  not  be  subject  to  the  claims  of  creditors. 
McColgan  vs.  Magee,  Inc.,  172  Cal.  182. 

REST.  TRUSTS.  SEC.  152,  PAGE  374. 

Under  the  provision  of  the  National  Bankru^/Jcy  Act, 
the  interest  of  a  beneficiary,  if  it  cannot  be  transferred 
by  him  and  cannot  be  reached  by  his  creditors,  does  not 
pass  to  his  trustee  in  bankruptcy. 

REST.  TRUSTS,  SEC.  147-D,  Page  362. 

By  the  provisions  of  the  National  Bankruptcy  Act  the 
trustee  in  bankruptcy  is  vested  with  the  title  of  the  bank- 
rupt to  property  which  prior  to  the  filing  of  the  petition 
the  bankrupt  could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  and  sold  under  a  judi- 
cial process  against  him,  and  the  trustee  in  bankruptcy 
is  vested  with  the  powers  of  a  judgment  creditor  having 
an  unsatisfied  execution.  (Ref.  Nat'l  Bankruptcy  Act, 
Sec.  70-A  and  47-A.) 

The  situations  in  which  the  interest  of  the  beneficiary 
of  a  trust  cannot  be  voluntarily  transferred  by  him  or 
in  which  creditors  cannot  subject  it  to  the  satisfaction 
of  their  claims  are  stated  in  Sec.  149-162  of  Restate- 
ment on  Trusts. 

See  64  Pac.  2nd.  1013 
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A  beneficiary  of  a  trust  to  sell  the  corpus  and  pay  the 
proceeds  to  him  has  no  transferable  interest  in  the  corpus. 
Craven  vs   Dominguez   Est.    Co.    (1925)    72   Cal 
App.  713  (237  Pac.  821) 

Where  a  trust  is  created  for  the  benefit  of  another,  the 
beneficiary  may  be  restrained  by  appropriate  provisions 
of  the  trust  instrument  from  disposing  of  his  interests 
or  ownership. 

172  Cal.  182  (121  Cal  438.)   [116] 

Where  a  trust  confers  upon  the  trustee  an  authority  to 
choose  or  change  the  beneficiary,  or  gives  him  a  discre- 
tion which  he  is  not  obliged  to  exercise  in  favor  of  the 
bankrupt,  the  latter's  expectation  of  benefits  by  the  trust 
is  not  an  interest  which  will  pass  to  his  trustee  in  bank- 
ruptcy. 

Nichols  vs  Eaton,  91  U.  S.  716. 

Trustee  in  Bankruptcy  takes  no  higher  or  greater 
estate  than  the  bankrupt  himself  possessed  when  the 
Trustee  was  appointed;  and  hence  where  conditions  upon 
which  the  bankrupt  was  to  become  entitled  to  a  trust 
fund  were  not  performed  until  after  his  adjudication, 
and  after  his  debts  had  been  extinguished  by  his  dis- 
charge, his  Trustee  had  no  title  thereto  for  the  use  of 
creditors. 

Hull  v.  Palmer,  140  N.  Y.  S.  811 

An  expectancy  in  the  estate  of  a  living  person  does 
not  pass  to  the  Trustee  in  Bankruptcy.  The  interest  of 
a  bankrupt  in  a  joint  reciprocal  Will  which  makes  pro- 
vision for  the  devising  of  the  property  to  him  after  the 
death   of   the   survivor   does   not   pass   to  the   trustee   in 
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bankruptcy  if  the  survivor  takes  the  property  absolutely 
or  has   the  power  of  disposition   otherwise,   but   it  does 
pass  to  the  trustee  if  the  survivor  has  a  mere  life  estate 
in  the  property  with  remainder  to  the  bankrupt. 
8  C.  J.  S.  632 

Where  the  bankrupt's  aged  mother  executed  a  Will 
September  14,  1917,  leaving  him  practically  her  entire 
estate  and  he  filed  a  petition  in  bankruptcy  before  her 
death  October  7th,  his  contingent  interest  under  the 
Will  was  not  an  asset  of  his  estate,  for  the  mother  might 
at  any  time  have  changed  her  Will. 

In  Re   Seal    (DCNY)   261   Fed.    112. 

Levy 

Execution  on  interest  of  Beneficiary  (Not  subject  to  sale) 
Anglo-Cal-Nat   Bank  vs    Kidd   137   Pac   2nd   460 

Title  is  in  Trustees  of  Trust  Not  in  Beneficiaries  [117] 
§863  Civil  Code  Calif  so  expressly  provides  re  an  Express 
Trust  also  see  §864. 

See:    7  Cal.  App  248  (94  P.  252) 

76  Cal.  App  655   (245  P.  803) 

181  Cal.  604,  606  (188  P.  985) 

REST.  TRUSTS— SEC.   168-F,  Page  644 

When  under  the  local  law  a  remainder  subject  to  a 
condition  precedent  or  other  future  interest  is  transfer- 
able only  by  release  or  by  a  deed  creating  an  estopple, 
or  by  a  transaction  enforced  in  equity,  such  interest  is 
not  a  future  interest,  "which  prior  to  the  filing  of  the 
petition  the  bankrupt  could  by  any  means  have  trans- 
ferred," and  is  not  a  future  interest  which  passes  to 
the  Trustee  in  Bankruptcy. 
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Where  the  beneficiary  has  no  present  right  of  enjoy- 
ment or  powr  of  alienation,  his  interest  cannot  be  reached 
by  his  creditors. 

65  C.  J.  554 

Where  one  for  whom  property  is  held  in  trust  becomes 
a  bankrupt,  his  entire  interest  in  the  trust  estate  passes 
to  the  Trustee  in  Bankruptcy  dependent  on  whether  the 
bankrupt's  beneficial  interest  is  transferrable  or  subject 
to  judicial  sale,  this  being  determined  by  the  law  of  the 
state  where  the  trust  was  created  and  the  property  is 
situated.  Where,  by  the  terms  of  the  trust,  the  right  of 
creditors  to  the  trust  estate  are  cut  off  in  jurisdictions 
where  such  limitations  are  upheld,  the  trust  estate  does 
not  pass  to  the  Trustee  in  Bankruptcy. 
8  C.  J.  S.  631 

Similarly,  where  property  held  in  trust  for  a  bankrupt 
is  not  subject  to  the  claims  of  his  creditors  prior  to  his 
discharge  in  bankruptcy,  a  subsequent  conveyance  of  the 
property  to  him  will  not  render  it  subject  to  debts  ante- 
dating his  discharge,  although  the  Trustee  purposely  de- 
lays the  conveyance. 
8  C.  J.  S.  663 

The  fact  that  a  voluntary  bankrupt,  who  had  prac- 
tically [118]  no  assets,  filed  his  petition  to  protect  from 
his  creditors  a  legacy  he  expected  to  receive  shortly 
from  his  mother,  does  not  warrant  a  setting  aside  of 
his  adjudication  as  a  bankrupt,  since  the  purpose  of 
Bankruptcy  Act  was  to  protect  after-acquired  property 
from  creditors,  and  the  fact  that  he  had  some  special 
property  in  view  does  not  change  his  rights. 

Bank  of  Eberton  vs.   Swift,  268  Fed.  305   Cited 
in  8  C.  J.  S.  482 
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In  order  to  invoke  the  extraordinary  powers  of  a  court 
of  equity  to  vacate  or  ignore  an  order  of  adjudication 
of  bankruptcy  because  procured  by  extrinsic  fraud,  the 
party  making  the  attack  mus/i  show  injury  by  reason  of 
the  order. 

8  C.  J.  S.  485 

Creditor  cannot  question  vahdity  of  trust. 

8  C.  J.  S.— Bankruptcy  Section  179—1943  Cumu- 
lative Pocket 

§866 — Interest  remains  in  grantor  of  Trust. 
Restraints — valid — §867 — Civil  Code  Calif. 

The  crime  of  conspiracy  to  conceal  assets  cannot  be 
committed  unless  the  assets  to  be  concealed  are  such  as 
the  Trustee  in  Bankruptcy  is  entitled  to  receive. 

Rem.  on  Bankruptcy,  Sec.  3000,  Page  21  5th  Edi- 
tion 

Mere  expectancies  do  not  pass. 

Rem.    on   Bankruptcy,    Sec.    1219.05    4th    Edition 

The  right  of  a  beneficiary  named  in  a  policy  on  the  life 
of  another  with  right  to  change  beneficiaries  reserved  is 
a  mere  expectancy.  No  interest  passes  upon  the  bank- 
ruptcy of  the  beneficiary  during  the  lifetime  of  the  as- 
sured. 

I.  D. 

See :     Restatement — Future   Interest. 
2  A.  L.  R.  858 

Citing:     In  Beck's  Estate,  133  Pa.  51. 

Bequest  upon  condition  that  it  be  not  liable  to  be  at- 
tached for  debts  of  legatee,  but  paid  directly  to  lega- 
tee.   [119] 
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Held:  Effective  to  protect  the  fund  in  transit  from 
the  executor  to  the  legatee. 

(Even  though  no  strings  attached  after  payment  to 
legatee) 

In  Hartman's  Estate,  31  Pa.  Super.  Ct.  152  Same 
facts  held  to  invalidate  an  assignment  of  legatee's  interest 
in  estate. 

REST.  PROP.  FUTURE  INTERESTS— Sec.  168  (P. 
637) 
When  in  the  course  of  the  bankruptcy  proceedings  the 
bankrupt  has  failed  to  reveal  his  ownership  of  a  future 
interest,  to  which  his  trustee  is  entitled,  such  concealment, 
followed  by  the  subsequent  discovery  of  such  ownership, 
provides  the  same  basis  for  denying  the  bankrupt  his  dis- 
charge, as  his  failure  to  reveal  his  ownership  of  any  other 
asset. 

Page  639. 

The  presence  of  a  restraint  on  the  alienation  of  a  future 
interest  does  not  prevent  the  acquisition  of  such  interest 
by  the  Trustee.  Unless  the  terms  of  the  restraint  would 
be  violated  thereby. 

Page  639 

The  rules  defining  permissable  restraints  or  alienation 
and  permissable  provisions  as  to  conditions  precedent 
and  as  to  defeasance  or  alienation,  make  it  possible  for 
the  creators  of  future  interests  that  it  cannot  pass  to  or 
be  reached  by  the  Trustee  in  Bankruptcy. 

[Endorsed]  :  Trustee's  Exhibit  No.  2  Filed  Oct  13 
1943     Hubert  F.  Laugharn  Referee 

[Endorsed]  :     Filed  Feb.  4,  1944. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
Number  10792 
In  the  Matter  of 

CHARLES  RALPF  SENTNEY, 

Bankrupt. 

ADOPTION  OF  POINTS  FILED  IN  TRIAL 
COURT. 

Now  comes  the  Appellant  in  the  above  entitled  matter 
and  hereby  adopts  the  Statement  of  Points  upon  which 
he  will  rely  on  appeal,  which  was  filed  by  him  with  the 
Clerk   of  the   Trial   Court. 

Appellant  further  states  that  he  desires  to  have  the 
entire  record  printed  as  the  same  was  certified  by  tlie 
Trial  Court. 

Dated  this  9th  day  of  June,  1944. 

EARL  E.  MOSS  and  LOUIS  LOMBARDI 
By  Louis  Lombardi 
Attorneys  for  Appellants. 

[Endorsed]  :  Filed  Jun.  12,  1944.  Paul  P.  O'Brien, 
clerk. 

[Endorsed]  :  No.  10792.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Harry  Ashton,  as 
Trustee  in  Bankruptcy  of  the  Estate  of  Charles  Ralph 
Sentney,  Appellant,  vs.  Charles  Ralph  Sentney,  Appellee. 
Transcript  of  Record.  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,  Central  Division. 

Filed  June  9,  1944. 

PAUL  P.  O'BRIEN. 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Jurisdictional  Statement. 

In  the  course  of  the  bankruptcy  proceedings  of  Charles 
Ralph  Senteney  the  referee  made  findings  of  fact  and  an 
order  [Rec.  pp.  35  to  45]  denying  the  trustee's  petition 
for  an  order  revoking  the  bankrupt's  discharge,  and  de- 
nying the  trustee's  petition  for  an  order  that  he  was  the 
owner  of  the  bankrupt's  interest  in  a  certain  trust  known 
as  Trust  No.  245  with  the  First  National  Bank  of  Santa 
Ana,  California.  A  review  of  the  referee's  order  was  had 
in  the  District  Court  pursuant  to  Section  39c  of  the 
Bankruptcy  Act  [Rec.  pp.  46-47).  The  District  Judge 
adopted  the  findings  of  the  referee  [Rec.  pp.  51-52]. 
From  the  order  of  the  District  Judge  an  appeal  was  taken 
to  this  court  [Rec.  p.  53]  under  the  provisions  of  Section 
24a  of  the  Bankruptcy  Act. 
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Statement  of  the  Case. 

Charles  Ralph  Senteney,  the  bankrupt  herein,  was  the 
nephew  of  W.  A.  Huff  and  Edith  Huff,  who  created  the 
trust  in  the  First  National  Bank  of  Santa  Ana,  Califor- 
nia, mentioned  in  this  proceeding.  W.  A.  Huff  died  in 
October,  1927,  and  Edith  Huff  on  April  20,  1943.  The 
bankrupt  resided  in  Los  Angeles  since  1924,  from  which 
date,  until  the  death  of  W.  A.  Huff  in  1927,  the  bankrupt 
saw  his  aunt  and  uncle  an  average  of  once  a  month. 
Within  thirty  days  of  the  death  of  W.  A.  Huff",  Edith 
Huff'  showed  the  bankrupt  a  copy  of  the  declaration  of 
trust  [Rec.  pp.  67-68] ,  and  he  had  a  copy  in  his  posses- 
sion for  sometime.  During  the  last  ten  or  twelve  years 
on  an  average  of  six  months  in  the  year  the  bankrupt  saw 
Edith  Huff  daily  [Rec.  p.  69],  and  lived  next  door  to  her 
except  when  she  went  to  Balboa.  She  consulted  the  bank- 
rupt frequently  concerning  her  property  matters  [Rec. 
p.  70]. 

The  bankrupt  filed  a  voluntary  petition  in  bankruptc}^ 
on  October  16,  1942  [Rec.  pp.  2-3].  At  the  time  the 
bankrupt  consulted  his  attorney  regarding  the  filing  of 
such  petition  he  discussed  the  matter  of  the  trubt  with 
him  [Rec.  p.  72].  Possibly  a  year  or  eighteen  months 
prior  to  the  filing  of  the  petition  in  bankruptcy  the  bank- 
rupt took  a  copy  of  the  declaration  of  trust  to  his  attor- 
ney and  consulted  him  concerning  income  from  the  trust, 
in  which  matter  the  bankrupt  was  representing  Edith 
Huff  [Rec.  pp.  73-74].  Several  other  times  the  bank- 
rupt represented  Edith  Huff  in  income  matters  concern- 
ing the  trust.  His  aunt  was  not  well  at  the  time.  On 
such  occasions  the  bankrupt  discussed  the  matter  of  the 
trust  with  the  trust  officers   of   the   bank   in  connection 
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with  income.  On  the  occasion  that  the  bankrupt  first  dis- 
cussed his  bankruptcy  with  his  attorney,  he  tokl  hi.^  attor- 
ney what  the  trust  contained  concerning  himself  [Rec.  p. 
74].  At  the  time  that  the  bankrupt  took  up  the  matter 
of  the  income  from  the  trust  with  liis  attorney  he  believed 
that  his  attorney  inade  a  copy  of  the  trust.  The  bank- 
rupt did  not  remember  whether  at  the  time  of  the  discus- 
sion of  the  bankruptcy  proceedings  his  attorney  brought 
out  a  copy  of  the  declaration  of  trust  and  discussed  it 
with  him,  but  he  would  be  inclined  to  say  that  he  did 
[Rec.  p.  75].  The  bankrupt's  aunt  had  a  copy  of  the 
trust  at  her  house  which  he  had  looked  over. 

In  Schedule  B-4,  verified  and  filed  by  the  bankrupt, 
calling  for  a  description  of  "property  in  reversion,  re- 
mainder or  expectancy,  including  property  held  in  trust 
for  the  debtor,  or  subject  to  any  power  or  right  to  dis- 
pose of  or  to  charge",  the  bankrupt  filled  in  the  word 
"none"  in  four  places  [Rec.  p.  40]. 

At  or  immediately  prior  to  the  filing  of  the  schedules 
in  bankruptcy,  the  bankrupt's  attorney,  Martin  Goldman, 
liad  in  his  possession  a  copy  of  the  trust  and  some  of  the 
amendments.  At  that  time  he  was  generally  familiar  with 
the  terms  of  the  trust  [Rec.  p.  96].  Prior  to  the  prepara- 
tion of  the  schedules  in  bankruptcy  Martin  Goldman  con- 
sidered the  terms  of  the  trust  as  to  whether  or  not  there 
was  any  interest  of  property,  expectancy  or  otherwise, 
which  the  bankrupt  should  schedule  in  his  schedules,  and 
discussed  the  matter  with  the  bankrupt.  After  fifteen  or 
twenty  hours  briefing  the  subject  he  gave  the  bankrupt 
an  opinion  that  he  had  no  interest  in  the  trust  and  that 
it  need  not  be  scheduled  and  he  did  not  include  it  in  the 
schedules   [Rec.   p.   97].     Martin  Goldman  testified  that 


he  did  not  have  any  intent  to  conceal  from  the  trustee  or 
creditors  the  existence  of  any  property  or  to  cause  his 
cHent  to  conceal  any  property  from  the  court  or  trustee, 
or  to  cause  his  client  to  make  a  false  oath  [Rec.  p.  98J. 
The  brief  which  Martin  Goldman  prepared  as  a  basis 
for  his  advice  to  the  bankrupt  that  the  interest  in  the 
trust  need  not  be  described  in  the  schedules,  was  intro- 
duced in  evidence  as  Trustee's  Exhibit  2,  and  appears  on 
pages  239  to  244  of  the  record.  According  to  the  find- 
ings [Finding  VII,  Rec.  p.  41],  the  first  three  pages  of 
this  brief  were  prepared  prior  to  filing  the  schedules. 
The  fourth  page  of  the  original  brief  begins  with  the 
words  "The  crime  of  conspiracy",  etc.,  about  the  center  of 
page  243  of  the  record. 

Four  or  five  days  after  the  matter  of  the  bankruptcy 
was  first  discussed  between  the  bankrupt  and  his  attor- 
ney, the  attorney  gave  the  bankrupt  an  opinion  as  to 
whether  or  not  the  interest  in  the  trust  should  be  described 
in  the  schedules,  and  in  that  conversation  he  told  the 
bankrupt  that  he  had  no  interest  in  the  trust,  and  there- 
fore it  should  not  be  included  in  the  schedules  [Rec.  p. 
101].  He  did  not  have  any  discussion  with  the  bankrupt 
wherein  the  advisability  of  setting  forth  all  the  facts  in 
the  schedules  was  discussed.  He  explained  to  the  bank- 
rupt the  meaning  of  Schedule  B-4  but  did  not  discuss  it 
with  him.  They  had  no  discussion  as  to  whether  or  not 
it  would  be  advisable  to  set  all  the  facts  forth  in  the 
schedules  and  let  the  court  determine  whether  or  not  there 
was  any  title  or  anything  that  passed  to  the  trustee.  Sev- 
eral times,  maybe  one  or  two,  before  the  schedules  were 
filed,  the  bankrupt  and  Martin  Goldman,  his  attorney, 
discussed  generally  the  bankrupt's  assets  and  liabilities. 
In  that  discussion  they  discussed  the  possibility  that  the 
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bankrupt  might  ha\e  an  interest  in  the  trust.  The  bank- 
rupt's attorney  got  out  a  copy  of  the  trust  and  told  the 
bankrupt  that  he  could  not  tell  him  at  once  whether  that 
was  an  asset  or  not,  and  five  or  six  days  or  maybe  a  week 
later  he  told  the  bankrupt  it  was  not  [Rec.  p.  103 J.  The 
reason  the  bankrupt  gave  his  attorney  for  desiring  to  file 
the  petition  in  bankruptcy  was  that  he  had  been  in  the 
real  estate  business  and  in  the  construction  business,  and 
because  of  the  war  that  business  had  ceased  and  he 
couldn't  get  any  more  materials;  he  had  been  out  of 
business  at  that  time  for  practically  a  year  and  a  half 
and  he  was  simply  eating  up  his  accumulated  earnings 
trying  to  keep  his  office  open;  he  was  taking  his  medical 
examination  and  he  had  an  obligation  to  his  brother-in- 
law  coming  due  of  many  thousands  of  dollars,  and  if  he 
went  into  the  army  he  wanted  to  feel  free  and  easy  about 
his  obligations.  He  did  not  say  anything  to  his  attorney 
about  the  fact  that  his  aunt  was  getting  old  and  her 
health  was  not  any  too  good  and  he  had  better  get  this 
thing  cleared  up  before  she  died  so  the  creditors  wouldn't 
grab  it.  The  age  or  condition  of  health  of  the  bankrupt's 
aunt  was  not  discussed  at  all  and  the  efifect  of  her  death, 
permitting  creditors  to  acquire  what  he  received  or  might 
receive  from  her  was  not  discussed  until  after  the  first 
meeting  of  creditors.  The  bankrupt's  attorney  had  not 
explained  to  the  bankrupt  prior  to  the  first  meeting  of 
creditors  the  provisions  of  the  law  concerning  any  prop- 
erty that  he  might  acquire  by  devise  or  descent  within  six- 
months  after  the  filing  of  the  petition  [Rec.  p.  105].  The 
bankrupt's  attorney  had  met  the  bankrupt's  aunt  and 
knew  she  was  of  advanced  age  and  poor  health,  but  she 
had  been  in  poor  health  for  many  years  [Rec.  p.  106]. 


The  referee  found  that  the  interest  in  the  trust  should 
have  been  described  in  the  bankrupt's  schedules,  but  that 
the  bankrupt  was  not  guilty  of  any  bad  faith  or  con- 
cealment of  assets  or  knowingly  or  intentionally  making 
a  false  oath  [Rec.  p.  42],  and  denied  both  the  petition  for 
an  order  revoking  the  bankrupt's  discharge  and  the  peti- 
tion for  an  order  that  the  trustee  was  the  owner  of  the 
bankrupt's  interest  in  the  trust.  The  District  Judge 
adopted  the  referee's  findings  and  order. 

Summary  of  Argument. 

1.  THE  LAW  PRESUMES  THAT  THE  OMISSION  OF  THE 
INTEREST  IN  THE  TRUST  FROM  THE  SCHEDULES  WAS  IN- 
TENTIONAL AND  FRAUDULENT,  AND  THE  BANKRUPT  DID 
NOT  OVERCOME  THIS  PRESUMPTION,  AND  HIS  DISCHARGE 
SHOULD  BE  REVOKED  UNDER  SECTION  15  OF  THE  BANK- 
RUPTCY  ACT. 

2.  THE  BANKRUPT  WAS  NOT  WARRANTED  IN  RELYING 
UPON  THE  ADVICE  OF  COUNSEL  WITH  REFERENCE  TO 
PLAIN,    PALPABLE   AND   TRANSPARENT   FACTS. 

3.  WHILE  THE  PROVISIONS  OF  THE  TRUST  PROHIBITED 
ALIENATION  AND  LEVY  BY  CREDITORS  DURING  ITS  EX- 
ISTENCE, IT  TERMINATED  UPON  THE  DEATH  OF  EDITH 
HUFF,  AND  THE  BANKRUPT  COULD  HAVE  ASSIGNED  HIS 
INTERST  AT  ANY  TIME,  EFFECTIVE  AS  OF  THE  DATE  OF 
THE  TERMINATION  OF  THE  TRUST,  AND  THEREFORE  TITLE 
TO  THE  BANKRUPT'S  INTEREST  PASSED  TO  THE  TRUSTEE, 
EFFECTIVE  AS  OF  THE  DATE  OF  THE  TERMINATION  OF  THE 
TRUST. 

4.  EVEN  IF  THE  TITLE  DID  NOT  PASS  TO  THE  TRUSTEE, 
THE  TRUSTEE  IS  IN  THE  POSITION  OF  THE  MOST  FAVORED 
CREDITOR  AND  IS  ENTITLED  TO  THE  SAME  EQUITABLE  RE- 
LIEF  THAT  WAS  GIVEN  THE  PLAINTIFF  IN  KELLEY  V. 
KELLEY. 
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ARGUMENT. 

1.  The  Law  Presumes  That  the  Omission  of  the  In- 
terest in  the  Trust  From  the  Schedules  Was  In- 
tentional and  Fraudulent,  and  the  Bankrupt  Did 
Not  Overcome  This  Presumption,  and  His  Dis- 
charge Should  Be  Revoked  Under  Section  15  of 
the  Bankruptcy  Act. 

Bankruptcy  Act,  Section  15: 

"The  Court  may,  upon  application  of  parties  in  in- 
terest who  have  not  been  guilty  of  undue  laches,  filed 
at  any  time  within  one  year  after  the  discharge  shall 
have  been  granted,  revoke  it  if  it  shall  be  made  to 
appear  that  it  was  obtained  through  the  fraud  of  the 
bankrupt,  that  the  knowledge  of  the  fraud  has  come 
to  the  petitioners  since  the  granting  of  the  discharge 
and  that  the  actual  facts  did  not  warrant  the  dis- 
charge." 

The  petition  for  an  order  revoking  the  discharge  [Rec. 
pp.  5-6]  alleged  all  the  facts  necessary  under  Section  15. 
and  the  referee  found  in  favor  of  petitioner  on  all  issues 
except  that  the  discharge  was  obtained  through  the  fraud 
of  the  bankrupt  and  that  the  actual  facts  did  not  warrant 
the  discharge. 

Fanners'  Savings  Bank,  ct  al.  v.  Anton,  1  F.  (2d)  103 
(C.  C.  A.  8): 

"The  filing  of  the  petition  in  bankruptcy  and  the 
schedules,  in  legal  effect,  amounted  to  a  solemn 
declaration  and  representation  by  the  bankrupt  to  the 
bankruptcy  court,  the  trustee  and  the  creditors  that 
every  statement  contained  therein  was  true,  and  that 
every  item  of  property  belonging  to  the  bankrupt  and 
which  under  the  Bankruptcy  Act  should  be  listed 
therein,  had  been  so  listed.     The  act  is  of  such  a 


•  The  referee  found  that  the  interest  in  the  trust  should 
have  been  described  in  the  bankrupt's  schedules,  but  that 
the  bankrupt  was  not  guilty  of  any  bad  faith  or  con- 
cealment of  assets  or  knowingly  or  intentionally  making 
a  false  oath  [Rec.  p.  42],  and  denied  both  the  petition  for 
an  order  revoking  the  bankrupt's  discharge  and  the  peti- 
tion for  an  order  that  the  trustee  was  the  owner  of  the 
bankrupt's  interest  in  the  trust.  The  District  Judge 
adopted  the  referee's  findings  and  order. 

Summary  of  Argument. 

1.  THE  LAW  PRESUMES  THAT  THE  OMISSION  OF  THE 
INTEREST  IN  THE  TRUST  FROM  THE  SCHEDULES  WAS  IN- 
TENTIONAL AND  FRAUDULENT,  AND  THE  BANKRUPT  DID 
NOT  OVERCOAIE  THIS  PRESUMPTION,  AND  HIS  DISCHARGE 
SHOULD  BE  REVOKED  UNDER  SECTION  15  OF  THE  BANK- 
RUPTCY  ACT. 

2.  THE  BANKRUPT  WAS  NOT  WARRANTED  IN  RELYING 
UPON  THE  ADVICE  OF  COUNSEL  WITH  REFERENCE  TO 
PLAIN,    PALPABLE   AND   TRANSPARENT   FACTS. 

3.  WHILE  THE  PROVISIONS  OF  THE  TRUST  PROHIBITED 
ALIENATION  AND  LEVY  BY  CREDITORS  DURING  ITS  EX- 
ISTENCE, IT  TERMINATED  UPON  THE  DEATH  OF  EDITH 
HUFF,  AND  THE  BANKRUPT  COULD  HAVE  ASSIGNED  HIS 
INTERST  AT  ANY  TIME,  EFFECTIVE  AS  OF  THE  DATE  OF 
THE  TERMINATION  OF  THE  TRUST,  AND  THEREFORE  TITLE 
TO  THE  BANKRUPT'S  INTEREST  PASSED  TO  THE  TRUSTEE, 
EFFECTIVE  AS  OF  THE  DATE  OF  THE  TERMINATION  OF  THE 
TRUST. 

4.  EVEN  IF  THE  TITLE  DID  NOT  PASS  TO  THE  TRUSTEE, 
THE  TRUSTEE  IS  IN  THE  POSITION  OF  THE  MOST  FAVORED 
CREDITOR  AND  IS  ENTITLED  TO  THE  SAME  EQUITABLE  RE- 
LIEF THAT  WAS  GIVEN  THE  PLAINTIFF  IN  KELLEY  V. 
KELLEY. 


— 7— 
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1.  The  Law  Presumes  That  the  Omission  of  the  In- 
terest in  the  Trust  From  the  Schedules  Was  In- 
tentional and  Fraudulent,  and  the  Bankrupt  Did 
Not  Overcome  This  Presumption,  and  His  Dis- 
charge Should  Be  Revoked  Under  Section  15  of 
the  Bankruptcy  Act. 
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terest who  have  not  been  guilty  of  undue  laches,  filed 
at  any  time  within  one  year  after  the  discharge  shall 
have  been  granted,  revoke  it  if  it  shall  be  made  to 
appear  that  it  was  obtained  through  the  fraud  of  the 
bankrupt,  that  the  knowledge  of  the  fraud  has  come 
to  the  petitioners  since  the  granting  of  the  discharge 
and  that  the  actual  facts  did  not  warrant  the  dis- 
charge." 

The  petition  for  an  order  revoking  the  discharge  [Rec. 
pp.  5-6]  alleged  all  the  facts  necessary  under  Section  15. 
and  the  referee  found  in  favor  of  petitioner  on  all  issues 
except  that  the  discharge  was  obtained  through  the  fraud 
of  the  bankrupt  and  that  the  actual  facts  did  not  warrant 
the  discharge. 

Farmers'  Savings  Bank,  et  al.  v.  Anton,  1  F.  (2d)  103 
(C.  C.  A.  8) : 

"The  filing  of  the  petition  in  bankruptcy  and  the 
schedules,  in  legal  effect,  amounted  to  a  solemn 
declaration  and  representation  by  the  bankrupt  to  the 
bankruptcy  court,  the  trustee  and  the  creditors  that 
every  statement  contained  therein  was  true,  and  that 
every  item  of  property  belonging  to  the  bankrupt  and 
which  under  the  Bankruptcy  Act  should  be  listed 
therein,  had  been  so  listed.     The  act  is  of  such  a 


nature  that  its  direct  tendency  is  to  disarm  suspicion 
and  halt  investigation, 

"That  this  is  true  will  become  apparent  when  it  is 
remembered  that  the  bankrupt  in  verifying  the  peti- 
tion, 'makes  solemn  oath  that  the  statements  con- 
tained therein  are  true  according  to  his  best  knowl- 
edge, information  and  belief,  .  .  .  that  the  sched- 
ules hereto  annexed,  marked  Exhibit  B,  and  verified 
by  your  petitioner's  oath,  contains  an  accurate  in- 
ventory of  all  his  property,  both  real  and  personal' 
and  is  'a  statement  of  all  his  estate  both  real  and 
personal  in  accordance  with  the  Act  of  Congress 
relating  to  Bankruptcy';  and  that  the  bankrupt  pos- 
sesses no  other  'goods  or  personal  property  of  any 
other  description'. 

"Because  of  the  nature  and  tendency  of  the  acts 
and  declarations  mentioned,  the  law  presumes,  if 
property  which  should  have  been  included  in  the 
schedules  is  omitted  therefrom,  that  its  omission  was 
intentional  and  fraudulent,  and  for  the  purpose  of 
concealing  the  same  with  intent  to  hinder,  delay  and 
defraud  his  creditors.  The  burden  is  cast  upon  the 
bankrupt  to  overcome  that  presumption  by  a  satis- 
factory explanation  of  the  omission  before  he  can 
obtain  a  discharge  from  his  debts." 

In  re  Shute,  38  F.  (2d)  769  (C.  C.  A.  9): 

"Because  of  the  nature  and  tendency  of  the  act 
and  declarations  mentioned,  the  law  presumes,  if 
property  which  should  have  been  included  in  the 
schedules  is  omitted  therefrom,  that  its  omission  was 
intentional  and  fraudulent,  and  for  the  purpose  of 
concealing  the  same  with  intent  to  hinder,  delay  and 
defraud  his  creditors.  The  burden  is  cast  upon  the 
bankrupt  to  overcome  that  presumption  by  a  satis- 
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factory  explanation  of  the  omissions  before  he  can 
obtain  a  discharge  from  his  debts."    .    .    . 

"If  intelHgcnt  bankrupts  can  be  relieved  of  the 
consequences  of  false  statements  in  these  returns  for 
reasons  which  are  here  offered,  the  fear  of  a  denial 
of  a  discharge  would  constitute  no  deterrent  to  con- 
cealment and  falsity.  Here,  as  elsewhere,  if  one  to 
his  own  advantage  and  in  careless  disregard  of  the 
rights  of  others  recklessly  asserts  to  be  true  that 
which  by  use  of  means  at  hand  he  could  easily  learn 
to  be  untrue,  he  is  chargeable  with  fraud." 

Applying  this  court's  language  as  used  in  the  above  de- 
cision to  this  matter,  not  only  by  use  of  the  means  at  hand 
could  the  bankrupt  have  learned  that  the  interest  in  the 
trust  estate  should  have  been  scheduled,  but  also  there 
was  no  facts  that  indicated  that  it  could  be  properly  omit- 
ted from  the  sworn  schedules. 

Evidence  is  required  to  overcome  a  presumption,  and  in 
this  matter  there  is  not  only  no  such  evidence,  but,  on  the 
contrary,  the  evidence  proves  clearly  that  the  conduct  of 
the  bankrupt  in  concealing  the  existence  of  the  trust  was 
deliberate  and  premeditated.  The  facts  are  similar  to 
those  in  Sinclair  v.  Butt,  284  F.  568,  where  the  Circuit 
Court  of  the  Eighth  Circuit  said  that  the  oath  of  the 
bankrupt  was  knowingly  false  because  the  assets  omitted 
from  the  schedules  were  discussed  by  the  bankrupt  and  his 
attorney  before  the  schedules  were  made  out.  This  is  not 
a  case  where  the  asset  was  overlooked  or  was  considered 
too  trifling  in  value  to  be  included,  but  one  where  the 
matter  of  the  omission  of  the  trust  interest  from  the 
schedules  was  discussed  several  times,  a  brief  was  pre- 
pared, and  both  the  bankrupt  and  his  attorney  knew  that 
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it  was  being  omitted  and  intended  to  omit  it.  The  bank- 
rupt had  literally  lived  with  this  trust  for  probably  fifteen 
years,  and  his  attorney  had  a  copy  of  it  in  his  possession 
for  months  before  the  preparation  of  the  schedules.  They 
do  not  contend  that  they  did  not  understand  the  nature  of 
ihe  document.  The  ground  adopted  by  the  bankrupt's 
.ittorney  as  a  basis  for  the  omission  of  the  trust  interest 
from  the  schedules,  that  the  title  thereto  did  not  pass  to 
the  trustee  in  bankruptcy,  is  not  only  not  the  law,  but 

THE  VERY  BRIEF  WHICH  THE  ATTORNEY  PREPARED  AS  AU- 
THORITY   FOR    HIS    ADVICE    CONTAINS    NO    AUTHORITY    TO 

SUPPORT  HIS  POSITION,  and  the  correct  rule  of  law  was 
available  on  every  hand.  In  fact,  it  is  impossible  to  com- 
prehend how  any  attorney  could  spend,  not  fifteen  or 
twenty  hours,  but  two  hours  and  not  find  the  correct  rule 
of  law. 

Let  us  put  ourselves  in  the  position  of  the  bankrupt's 
attorney,  advising  our  client  in  this  matter,  and  having 
in  mind  all  the  duties  and  responsibilities  of  an  attorney, 
as  well  as  the  effect  on  the  client  of  a  false  oath,  the  con- 
cealment of  assets,  the  possibility  of  the  denial  of  a  dis- 
charge and  prosecution  and  imprisonment.  It  also  re- 
quires a  very  unusual  type  of  mind  for  an  attorney  to  not 
consider  his  own  position,  the  possible  indictment  for  con- 
spiracy to  conceal  assets,  subordination  of  perjury  and 
disbarment  for  advising  the  violation  of  a  law. 

The  very  wording  of  Schedule  B-4  is  of  itself  a  most 
compelling  authority  for  the  inclusion  in  this  schedule  of 
any  assets  that  might  possibly  come  within  the  definitions 
therein  set  forth.  The  whole  nature  of  the  bankruptcy 
proceedings  is  such  as  to  put  even  the  veriest  tvro  on 
notice  that  this  is  a  proceeding  in  which  it  has  been  neces- 
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sary  to  answer  the  most  detailed  questions  concerning 
assets  and  wherein  it  was  intended  that  the  bankrupt  shall 
describe  everything  he  may  own  or  expect  to  acquire,  all 
in  a  serious  proceeding  under  oath.  There  are  no  condi- 
tions that  would  justify  the  omission  of  the  trust  interest 
from  the  bankrupt's  schedules.  Including  it  in  the 
schedules  would  not  prejudice  the  bankrupt's  rights.  If  he 
had  any  reservation  or  argument  that  the  title  did  not 
pass  such  could  be  included  in  the  schedules  with  the  de- 
scription of  the  trust  interest. 

Accompanying  counsel  for  the  bankrupt  on  his  search 
for  the  law,  and  accepting,  for  the  moment,  his  position 
that  he  would  be  justified  in  disregarding  the  plain  man- 
date of  the  bankruptcy  petition  and  schedules,  let  us  see 
what  he  would  find  in  a  few  moments'  examination  of 
some  of  the  leading  authorities  on  bankruptcy. 

Probably  the  best  known  and  most  widely  used  text 
book  on  bankruptcy  is  Remington,  section  577  of  which 
is  as  follows: 

"Section  577.  Schedule  B.  calls  for  a  complete 
statement  of  all  the  property  of  the  bankrupt.  If 
property  has  been  omitted  from  Schedule  B  the  law 
presumes,  in  the  absence  of  a  showing  to  the  con- 
trary, that  the  omission  is  intentional  and  fraudu- 
lent. The  burden  is  cast  on  the  bankrupt  to  over- 
come the  presumption  by  a  satisfactory  explanation 
of  the  omission  before  he  can  get  his  discharge." 

Cited  as  authority  for  the  foregoing  text  are  the  fol- 
lowing decisions : 

In  re  Shiitc.  38  F.  (2d)  769  (C.  C.  A.  9) : 
Heilhronner  v.  L.  Dinkelspiel  Co.,  20  F.  (2d)  93; 
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Farmers  Savings  Bank  v.  Anton,  1  F.  (2d)  103; 
Sinclair  v.  Butt,  284  F.  568; 
Siegel  v.  Cartel,  164  F.  691; 
In  re  Breitling,  133  F.  146. 

It  would  require  but  a  moment  to  ascertain  that  the 
foregoing  decisions  all  support  the  rule  stated  by  Rem 
ington. 

Section  577  of  Remington  then  continues : 

"When  it  is  proven  that  the  bankrupt  had  cash 
which  he  did  not  schedule,  his  discharge  will  be  de- 
nied. In  like  manner,  the  deliberate  failure  to  schedule 
insurance  policies  is  not  only  concealment,  but  the 
verification  of  the  schedule  with  such  an  omission  in 
it  constitutes  a  false  oath  within  the  meaning  of  Sec- 
tion 29b(2),  11  USCA  48b(2).  It  is  the  duty  of 
the  bankrupt  to  list  all  his  insurance  policies  so  that 
the  trustee  can  consider  them  and  determine  to  what 
extent  they  constitute  assets.  The  bankrupt  should 
not  take  the  responsibility  of  determining  this  ques- 
tion. That  the  bankrupt  believes  it  has  no  cash  value 
is  not  sufficient  excuse  for  not  scheduling  a  policy. 
Omitting  property  on  the  advice  of  counsel  on  the 
ground  that  it  is  part  of  the  bankrupt's  exemption, 
even  if  the  omission  is  in  good  faith,  is  a  ground  for 
denying  the  discharge. 

"The  amendatory  Act  of  June  22,  1938,  did  not 
change  the  requirements  as  to  scheduling  property  m 
reversion,  remainder  or  expectancy,  including  prop- 
erty held  in  trust  for  the  bankrupt,  or  subject  to  any 
power  or  right  to  dispose  of  or  to  charge.  However, 
Section  70,  11  USCA  110,  was  amended  so  as  to 
vest  in  the  trustee  certain  interests  which  might  vest 
in  the   bankrupt  within   six  months   of  bankruptcy. 
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Accordingly,  qualifying  changes  have  been  made  in 
Schedule  li-4  in  which  interests  of  the  kind  above  set 
out  are  required  to  be  listed.  The  change  consists  in 
a  requirement  that  the  bankrupt  state  the  location  of 
the  pro])erty,  the  name  and  description  of  the  person 
now  enjoying  the  same,  the  value  thereof,  and  from 
whom  and  in  what  manner  the  bankrupt's  interest  in 
such  property  is  or  will  be  derived.     *     *     * 

"The  rule  which  requires  the  bankrupt  to  list  all 
policies  of  insurance  in  order  that  the  court  may  de- 
termine whether  or  not  an  interest  therein  passes  to 
the  estate,  is  paralleled  by  a  similar  rule  which  re- 
quires the  bankrupt  to  list  all  property  of  every  kind 
which  may  possibly  be  comprehended  within  the  wide 
general  terms  set  forth  in  Schedule  B-4.  The  bank- 
rupt must  not  assume  to  determine  whether  or  not  a 
contingent  interest  is  one  that  will  pass  to  the  trustee 
of  his  estate.  The  form  does  not  distinguish  between 
vested  and  contingent  interests.  It  is  not  unusual  for 
a  bankrupt  to  be  required  to  report  property  which 
will  not  vest  in  the  trustee  of  his  estate.  Exempt 
property  is  an  instance.  Another  is  property  which 
passed  under  an  assignment  for  the  benefit  of  credi- 
tors more  than  four  months  before  the  bankruptcy, 
and  another  is  the  requirement  in  Schedule  B-4  that 
the  bankrupt  report  any  interest  in  remainder,  vested 
or  contingent,  or  in  expectancy. 

"Where  the  ownership  of  the  bankrupt  is  doubtful, 
and  he  omits  property  on  the  advice  of  counsel,  he 
may  succeed  in  getting  his  discharge  over  objections 
charging  fraudulent  concealment.  The  better  course 
is  to  list  everything  in  which  an  antagonistic  creditor 
might  claim  the  bankrupt  had  any  interest,  and  ac- 
company the  listing  with  a  statement  of  the  name  of 
the  person  whom  the  bankrupt  regards  as  the  owner 
rather  than  himself.     *    *     *" 


—14— 

Corpus  Juris  Segundum  seems  to  be  one  of  Mr.  Gold- 
man's favorite  text  books.  In  his  brief  on  which  he  spent 
fifteen  to  twenty  hours  to  determine  whether  the  interest 
in  the  trust  should  be  scheduled  he  cites  C.  J.  S.  five  times, 
all  in  volume  8,  pages  482,  485,  631,  663,  and  the  1943 
annotations.  If  he  had  just  turned  to  page  1413  in  vol- 
ume 8,  he  would  have  found  the  following  statement,  con- 
cerning the  omission  of  items  from  schedules: 

"That  the  omission  was  made  on  advice  of  counsel 
does  not  of  itself  excuse  it." 

As  authority  for  the  foregoing  text  the  following  de- 
cisions are  cited: 

In  re  Russell,  52  F.  (2d)  794; 
The  Perel,  51  F.  (2d)  506; 
In  re  Merrilt,  28  F.  (2d)  679; 
Sinclair  v.  Butt,  284  F.  568. 

Reading  further  Mr.  Goldman  would  have  found  the 
following  statement: 

"It  will  be  excused  for  such  reason  only  if  it  also 
appears  that  the  bankrupt  stated  the  facts  fully  to  his 
counsel,  and  that  the  advice  of  the  latter  was  given 
and  acted  on  in  good  faith,  with  regard  to  a  matter 
of  law  only.  He  is  not  justified  in  relying  on  the 
advice  of  his  attorney  with  reference  to  plain,  pal- 
pable and  transparent  facts." 

We  could  devote  pages  to  quoting  the  text  of  all  the 
various  text  books  on  bankruptcy,  and  the  result  would  be 
to  pile  up  quotation  upon  quotation  similar  to  Remington 
and  C.  J.  S.  Not  one  of  these  text  books  would  sup- 
port THE  POSITION  TAKEN  BY  Mr.  GoLDMAN. 
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In  no  text  book  or  decision  and  in  no  place  in 
the   law   can   support   be   found   for   the    position 

TAKEN   BY   Mr.   GoLDMAN,   AND  EVERY  TEXT    BOOK  STATES 
THE   LAW   CONTRARY    TO  THE    PRINCIPLE   THAT    Mr.    GoLD 
MAN    TESTIFIED    HE    HAD   DETERIVIINED   TO    BE   THE    LAW    AS 
A  RESULT  OF  FIFTEEN  TO  TWENTY  HOURS  STUDY. 

Had  Mr.  Goldman  desired  to  consider  an  authority  cit- 
ing decisions,  it  would  not  have  required  but  a  moment 
for  him  to  have  turned  to  perhaps  the  leading  Federal  au- 
thority, U.  S.  C.  A.  Bankruptcy,  the  sections  comparing 
to  Sections  14  and  15  of  the  Act,  and  found  the  follow- 
ing decisions : 

Pollack  V.  Meyer  Bros.  Drug  Co.,  233  F.  861,  where 
the  bankrupt  was  a  beneficiary  under  a  trust  in  a  state 
court  proceeding,  which  was  not  listed  in  his  schedules 
and  the  defense  offered  that  because  the  title  to  the  interest 
in  the  trust  did  not  pass  to  the  trustee  in  bankruptcy  it 
need  not  be  described  in  the  schedules,  and  the  court  said : 

"It  is  not  unusual  to  require  a  report  of  property 
which  cannot  be  utilized  by  the  trustee.  For  example, 
a  bankrupt  is  required  to  report  all  the  property 
which  he  claims  as  exempt,  although  all  that  can  be 
done  with  it  is  to  set  it  off  to  him.  Again  he  is  re- 
quired to  report  what  portion  of  the  bankrupt  estate 
has  passed  under  assignment  for  benefit  of  creditors, 
although  if  it  was  more  than  four  months  before  the 
bankruptcy,  it  cannot  be  recovered  by  the  trustee. 
Other  provisions  might  be  cited  but  this  is  sufficient 
for  our  purposes.  In  other  words,  the  rule  requires 
the  reporting  of  much  property  that  may  or  may  not 
be  held  by  the  trustee,  that  the  court  may  determine 
its  liability  for  the  payment  of  debts.  Such  de- 
termination is   a  part  of  the  administration  of   the 
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estate.  Bearing  this  in  mind,  the  rules  require  the 
bankrupt  to  report  any  interest  he  had  in  remainder, 
vested  or  contingent,  or  in  expectancy,  and  that  he 
had  an  interest,  either  in  remainder  or  expectancy,  in 
this  state  court  trust  is  beyond  dispute." 

Duggins  v.  Heffron,  128  F.  (2d)  546,  a  decision  by  this 
court,  where  the  bankrupt's  discharge  was  denied  on  the 
ground  he  omitted  property  from  his  schedules,  although 
the  trustee  was  unsuccessful  in  his  efforts  to  recover  the 
property,  and  the  defense  was  offered  that  the  estate  did 
not  suffer  by  the  omission — which  will  undoubtedly  be 
argued  here  and  of  which  we  will  have  more  to  say  later 
— and  this  court  said: 

"The  statute  requires  a  disclosure  of  all  the  prop- 
erty of  the  estate  to  enable  the  trustee  to  investigate 
any  claim  so  to  hold  it.  It  is  the  duty  of  the  bank- 
ruptcy tribunal,  or  the  court  in  a  plenary  suit,  to  pass 
on  the  results  of  the  trustee's  investigation,  and  not 
the  privilege  of  the  bankrupt  to  determine  whether 
the  bankrupt  may  have  the  benefits  of  bankruptcy 
and  continue  to  own  any  particular  property.  That 
the  concealment  or  false  statement  may  not  have  in- 
jured the  creditors  is  irrelevant." 

Also  Iv  re  Macfarlane,  45  F.  (2d)  994,  this  court  said: 

"In  reaching  this  conclusion,  we  have  assumed  that 
it  was  the  duty  of  the  bankrupt  to  schedule  her  inter- 
est in  the  trust  estate  whether  it  was  subject  to  ad- 
ministration in  the  bankrupcy  court  or  not    .    .    ." 

What  conclusion  must  be  drawn  from  this  startling  sit- 
uation? We  submit  that  it  must  be  that  the  bankrupt's 
attorney  was  not  looking  for  the  law  on  the  question,  but 
for  an  excuse,  no  matter  how  flimsy,  for  omitting  the  de- 
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scription  of  the  interest  in  the  trust  from  the  schedules. 
Can  any  member  of  the  legal  profession  avoid  pondering 
with  amazement  on  the  colossal  gall  of  this  attorney  who 
ignored  the  plain  mandate  of  Schedule  B-4,  by-passed  all 
the  well  known  text  books  on  bankruptcy,  ignored  the  text 
of  C.  J.  S.  in  the  very  volume  from  which  he  quoted  in 
his  brief,  and  then  testified  that,  in  honesty  and  good 
faith,  he  sought  to  ascertain  the  law  on  the  subject,  and 
believed  that  he  had  found  it  in  the  authority  for  the 
proposition  that  because  the  title  to  the  interest  in  the 
trust  did  not  pass  to  the  trustee  it  need  not  be  described 
in  the  schedules,  when  his  brief  contained  no  au- 
thority TO  THAT  EFFECT  AND  ALL  THE  LAW  IS  TO  THE 
CONTRARY? 

It  was  argued  in  the  lower  courts  and  undoubtedly  will 
be  here,  that  no  harm  was  done  by  the  omission  of  the 
trust  interest  from  the  schedules,  because  the  title  did  not 
pass  to  the  trustee,  and  he  could  not  have  taken  any  action 
had  he  known  about  it,  and  no  one  was  injured.  As  this 
court  said  in  Heffron  v.  Duggins,  supra,  injury  to  credi- 
tors is  irrelevant,  and  it  might  have  made  a  great  deal  of 
difference  if  Mrs.  Huff  had  died  four  days  sooner.  They 
intended  to  conceal  the  existence  of  the  trust  and  deceive 
the  court  and  creditors,  in  which  they  were  successful  for 
ten  months,  and  only  the  act  of  God  in  preserving  Mrs. 
Huff's  life  four  days  longer  enabled  them  to  come  out 
in  the  open  and  admit  the  existence  of  the  trust,  because 
they  then  believed  that  the  trustee  could  not  reach  the 
trust  interest. 

Subdivision  (a)(7)  of  Section  70  of  the  Bankruptcy 
Act,  defining  property,  the  title  to  which  passes  to  the 
trustee  in  bankruptcy  by  operation  of  law,  contains  the 
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following  language,  which  would  include  the  bankrupt's 
interest  in  the  trust  estate  if  Mrs.  Huff  had  died  within 
six  months : 

"Contingent  remainders,  executory  devises  and 
limitations,  rights  of  entry  for  condition  broken, 
rights  of  possibilities  of  reverter,  and  like  interests 
in  real  property,  which  were  non-assignable  prior  to 
bankruptcy  and  which,  within  six  months  thereafter 
became  assignable  interests  or  estates  or  give  rise  to 
powers  in  the  bankrupt  to  acquire  assignable  inter- 
ests or  estate;" 

The  petition  in  bankruptcy  was  filed  October  16,  1942 
[Finding  1,  Rec.  p.  36].  Edith  Huff  died  April  20,  1943 
[Finding  V,  Rec.  p.  39]. 

What  would  have  happened  to  this  interest  in  the  trust 
if  Edith  Huff  had  died  at  any  time  within  six  months 
after  the  filing  of  the  petition?  Over  ten  months  was  to 
elapse  before  the  trustee  learned  of  the  existence  of  the 
trust.  The  bankrupt  would  have  had  ample  time  to  re- 
duce his  interest  to  cash,  either  by  collection  or  sale.  If 
they  did  not  intend  to  conceal  the  trust  interest  and  sneak 
it  away  from  the  creditors,  why  was  it  not  included  in 
the  schedules  so  that  the  trustee  might  have  taken  action 
for  the  protection  of  the  bankrupt  estate  in  the  event  of 
the  death  of  the  aunt  within  six  months? 

Permit  us  to  examine  the  reason  assigned  by  the  referee 
in  his  opinion  for  deciding  that  the  bankrupt  and  his 
counsel  acted  in  good  faith: 

"In  this  case,  however,  as  soon  as  the  bankrupt  and 
his  counsel  were  confronted  by  the  trustee  with  the 
information  which  he  had  secured  in  connection  with 
the  interest  in  the  trust,  they  readily  admitted  the 
said  interest."     [Rec.  p.  33.] 
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They  kept  quiet  for  almost  a  year — from  the  date  they 
filed  the  petition  on  October  16,  1942,  to  the  date  the 
bankrupt  filed  his  answer  to  our  petition  on  October  13, 
1943,  and  finally  admitted  it  when  they  were  compelled  to 
answer  under  oath.  What  would  have  been  necessary  to 
show  bad  faith,  more  perjury?  When  you  catch  a 
burglar  decamping  with  the  family  silver  does  he  become 
any  less  a  burglar  by  admitting  that  it  is  the  silver  he  has 
in  his  sack? 

The  manner  of  this  admission  is  also  interesting.  Para- 
graph V  of  the  bankrupt's  answer  [Rec.  p.  10]  admits 
that  he  had  knowledge  of  the  existence  of  the  trust,  but 
also  that  he  had  knowledge  that  he  would  not  be  entitled 
to  any  property  under  it  until  the  death  of  his  aunt. 
Therefore  he  admits  that  he  knew  that  no  prop- 
erty WAS  held  in  trust  for  him. 

Note  the  manner  of  his  denial  of  the  trustee's  allegation 
[Rec.  p.  6j  that  the  bankrupt  was  guilty  of  concealing 
assets  and  a  false  oath  "by  stating  in  Schedule  B-4  filed 
herein  that  he  had  no  property  in  reversion,  remainder  or 
expectancy,  including  property  held  in  trust  for  him  or 
subject  to  any  power  or  right  to  dispose  of  or  to  charge" : 

"Alleges  that  his  statement  in  Schedule  B-4,  that 
he  had  no  property  subject  to  any  right  or  power  in 
him  to  dispose  of  or  to  charge,  was  true;  denies  that 
he  falsely  stated  anything  in  Schedule  B-4  or  in  any 
other  section  or  portion  of  his  schedules  in  bank- 
ruptcy or  in  his  petition  for  bankruptcy." 

They  ignore  the  allegation  concerning  property  in  re- 
version, remainder  or  expectancy  and  property  held  in 
trust.  Under  the  rules  of  pleading,  does  he  not  admit 
that  he  was  guilty  of  concealment  of  assets  and  a  false 
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oath  by  failing  to  deny  that  he  stated  in  his  schedules  that 
he  had  no  property  in  reversion,  remainder  or  expectancy 
or  property  held  in  trust  for  him? 

The  Circuit  Court  of  the  Eighth  Circuit  in  Sinclair  v. 
Butt,  284  F.  568,  disagreed  with  the  referee  and  held  that 
where  the  bankrupt  and  his  attorney  discussed  the  points 
involved  in  the  schedules  before  the  schedules  were  pre- 
pared, that  the  oath  was  knowingly  false.  If  a  false  state- 
ment was  knowingly  made  there  can  be  no  good  faith. 

Having  commenced  this  bankruptcy  proceeding  for  the 
purpose  of  protecting  the  valuable  trust  interest,  with  the 
idea  that  Mrs.  Huff  would  die  within  six  months  and  they 
would  be  able  to  conceal  the  existence  of  the  trust  from 
the  court  and  creditors,  their  guilty  consciences  accused 
them,  and  instead  of  admitting  that  the  purpose  of  the 
bankruptcy  was  the  protection  of  the  trust  interest,  they 
offered  the  most  ridiculous  explanation,  as  shown  by  the 
testimony  of  the  bankrupt's  attorney  as  follows : 

"Q.  Well,  when  bankrupt  first  discussed  the  filing 
of  this  petition  in  bankruptcy,  what  reason  did  he 
give  you  for  a  desire  to  file  a  petition?  A.  He  had 
been  in  the  real  estate  business  and  the  construction 
business,  and  because  of  the  war  that  business  had 
ceased,  you  couldn't  get  any  more  materials.  He  had 
been  out  of  that  business  at  that  time  for  practically 
a  year  and  a  half  and  was  simply  eating  up  his  ac- 
cumulated earnings,  trying  to  keep  his  ofifice  open. 
Furthermore,  he  had  been  inducted,  not  inducted,  but 
he  was  taking  his  medical  examination,  and  he  had  an 
obligation  to  his  brother-in-law  coming  due  of  many 
thousands  of  dollars,  and  if  he  went  into  the  army  he 
wanted  to  feel  free  and  easy  about  his  obligations, 
and  I  suggested  that  under  the  circumstances  he  had 
a  right  to  file  bankruptcy. 
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Q.  Did  he  say  anything  to  you  about  the  fact  that 
his  aunt  was  getting  quite  old  and  her  health  was  not 
any  too  good,  and  he  had  better  get  this  thing  cleared 
up  before  she  died,  so  the  creditors  wouldn't  grab  it? 

A.     The  answer  is  no."     [Rec.  pp.  103-105.] 

Let  us  take  this  explanation  apart  and  see  how  utterly 
ridiculous  it  is. 

"He  had  been  in  the  real  estate  business  and  the 
construction  business,  and  because  of  the  war  that 
business  had  ceased,  you  couldn't  get  any  more 
materials." 

Did  everyone  in  the  real  estate  and  construction  busi- 
ness go  into  bankruptcy  because  of  the  war?  Real  estate 
activity,  as  shown  by  the  recordings  in  the  public  records, 
increased  tremendously  after  the  commencement  of  the 
war.  As  shown  by  the  building  permits  issued  in  Los 
Angeles  County,  building  construction  has  been  carried 
on  in  a  large  volume  since  the  war  commenced.  There 
has  been  a  manpower  shortage  and  a  great  demand  for 
persons  experienced  in  construction  work. 

"He  had  been  out  of  that  business  at  that  time 
for  practically  a  year  and  a  half  and  he  was  simply 
eating  up  his  accumulated  earnings,  trying  to  keep 
his  office  open." 

How  would  bankruptcy  improve  that  situation?  In- 
stead of  eating  up  the  accumulated  earnings  slowly  and 
getting  the  benefit  of  them,  he  would  be  required  to  pay 
them  all  immediately  to  the  trustee. 

Then  the  statement  about  being  inducted  in  the  army 
and  his  desire  to  feel  free  about  his  obligations.  No  ac- 
tion could  be  prosecuted  against  him  while  he  was  in  the 
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army.  His  attorney's  statement  that  under  those  circum- 
stances he  had  a  right  to  file  bankruptcy.  Any  citizen 
possesses  such  right  and  he  cannot  be  called  upon  for  ex- 
planations o£  any  kind,  and  no  reasons  need  be  given  be- 
yond the  mere  desire. 

A  bankruptcy  proceeding  is  not  a  trivial  or  inconse- 
quential matter.  It  possesses  a  stigma  in  the  minds  of 
the  general  public  that  induces  almost  everyone  to  resort 
to  every  possible  device  to  avoid  it.  It  is  a  proceeding  of 
some  little  expense. 

Of  course,  if  he  had  a  valuable  trust  estate  that  he 
would  receive  on  the  death  of  his  aunt,  and  if  she  was 
old  and  in  poor  health  and  might  die  at  any  time — and  did 
die  in  six  months  and  four  days — and  he  wanted  to  avoid 
paying  his  creditors,  then  a  most  compelling  reason  ex- 
isted for  the  bankruptcy  proceedings.  To  say  that  a 
bankruptcy  proceeding  would  be  filed  for  the  trivial  rea- 
sons Mr.  Goldman  gave,  and  that  no  mention  was  made 
of  the  protection  of  the  trust  interest,  the  only  assets  of 
any  substantial  value  that  might  be  jeopardized,  is  so 
crudely  false  that  if  it  had  not  been  prompted  by  such 
wicked  motives  and  in  such  a  serious  matter,  would  be 
laughable.  The  bankrupt  and  his  attorney  undoubtedly 
discussed  the  matter  many  times,  and  weighed  every  fact, 
as  only  a  couple  of  conspirators  could,  and  reached  the 
conclusion  that  Mrs.  Huff  would  probably  die  within  six 
months — they  were  only  four  days  wrong— and  that  they 
could  conceal  the  trust  and  the  estate  would  be  closed  and 
the  creditors  never  learn  of  its  existence.  Had  they  not 
been  conspiring  Mr.  Goldman  would  have  admitted  the 
obvious,  that  the  protection  of  the  trust  estate  v/as  the 
purpose  of  the  bankruptcy  proceeding.  The  murderer 
avoids  talking  about  where  the  body  is  buried. 
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2.  The  Bankrupt  Was  Not  Warranted  in  Relying 
Upon  the  Advice  of  Counsel  With  Reference  to 
Plain,  Palpable  and  Transparent  Facts. 

The  bankrupt  was  guilty  of  a  false  oath  and  the  con- 
cealment of  the  trust  interest  which,  to  say  the  least,  was 
an  asset  in  which  the  trustee  had  a  possible  contingent  in- 
terest, and  one  of  which  he  was  entitled  to  all  the  informa- 
tion required  in  Schedule  B-4,  The  bankrupt's  conduct 
was  with  knowledge  and  intent,  because  the  very  question 
was  discussed  by  himself  and  his  attorney,  but  it  is  ex- 
cused on  the  ground  that  he  relied  on  the  advice  of  coun- 
sel. If  we  assume  that  the  advice  of  counsel  was  given 
in  good  faith— one  of  the  necessary  elements — which  we 
submit  would  be  difficult  for  even  the  most  credulous,  still 
the  advice  of  counsel  cannot  be  used  to  shield  a  bankrupt 
from  the  consequences  of  frauds  and  crimes  when  the 
question  involved  is  plain  and  transparent,  a  question  of 
fact  only  and  in  no  sense  a  question  of  law. 

In  re  Breitling,  133  F.  146  (C.  C.  A.  7)  : 

"If  it  be  doubtful  whether  a  specific  item  of  prop- 
erty should  go  to  creditors  or  be  reserved  by  the 
bankrupt,  it  is  not  for  him  to  constitute  himself  the 
judge,  concealing  the  fact,  but:  it  is  his  duty  to  dis- 
close the  transaction,  that  the  bankrupt  court  may 
determine  the  right.  In  re  Gailey,  62  C.  C.  A.  336, 
127  Fed.  538." 
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Sinclair  v.  Butt,  284  F.  568  (C.  C.  A.  8)  : 

"It  is  admitted  in  argument  that  the  oath  of  the 
bankrupt  was  knowingly  false.  The  testimony  of  the 
bankrupt  and  his  attorney  is  to  the  effect  that  the 
very  points  involved  were  discussed  by  them  before 
the  schedules  were  made  out.     *    *     * 

"The  bankrupt  must  be  held  to  have  intended  the 
natural  and  necessary  consequences  of  his  own  acts. 
He  is  not  warranted  in  relying  upon  the  advice  of 
counsel  with  reference  to  plain,  palpable  and  trans- 
parent facts.  It  was  not  within  the  province  of  the 
bankrupt  and  his  counsel  to  say  that  the  amount  in- 
volved was  small  and  that  therefore  it  would  be  prop- 
erly disregarded.  In  re  Breitling,  133  F.  146.  66  C. 
C.  A.  212." 

In  re  Per  el,  51  F.  (2d)  506: 

"It  is  also  true  that  the  advice  of  counsel  on  a 
'plain,  palpable  and  transparent  fact'  (In  re  Breitling 
(C.  C.  A.)  133  Fed.  146)  that  is,  as  here,  that  prop- 
erty which  he  owns  without  dispute  or  question  does 
not  have  to  be  scheduled,  is  not  a  defense  ( In  re  Mer- 
ritt  (C.  C.  A.)  28  F.  (2d);  Sinclair  v.  Butt  (C.  C. 
A.)  284  F.  568)." 
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3.  While  the  Provisions  of  the  Trust  Prohibited 
Alienation  and  Levy  by  Creditors  During  Its  Ex- 
istence, It  Terminated  Upon  the  Death  of  Edith 
Huff,  and  the  Bankrupt  Could  Have  Assigned  His 
Interest  at  Any  Time,  Effective  as  of  the  Date  of 
the  Termination  of  the  Trust,  and  Therefore  the 
Title  to  the  Bankrupt's  Interest  Passed  to  the 
Trustee,  Effective  as  of  the  Date  of  the  Termina- 
tion of  the  Trust. 

Section  70a  (5)  of  the  Bankruptcy  Act,  in  defining- 
property,  the  title  to  which  passes  to  the  trustee  by  opera- 
tion of  law  upon  the  tiling-  of  the  petition  in  bankruptcy, 
provides : 

"Property,  including  rights  of  action,  which  prior 
to  the  filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process  against  him,  or 
otherwise  seized,  impounded  or  sequestered     .     .     ." 

Finding  III  [Rec.  pp.  36-39]  sets  forth  the  provisions 
of  the  declaration  of  trust  material  to  this  proceeding,  the 
effect  of  which  is  that  the  beneficiaries  cannot  alienate 
their  interests  in  the  trust  "during  the  entire  term  there- 
of", nor  are  such  interests  subject  to  the  claims  of  credi- 
tors, and  the  trus:  terminates  upon  the  death  of  Edith 
Huff. 

The  doctrine  of  non-assignability  of  interests  in  prop- 
erty has  in  recent  decisions  been  seriously  questioned  and 
frequently  denied.  The  tendency  is  to  do  away  with  re- 
straints upon  the  power  to  assign.  Such  tendency  is  well 
illustrated  by  the  following  cases. 

M.   Witmark  &  Sou  z'.  Fred  Fisher  Music  Corn- 

paiiy,  125  Fed.  (2d)  949  (C.  C.  A.  2); 
Kellcy  V.  Kclley,  11  Gal.  (2d)  356. 
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In  Witmark  v.  Fisher,  supra,  the  court  had  under  con- 
sideration the  right  to  renew  a  copyright  by  the  assignees 
of  the  author  of  the  publication.  After  discussing  the 
provisions  of  the  Act  of  Congress  which  it  was  con- 
tended prohibited  the  assignment,  the  court  said: 

"This  conclusion  is  reinforced  by  the  history  of 
judicial  disapproval  of  restraints  on  assignability. 
Thus  lawyers  discovered  a  way  around  the  archaic 
rule  against  assignment  of  choses  in  action,  courts 
of  equity  supported  them  directly  and  courts  of  law- 
winked  at  the  result.  Cook,  op.  cit.  supra.  Equally 
familiar  are  the  general  rules  against  restraints  on 
alienation  of  property.  There  may  be  mentioned, 
also,  the  unsuccessful  attempts  of  employers  to  pre- 
vent wage  assignments  and  the  consequent  specific 
legislation  forbidding  or  regulating  such  assignments. 
One  such  statute  was  even  declared  unconstitutional. 
Massie  v.  Cessna,  239  111.  352,  ^^  N.  E.  152,  28 
L.  R.  A.,  N.  S.,  1108,  130  Am.  St.  Rep.  234;  see,  gen- 
erally, Fortas,  Wage  Assignments  in  Chicago,  42 
Yale  L.  J.  526.  And  there  is  the  unusual  case  of  an 
unenforceable  assignment  of  an  interest  under  a 
spendthrift  trust  being  enforced  by  the  pleasant 
fiction  of  calling  it  a  'contract  to  assign,'  with  the 
amount  assigned  as  the  measure  of  damages.  Kelly 
V.  Kelly,  11  Cal.  2d  356,  79  P.  2d  1059,  1064,  119  A. 
L.  R.  71 ;  48  Yale  L.  J.  666.  Further,  there  is  our 
own  recent  holding  that  an  assignment  of  an  ex- 
pectancy under  a  will  is  valid.  In  re  Barnett,  supra; 
3  Restatement,  Property,  Sec.  316;  and  so  generally 
of  contingent  interests  in  modern  law,  2  Restate- 
ment, Property,  Sec.  162.  Our  society  still  rests  on 
the  theory  that  men  can  ordinarily  make  free  disposi- 
tion of  their  property  rights." 
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In  Kcllcy  v.  Kelley,  supra,  the  Supreme  Court  of  Cali- 
fornia sums  up  the  law  of  California  on  the  subject  and 
holds  that  to  permit  beneficiaries  imder  such  a  trust  to 
alienate  their  interests,  or  to  permit  levies  thereon  by 
creditors  would  do  violence  to  the  intent  of  the  trustor, 
but  said: 

"An  assignment  by  the  beneficiary  in  the  nature  of 
a  promise  to  pay  or  turn  over  trust  property  when 
received  by  him,  is  not  wholly  void." 

The  test  of  whether  title  passes  to  the  trustee  is  whether 
or  not  it  is  property  "which  the  bankrupt  could  by  any 
means  have  transferred."  The  defendant  in  Kelley  v. 
Kelley  effectively  transferred  his  interest,  because  the  Su- 
preme Court  awarded  the  plaintiff  a  judgment  for  the 
amount  involved.  The  bankrupt  relies  on  the  rule  laid 
down  in  Kelley  v.  Kelley  to  the  extent  that  it  holds  that 
the  trust  interest  is  not  assignable  or  subject  to  levy,  but 
denies  its  application  when  it  would  result  in  allowing  the 
trustee  the  same  relief  the  plaintiff  received  in  that  case. 

The  trust  only  prohibited  assignments  "during  the  en- 
tire term  thereof",  and  an  assignment  that  did  not  become 
effective  until  the  termination  of  the  trust,  would  not  be 
an  assignment  made  "during  the  entire  term  thereof",  be- 
cause the  assignment  would  not  be  made  until  the  trust 
had  terminated.  Therefore,  on  the  date  of  the  filing  of 
the  petition  in  bankruptcy,  the  bankrupt  could  have  as- 
signed the  trust  interest  to  a  trustee  for  the  benefit  of  his 
creditors  effective  as  of  the  date  of  the  termination  of  the 
trust,  and  such  assignment  would  have  been  effective,  and 
therefore  the  title  to  the  trust  interest  passed  by  operation 
of  law  to  the  trustee  in  bankruptcy. 
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4.  Even  if  the  Title  Did  Not  Pass  to  the  Trustee, 
the  Trustee  Is  in  the  Position  of  the  Most  Favored 
Creditor  and  Is  Entitled  to  the  Same  Equitable 
Relief  That  Was  Given  the  Plaintiff  in  Kelley  v. 
Kelley. 

The  referee  and  counsel  for  the  bankrupt  conceded  at 
the  hearing  of  this  matter  that  had  the  trustee,  for  in- 
stance, advanced  money  to  the  bankrupt  prior  to  the  filing 
of  the  petition  and  taken  an  assignment  of  the  trust  inter- 
est as  security,  he  would  have  been  entitled  to  the  same 
relief  that  the  California  Supreme  Court  gave  the  plain- 
tiff in  Kelley  v.  Kelley.  The  trustee  is  in  the  position  of 
the  most  favored  creditor,  and  if  a  creditor  for  an  im- 
mediate consideration  is  entitled  to  equitable  relief,  why 
could  not  the  bankrupt,  in  consideration  of  forbearance, 
for  instance,  which  is  as  good  as  any  other  consideration, 
have  assigned  his  interest  in  the  trust  estate  to  an  assignee 
for  the  benefit  of  his  creditors?  Such  an  assignment 
would  have  been  in  the  same  category  as  that  made  in 
Kelley  v  .Kelley  which  was  held  effective  in  practical  ef- 
fect by  the  Supreme  Court  of  California.  In  applying 
the  definition  "which  the  bankrupt  could  by  any  means 
have  transferred",  it  is  presumed  that  the  bankrupt  took 
every  action  within  his  power  to  efifect  the  assignment.  To 
deny  the  trustee  at  least  the  same  relief  that  was  given 
the  plaintiff  in  Kelley  v.  Kelley,  will  be  to  set  aside  the 
rule  long  recognized  in  bankruptcy,  that  the  trustee  is  in 
the  position  of  the  most  favored  creditor,  and  reduce  the 
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trustee  to  a  subordinate  position  that  was  never  intended 
by  Congress  in  the  adoption  of  the  Bankruptcy  Act. 

We  respectfully  submit  that  by  the  decision  of  the 
lower  courts  the  creditors  of  this  bankrupt  estate  have 
been  done  a  great  injustice,  and  that  the  order  should  be 
reversed  on  all  grounds. 

Respectfully    submitted, 

Earl  E.  Moss  and 
Louis  Lombardi, 

By  Earl  E.  Moss, 

Attorneys  for  Appellant. 
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of  Charles  Ralph  Sentney, 
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Charles  Ralph  Sentney, 
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BRIEF    OF    RESPONDENT    CHARLES    RALPH 
SENTNEY. 


Statement  of  Facts. 

We,  as  did  the  District  Judge,  adopt  the  Findings  of 
the  Referee  as  the  facts.     They  are  and  we  quote: 

Findings  of  Fact,  Conclusions  of  Law  and  Order. 

"The  trustee  herein,  having  filed  his  petition  seeking  an 
order  vacating  and  setting  aside  the  discharge  of  the  bank- 
rupt, and  also  having  filed  his  petition  seeking  an  order 
requiring  the  bankrupt  to  turn  over  to  the  trustee,  as  an 
asset  of  the  estate,  the  interest  of  the  bankrupt  and  the 
inheritance  of  the  bankrupt  under  a  trust  known  as  Trust 
No.  245,  The  First  National  Bank  of  Santa  Ana,  Cali- 
fornia, Trustee,  and  the  bankrupt  having  filed  his  an- 
swers to  said  petitions  and  the  returns  to  the  orders  to 
show  cause  issued  thereon,  and  the  matters  having  come 
on  regularly   for   hearing   before   the   Referee   in    Bank- 
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ruptcy,  the  trustee  beiiig  personally  present  and  represented 
at  said  hearing"  by  his  counsel,  Earl  E.  Moss,  Esq.  and 
Louis  Lombardi,  the  bankrupt  being  represented  by  his 
counsel,  Rupert  B.  TurnbuU  and  Martin  Goldman,  and 
the  First  National  Bank  of  Santa  Ana,  California,  be- 
ing represented  by  A.  M.  Bradley,  Esq.,  its  attorney,  and 
evidence,  oral  and  documentary,  having  been  introduced 
by  the  parties,  and  it  having  been  stipulated  by  counsel 
for  the  respective  parties  that  all  the  evidence  offered 
might  be  considered  as  evidence  on  each  of  the  petitions 
and  orders  to  show  cause,  and  the  matters  having  been 
submitted  to  the  Referee  on  briefs,  and  the  respective 
parties  having  filed  heir  briefs,  and  the  same  having 
been  considered  by  the  Court,  the  Court  now  makes  its 
Findings  of  Fact  with  respect  to  the  trustee's  seeking 
order  revoking  the  discharge  of  the  bankrupt.  The  Court 
finds,  with  respect  to  [139]  the  petition  of  the  trustee 
seeking  an  order  revoking  the  discharge  of  the  bankrupt, 
as  follows : 

I. 

That  on  the  16th  day  of  October,  1942,  the  above- 
named  bankrupt  filed  in  the  above-entitled  court  a  volun- 
tary petition  in  bankruptcy,  duly  signed  by  him  and  veri- 
fied before  a  notary  public,  and  on  said  date  an  order  of 
adjudication  was  duly  entered. 

11. 
That  on  the  4th  day  of  November,  1942,  Harry  Ash- 
ton  was  duly  appointed  Trustee  in  Bankruptcy  of  the 
estate  of  said  bankrupt  and  thereafter  qualified  as  such 
trustee  and  ever  since  has  been  and  now  is  the  duly  ap- 
pointed, qualified  and  acting  trustee  of  the  estate  of  said 
bankrupt. 
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III. 

That  on  the  said  lOth  day  uf  October,  1942,  there  was 
in  existence  a  certain  trust  known  as  Trust  No.  245, 
created  by  W.  A.  HufF  and  Edith  Huff  as  trustors,  and 
the  First  National  Hank  of  Santa  Ana,  as  trustee,  and 
on  said  date  the  bankrupt  was  one  of  the  beneficiaries 
therein.  That  said  trust  contained,  among  others,  the  fol- 
lowing pro\isions : 

"Each  and  every  beneficiary  under  this  trust  is 
hereby  restrained  from,  and  shall  be  without  right, 
power  and/or  authority  to  sell,  transfer,  pledge 
mortgage,  hypothecate,  alienate,  anticipate,  or  in  any 
other  manner  affect  or  impair  his  or  her  beneficial 
and/or  legal  rights,  titles,  interests,  claims  and/or 
estates,  in  and/or  to  the  income  and/or  principal 
of  this  trust  during  the  entire  term  thereof,  nor 
shall  the  rights,  titles,  interests,  and/or  estates  of 
any  beneficiary  hereunder  be  subject  to  the  rights 
or  claims  of  the  creditors  of  any  beneficiary  nor 
subject  nor  liable  [140]  to  any  process  of  law  or 
Court  upon  the  claim  of  any  such  creditor,  and 
all  the  income  and/or  principal  under  this  trust 
shall  be  transferable,  payable  and/or  deliverable, 
only,  solely,  exlusively,  and  personally  to  the  herein 
designated  beneficiaries,  or  their  lawful  guardian  or 
guardians  hereunder  at  the  time  they  are  entitled  to 
take  the  same  under  the  terms  of  this  trust,  and  the 
personal  receipt  of  the  designated  beneficiary  here- 
under, or  their  lawful  guardian,  shall  be  a  condition 
precedent  to  the  payment  or  delivery  of  the  same  by 
said  Trustee. 

"12. 

"The  said  Trustors  herein  named  reserve  to  them- 
selves the  exclusive  possession  and  use  and  enjoy- 
ment in,  and  all  rights  to,  the  rents,  issues  and  profits 


of  all  the  propert}'  herein  set  forth  in  Exhibit  "a", 
and  all  other  properties  that  may  be  hereafter  trans- 
ferred, assigned,  set  over  or  conveyed  to  the  Trustee, 
and  each  of  said  properties,  for  and  during  the  term 
of  the  natural  lives  of  both  of  said  Trustors  herein 
named;  and  it  is  further  understood  that  this  trust, 
being  gratuitously  created  by  said  Trustors  herein- 
before named,  the  right  and  power  is  hereby  reserved 
unto  said  Trustors  to  revoke  or  amend  this  trust,  in 
whole  or  in  part,  at  any  time,  at  their  pleasure,  dur- 
ing the  lives  of  both  of  said  Trustors,  by  request  in 
writing  addressed  and  delivered  to  said  Trustee;  and 
the  Trustors  further  reserve  the  right  to  revoke  any 
or  all  of  said  transfers,  assignments  or  conveyances 
as  to  any  of  the  property  in  Exhibit  'A'  described, 
[141]  or  any  other  property  which  may  be  trans- 
ferred, assigned  on  conveyed  to  said  Trustee  under 
this  trust,    .    .    ." 

and  an  amendment  to  the  Declaration  of  Trust  executed  on 
August  3,  1935,  after  mentioning  a  number  of  benefic- 
iaries, contains  the  following: 

"  'After  payment  of  the  funeral  expenses,  expenses 
of  last  illness  and  legal  debts  of  the  trustor,  Edith 
Huff,  together  with  the  payments  of  the  sums  pro- 
vided in  subdivisions  "First"  to  "Seventh",  both  in- 
clusive, the  balance  of  said  one-half  of  the  entire 
trust  estate  then  remaining  in  the  hands  of  the  trus- 
tee shall  be  distributed,  disposed  of  and  handled  in 
the  following  manner: 

"  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Bernice  Lutz.  niece  of  said  trustor,  Edith  Huff. 
Should  said  Bernice  Lutz  be  not  surviving  at  the 
death  of  said  Edith  Huff,  but  be  survived  by  bodily 
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issue,  then  said  portion  of  said  estate  so  to  be  dis- 
tributed to  said  Bernice  Lutz  shall  be  distributed  to 
said  bodily  issue  per  stirpes.  Should  said  Bernice 
Lutz  not  be  surviving  and  not  be  survived  by  bodily 
issue,  then  said  portion  of  said  estate  so  to  be  dis- 
tributed to  said  Bernice  Lutz  shall  be  distributed  to 
Ralph  Sentney,  brother  of  said  Bernice  Lutz,  and 
should  said  Ralph  Sentney  be  not  surviving-  at  said 
time,  then  one-fourth  of  said  portion  of  said  estate 
so  to  be  distributed  to  Bernice  Lutz  shall  be  distrib- 
uted to  William  Arthur  Lutz,  the  husband  of  said 
Bernice  Lutz,  and  the  balance  of  said  portion  of  said 
estate  [142]  shall  become  a  part  of  the  trust  es- 
tate'", etc. 

''  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Ralph  Sentney,  nephew  of  said  Edith  Huff.  Should 
Ralph  Sentney  be  not  surviving  at  the  date  of  death 
of  said  Edith  HufT,  but  be  survived  by  bodily  issue, 
then  that  portion  of  said  estate  so  to  be  distributed 
to  said  Ralph  Sentney  shall  be  distributed  to  the 
bodily  issue  of  said  Ralph  Sentney  per  stirpes.  If, 
however,  said  Ralph  Sentney  be  not  surviving  and 
not  be  survived  by  bodily  issue,  then  said  portion  of 
said  estate  shall  be  distributed  to  Bernice  Lutz,  the 
sister  of  said  Ralph  Sentney,  and  should  said  Bernice 
Lutz  be  not  surviving  at  said  time,  and  should  said 
Ralph  Sentney  be  not  survived  by  bodily  issue,  then 
one-half  of  said  portion  of  said  estate  so  to  be  dis- 
tributed to  said  Ralph  Sentney  shall  be  distributed  to 
the  wife  of  said  Ralph  Sentney,  if  he  is  married,  and 
said  wife  is  living  with  him  and  no  proceedings  for 
divorce  or  separate  maintenance  be  pending  between 
them  at  the  time  of  the  death  of  said  Ralph  Sentney,'  " 
etc. 


IV. 
That  Charles  Ralph  Sentney,  the  bankrupt  herein,  and 
Ralph  Sentney  mentioned  in  said  trust  are  one  and  the 
same  person. 

V. 

That  the  surviving  trustor  in  said  trust,  said  Edith 
Huff,  the  aunt  of  the  bankrupt,  died  on  April  20,  1943, 
more  than  six  months  after  the  date  of  adjudication 
herein. 

VI. 

That  Schedule  B-4  of  the  schedules  in  bankruptcy, 
signed  [143]  and  verified  by  the  bankrupt  and  attached 
to  his  petition  in  bankruptcy  herein  is  as  follows: 

Harry  Ashtoii,  as  Trustees,  etc.  v.  Sentney. 

Schedule  B-4 

Property  in  reversion,  remainder  or  expectancy,  includ- 
ing property  held  in  trust  for  the  Debtor  or  subject  to 
any  power  or  right  to  dispose  of  or  to  charge. 

(N.  B. — A  particular  description  of  each  interest  must 
be  entered,  with  a  statement  of  the  location  of  the  prop- 
erty, the  names  and  description  of  the  persons  now  en- 
joying the  same,  the  value  thereof,  and  from  whom  and  in 
what  manner  debtor's  interest  in  such  property  is  or  will 
be  derived.  If  all  or  any  of  the  debtor's  property  has 
been  conveyed  by  deed  of  assignment,  or  otherwise,  for 
the  benefit  of  creditors,  the  date  of  such  deed  should  be 
stated,  the  name  and  address  of  the  person  to  whom  the 
property  was  conveyed,  the  amount  realized  as  the  pro- 
ceeds thereof,  and  the  disposal  of  the  same,  as  far  as 
know  to  the  debtor.) 
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General  Interest     Particular  Description    Estimated  value 

of  Interest 


Interest  in  Land  Dollars   Cents 

None 

Personal  Property 

None 

Property    in    Money,    Stock,    Shares,    Bonds, 
Annuities,  etc. 
None 

Rights    and    Powers,    Legacies    and    Bequests 
None 


Total  None 

VIL 

That  no  mention  was  made  by  said  bankrupt  at  any 
place  in  said  schedules,  or  his  statement  of  affairs  filed 
concurrently  therewith,  of  the  existence  of  said  trust. 
That  the  bankrupt,  for  many  [  144]  years  prior  to  said 
16th  day  of  October,  1942,  knew  of  the  existence  of  said 
trust  and  the  provisions  thereof.  That  shortly  prior  to  the 
filing  of  the  petition  herein,  the  bankrupt  procured  a  copy 
of  the  Declaration  of  Trust  with  the  amendments  thereto, 
and  submitted  the  same  to  Martin  Goldman,  his  attorney 
in  this  proceeding,  and  said  Martin  Goldman  prepared  a 
brief  to  determine  whether  or  not  the  law  required  the 
bankrupt  to  describe  said  interest  in  said  trust  in  the 
schedules  in  bankruptcy,  which  said  brief  consists  of  the 
first  three  pages  of  "Trustee's  Exhibit  2"  in  this  pro- 
ceeding.    That  both  before  and  after  the  preparation  of 


said  brief,  the  said  bankrupt  and  his  said  attorney,  Mar- 
tin Goldman,  discussed  in  detail  the  question  of  the  neces- 
sity of  describing  said  interest  in  said  trust  in  the  sched- 
ules in  bankruptcy.  That  after  making  said  search  of 
the  law  and  preparing  a  brief  thereon,  said  Martin  Gold- 
man advised  the  bankrupt  that  there  was  no  property 
right  in  said  trust  which  should,  or  ought  to  be,  described 
in  said  schedules. 

VIIL 
That  at  the  first  meeting  of  the  creditors  of  said  bank- 
rupt, held  on  the  4th  day  of  November,   1942,  the  said 
bankrupt  testified  as   a   witness   and  did   not   reveal  the 
existence  of  said  trust  and  his  interest  therein. 

IX. 
That  an  order  was  made  by  the  above-entitled  court  on 
the  9th  day  of  December,  1942,  granting  said  bankrupt 
a  discharge;  that  neither  the  trustee  of  said  bankrupt's 
estate  nor  the  creditors  thereof,  nor  the  court  knew  of  the 
existence  of  said  trust  prior  to  about  the  first  day  of 
September,  1943.  That  on  October  7,  1943,  the  trustee 
of  said  bankrupt's  estate  filed  a  petition  for  an  order 
revoking  the  bankrupt's  discharge. 

From  the  foregoing  findings  of  fact,  the  court  makes 
the  following  conclusions  of  law: 

I. 

That  at  the  date  of  the  filing  of  the  petition  in 
bank-  [145]  ruptcy,  and  for  a  period  of  six  months  con- 
tinuously thereafter,  and  for  a  period  of  six  months 
after  the  adjudication  of  bankruptcy  herein,  and  during 
all  of  said  times,  the  bankrupt  had  no  property  interest 
in  Trust  No.  245,  the  First  National  Bank  of  Santa  Ana, 
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Trustee,  which  the  bankrui)t  could  by  any  means  have 
transferred,  and  that  there  was  no  property  in  said  Trust 
which  could  or  did  pass  by  operation  of  law  to  Trustee 
in  bankruptcy. 

II. 

That  the  interest  of  the  bankrupt  in  the  said  trust,  as 
above  set  forth  on  the  date  of  the  filing  of  the  petition  in 
bankruptcy,  should  ha\c  been  described  by  the  bankrupt  in 
Schedule  B-4  of  his  schedules  in  bankruptcy,  regardless 
of  the  fact  that  the  interest  did  not  pass  to  the  Trustee. 

III. 

That  the  bankrupt  was  not  guilty  of  any  bad  faith  or 
concealment  of  assets  or  knowingly  or  intentionally  mak- 
ing a  false  oath. 

IV. 

That  the  petition  of  the  trustee  for  an  order  revoking 
the  discharge  of  the  bankrupt  should  be  denied  and  said 
petition  dismissed. 

Findings  of  fact  with  respect  to  the  petition  of  the 
trustee  for  an  order  to  show  cause  requiring  an  order 
declaring  that  the  estate  of  the  bankrupt  and  the  trustee 
are  the  owners  of  a  beneficial  interest  in  Trust  No.  245, 
First  National  Bank  of  Santa  Ana,  California: 

I. 

The  Court  finds  it  is  not  true  that  at  the  time  of  the 
filing  of  bankrupt's  petition  herein,  on  the  date  of  the 
adjudication  in  bankruptcy  of  the  bankrupt  herein  or  at 
any  time  during  the  six  months'  period  immediately  suc- 
ceeding the  adjudication  of  the  bankrupt  herein,  or  at 
any  of  said  times  the  bankrupt  had  any  property  interest 
as   the   beneficiary   or   otherwise   in   Trust   No.    245,   the 
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First  National  Bank  of  Santa  Ana,  California,  Trustee, 
which  he,  the  bankrupt,  could  have  by  any  means  trans- 
ferred, or  which  pass  by  operation  of  law  to  [146]  Trus- 
tee in  bankruptcy. 

II. 
The  Court  finds  that  there  was  a  Trust  created  by  W. 
A.  Huff  and  Edith  Huff  during  their  lifetime  with  the 
First  National  Bank  of  Santa  Ana,  as  Trustee,  known  as 
Trust  No.  245;  that  said  Trust  was  a  Spendthrift  Trust 
with  the  absolute  right  in  the  donors  or  one  of  the  donors 
on  the  death  of  the  other  to  change  and  vary  the  terms 
thereof. 

III. 

The  Court  finds  that  the  trustee  in  bankruptcy,  on  the 
date  of  the  commencement  of  this  proceeding,  and  for 
six  months  thereafter,  did  not  acquire  any  right,  title 
or  interest  as  an  asset  in  the  within  bankrupt  estate  in 
said  trust,  and  the  court  further  finds  that,  under  the 
provisions  of  Section  70  (A)  5  of  the  Bankruptcy  Act, 
the  said  interest  of  the  bankrupt  in  said  trust  was  not 
such  property  right  as  would  be  vested  in  the  trustee. 

From  the  foregoing  findings  of  fact,  the  court  makes 
the  following  conclusions  of  law: 

I. 

That  the  petition  of  the  trustee  for  an  order  deter- 
mining that  the  First  National  Bank  of  Santa  Ana,  Cali- 
fornia, and  the  bankrupt  herein  should  be  required  to 
convey  to  the  trustee  in  bankruptcy  the  bankrupt's  alleged 
beneficial  interest  in  said  Trust  No.  245  should  be  denied. 
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II. 

The  Court  concludes  that  Harry  Ashton,  Trustee  in 
bankruptcy  herein  is  not  the  owner  of  the  bankrupt's  bene- 
ficial interest  in  Trust  No.  245,  or  any  proceeds  which 
he  may  ultimately  recover  therefrom,  either  as  an  heir- 
at-law  of  Edith  Huff  or  an  ultimate  beneficiary  under  the 
terms  of  the  Trust  No.  245,  as  created  by  W.  A.  Huff 
and  Edith  Huff,  donors,  with  the  First  National  Bank 
of  Santa  Ana,  California,  Trustee,  known  as  Trust  No. 
245. 

It  Is  Therefore  Ordered  as  Follows: 

That  the  petition  of  the  Trustee  for  an  order  vacat- 
ing [147]  and  setting  aside  the  discharge  of  the  bank- 
rupt be  and  hereby  is  denied. 

That  the  petition  of  Trustee.  Harry  Ashton,  herein  for 
an  order  determining  that  the  bankrupt  and  the  First 
National  Bank  of  Santa  Ana,  California,  have  no  interest 
in  Trust  No.  245,  and  that  the  same  be  conveyed  to  the 
Trustee,  Harry  Ashton,  be,  and  hereby  is  denied,  and  the 
order  to  show  cause  issued  on  said  petition  is  dismissed. 

That  the  petition  of  the  Trustee,  Harry  Ashton,  seeking 
the  determination,  that  he  as  Trustee  in  bankruptcy  here- 
in is  entitled  to  the  beneficial  interest  and  any  and  all  bene- 
ficial interests  in  bankruptcy  in  Trust  No.  245,  be  and 
hereby  is  denied,  and 

It  is  determined,  concluded  and  found  that  the  estate 
of  the  bankrupt  and  the  Trustee  thereof,  have  no  right, 
title  or  interest  in  said  Trust  No.  245  or  any  of  the 
property  thereof. 

Dated  this  24th  day  of  January,  1944. 

Hubert  F.  Laugharn 
Referee  in  Bankruptcy." 
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Argument  and  Authorities. 

The  attorneys  for  the  bankrupt  and  appellee  prepared 
carefully  the  authorities  in  this  matter  and  these  author- 
ities are  reviewed  in  the  order  of  December  6,  1943,  of 
the  Honorable  Hubert  F.  Laugharn,  Referee  in  Bank- 
ruptcy. That  order  together  with  the  authorities  we  pre- 
sent is  our  argument  in  support  of  the  order  appealed 
from.     It  follows: 

Order. 

"The  debtor's  voluntary  Petition  in  Bankruptcy,  Sched- 
ules and  Statement  of  Affairs  were  filed  herein  on  Octo- 
ber 16,  1942,  on  which  date  he  was  adjudicated  a  volun- 
tary bankrupt. 

On  the  date  of  his  adjudication  there  was  in  existence 
a  certain  Trust  No.  245  created  by  W.  A.  Huff  and  Edith 
Huff  as  Trustors  and  The  First  National  Bank  of  Santa 
Ana,  California,  as  Trustee.  The  Declaration  of  Trust 
set  forth  the  within  bankrupt  as  one  of  the  beneficiaries. 

The  pertinent  provisions  of  the  trust  which  have  a 
bearing  upon  the  determination  of  the  within  problem 
are  the  following: 

"11. 

"Each  and  every  beneficiary  under  this  trust  is 
hereby  restrained  from,  and  shall  be  without  right. 
power  and/or  authority  to  sell,  transfer,  pledge, 
mortgage,  hypothecate,  alienate,  anticipate  ,or  in  any 
other  manner  affect  or  impair  his  or  her  beneficial 
and/or  legal  rights,  titles,  interests,  claims  and/or 
estate  in  and/or  to  the  income  and/or  principal  of 
this  trust  during  the  entire  term  thereof,  nor  shall 
the    rights,   titles,    interests,   and/or   estates   of   any 
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beneficiary  hereunder  be  subject  to  the  rights  or 
claims  of  the  creditors  of  any  beneficiary  nor  sub- 
ject nor  liable  to  any  process  of  law  or  Court  upon 
the  claim  of  any  such  creditor,  and  all  the  income 
and/or  principal  under  this  trust  shall  be  transfer- 
able, payable  and/or  deliverable,  only,  solely,  exclu- 
sively, and  personally  to  the  herein  designated  bene- 
ficiaries, or  their  lawful  guardian  or  guardians  here- 
under at  the  time  they  are  entitled  to  take  the  same 
[121]  under  the  terms  of  this  trust,  and  the  per- 
sonal receipt  of  the  designated  beneficiary  hereunder, 
or  their  lawful  guardian,  shall  be  a  condition  prece- 
dent to  the  payment  or  delivery  of  the  same  by  said 
Trustee. 

"12. 

"The  said  Trustors  herein  named  reserve  to  them- 
selves the  exclusive  possession  and  use  and  enjoy- 
ment in,  and  all  rights  to,  the  rents,  issues  and  profits 
of  all  the  property  herein  set  forth  in  Exhibit  'A', 
and  all  other  properties  that  may  be  hereafter  trans- 
ferred, assigned,  set  over  or  conveyed  to  the  Trustee, 
and  each  of  said  properties,  for  and  during  the  term 
of  the  natural  lives  of  both  of  said  Trustors  herein 
named;  and  it  is  further  understod  that  this  trust. 
being  gratuitously  created  by  said  Trustors  herein- 
before named,  the  right  and  power  is  hereby  re- 
served unto  said  Trustors  to  revoke  or  amend  this 
trust,  in  whole  or  in  part,  at  any  time,  at  their  pleas- 
ure, during  the  lives  of  both  of  said  Trustors,  by  re- 
quest in  writing  addressed  and  delivered  to  said 
Trustee;  and  the  Trustors  further  reserve  the  right 
to  revoke  any  or  all  of  said  transfers,  assignments  or 
conveyances  as  to  any  of  the  property  in  Exhibit  'A', 
described,  or  any  other  property  which  may  be  trans- 
ferred, assigned  or  conveyed  to  said  Trustee  under 
this  trust,     .     .     ." 
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and  an  amendment  to  the  Declaration  of  Trust  executed 
on  August  3,  1935,  after  mentioning  a  number  of  bene- 
ficiaries, contains  the  following: 

"  'After  payment  of  the  funeral  expenses,  expenses 
of  last  illness  and  legal  debts  of  the  trustor,  Edith 
Huflf,  together  with  the  payments  of  the  sums  pro- 
vided in  subdivisions  'First'  to  'Seventh',  both  inclu- 
sive, the  balance  of  said  one-half  of  the  entire  trust 
estate  then  remaining  in  the  hands  of  the  trustee 
shall  be  distributed,  disposed  of  and  handled  in  the 
following  manner: 

"  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Bernice  Lutz,  niece  of  said  trustor,  Edith  Huff. 
Should  said  Bernice  Lutz  be  not  surviving  at  the 
death  of  said  Edith  Huff,  but  be  survived  by  bodily 
issue,  then  [122]  said  portion  of  said  estate  so  to  be 
distributed  to  said  Bernice  Lutz  shall  be  distributed 
to  said  bodily  issue  per  stirpes.  Should  said  Ber- 
nice Lutz  not  be  surviving  and  not  be  survived  by 
bodily  issue,  then  said  portion  of  said  estate  so  to  be 
distributed  to  said  Bernice  Lutz  shall  be  distributed 
to  Ralph  Sentney,  brother  of  said  Bernice  Lutz,  and 
should  said  Ralph  Sentney  be  not  surviving  at  said 
time,  then  one-fourth  of  said  portion  of  said  estate 
so  to  be  distributed  to  Bernice  Lutz  shall  be  distrib- 
uted to  William  Arthur  Lutz,  the  husband  of  said 
Bernice  Lutz,  and  the  balance  of  said  portion  of  said 
estate  shall  become  a  part  of  the  trust  estate'  ",  etc. 
"  'An  equal  one-third  share  of  said  portion  of  the 
trust  estate  then  remaining  shall  be  distributed  to 
Ralph  Sentney,  nephew  of  said  Edith  Huff.  Should 
Ralph  Sentney  be  not  surviving  at  the  date  of  death 
of  said  Edith  Huff  but  be  survived  by  bodily  issue, 
then  that  portion  of  said  estate  so  to  be  distributed 
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to  said  Ralph  Sentney  per  stirpes.  If,  however,  said 
Ralph  Sentney  be  not  surviving  and  not  be  survived 
by  bodily  issue,  then  said  portion  of  of  said  estate 
shall  be  distributed  to  Bernice  Lutz,  the  sister  of  said 
Ralph  Sentney,  and  should  said  Bernice  Lutz  be  not 
surviving  at  said  time,  and  should  said  Ralph  Sent- 
ney be  not  survived  by  bodily  issue,  then  one-half  of 
said  portion  of  said  estate  so  to  be  distributed  to 
said  Ralph  Sentney  shall  be  distributed  to  the  wife 
of  said  Ralph  Sentley,  if  he  is  married,  and  said 
wife  is  living  with  him  and  no  proceedings  for  di- 
vorce or  separate  maintenance  be  pending  between 
them  at  the  time  of  the  death  of  said  Ralph  Sent- 
ney,' "  etc. 

Charles  Ralph  Sentney,  the  within  bankrupt,  and  the 
"Ralph  Sentney"  referred  to  hereinabove  are  one  and  the 
same. 

The  said  trustor,  Edith  Huff,  the  aunt  of  the  bank- 
rupt, died  on  April  20,  1943,  which  date  was  more  than 
six  months  after  the  date  of  adjudication  herein. 

The  schedules  of  the  bankrupt  contain  no  reference  to 
the  interest  of  the  bankrupt  in  the  said  trust,  although  it 
appears  that  fl23]  at  the  time  of  the  preparation  and  fil- 
ing of  his  schedules  he  had  full  knowledge  of  the  said 
interest. 

The  Order  of  Discharge  was  made  herein  on  Decem- 
ber 9,  1942. 

On  October  7,  1943  the  trustee  filed  herein  a  petition 
for  an  order  revoking  the  discharge  and  a  petition  for  an 
order  requiring  the  bankrupt  to  show  cause  why  the 
trustee  should  not  be  determined  to  be  the  owner  of  the 
bankrupt's  beneficial  interest  in  the  said  trust.     Orders  to 
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Show  Cause  were  issued  upon  the  filing  of  the  said  pe- 
titions and  upon  the  hearing  thereon  evidence  both  oral 
and  documentary  was  introduced  by  the  respective  parties. 

Passing  for  later  consideration  the  effect  of  the  "spend- 
thrift" and  non-assignability  provisions  of  the  said  Dec- 
laration of  Trust,  we  shall  consider  the  nature  of  the  in- 
terest and  estate  of  the  bankrupt  as  of  the  date  of  his  ad- 
judication in  bankruptcy. 

The  bankrupt  was  named  to  receive  distribution  of  two 
separate  interests: 

(1)  One-third  share  of  the  remaining  portion  of  the 
trust  which  was  to  go  to  Bernice  Lutz,  the  bankrupt's 
sister  and  the  niece  of  the  trustor,  and  should  the  said 
niece  not  be  surviving  at  the  death  of  the  said  Edith  Huff 
and  not  be  survived  by  bodily  issue,  then  the  said  portion 
was  to  be  distributed  to  the  bankrupt  should  he  be  sur- 
viving at  the  time. 

(2)  An  equal  one-third  portion  of  the  remaining  trust 
estate  to  the  bankrupt  should  he  be  surviving  at  the  date 
of  death  of  said  Edith  Huff. 

Bernice  Lutz,  the  bankrupt's  sister,  was  surviving  at 
the  date  of  death  of  the  said  Edith  Huff  and  therefore 
we  need  give  no  further  concern  to  the  said  first  interest. 

The  bankrupt  was  surviving  at  the  date  of  death  of 
the  said  Edith  Huff.  His  said  interest  which  we  are  now 
considering  was  subject  to 

(1)  The  right  of  the  trustor  to  revoke,  change  or 
eliminate  altogether  the  beneficial  interest  of  the  bank- 
rupt. This  she  did  not  do.  While  the  exercise  of  this 
rig^t    could    well    have    reduced,    enlarged    or    entirely 
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eliminated  the  interest  of  the  bankrupt,  the  trust  was  not 

destroyed  by  the  said  reservation. 

California  Jurisprudence  "Trustee",  Volume  25,  at  Sec. 

tion   149: 

"The  individual,  in  conveying  or  transferring  prop- 
erty in  trust,  may  properly  reserve  a  power  of  revo- 
cation; nor  is  the  trust  destroyed  by  such  a  reserva- 
tion    .     .     . 

The  provisions  of  the  trust  instrument  remain  opera- 
tive until  the  power  is  exercised." 

In  fact,  unless  the  trust  is  expressly  made  irrevocable  by 
appropriate  terms  in  the  declaration,  the  same  is  now  by 
statute  revocable  by  the  trustor.  (Civil  Code,  Section 
2280.) 

A  grantor  may  reserve  in  a  deed  a  right  to  revoke.  Such 
reservation  is  not  prohibited  by  law.  (Tennant  v.  John 
Tennant  Memorial  Home,  167  Cal.  570.) 

A  trust  containing  power  of  revocation  is  good  until 
acted  upon.     {Nichols  v.  Emery,  109  Cal.  323.) 

Likewise,  if  a  trust  contains  the  power  of  appointment, 
the  particular  interests  created  stand  unless  the  power  is 
used.  {In  re  Wetmore,  108  F.  520,  Third  Circuit  (Penn.) ; 
Crockanthorp  v.  Sickles,  156  App.  Div.  753,  141  N.  Y. 
Supp.  370.) 

Therefore,  we  may  disregard  the  point  ( 1 )  above, 
raised  by  the  bankrupt,  that  he  had  no  interest  for  the 
reason  that  the  same  might  be  changed  or  eliminated  al- 
together by  the  act  of  the  trustor. 

(2)  The  interest  of  the  bankrupt  would  be  defeated 
should  he  predecease  his  aunt. 
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A  perplexing  problem   is   presented  when  we   seek  to 
name  and  define  the  interest  and  estate  of  the  bankrupt. 

22  Cal.  Jur.,  "Remainders  and  Reversions": 

"Sec.  1.  'Remainder'  —  'Executory  Interest'  — 
'Conditional  Limitation.' — In  respect  of  the  time  of 
their  enjoyment,  estates  or  interests  in  property  are 
either  present  or  future.  A  future  estate  which  is 
limited  to  commence  upon  the  expiration  of  a  pre- 
ceding or  primary  estate  is  designated  as  an  estate 
or  interest  in  remainder;     .     .     ." 

"Sec.  3.  'Vested'  and  'Contingent'  Estates  and 
interests. — Referring  to  the  nature  of  future  estates, 
it  has  been  said  with  much  truth  that  'there  is  no 
subject  of  the  law  more  abstruse  or  in  which  greater 
refinement  of  learning  has  been  displayed.'  The 
Civil  Code  classifies  such  estates  and  interests  as  be- 
ing either  'vested'  or  'contingent',  and  supplies  gen- 
eral definitions  as  to  the  meaning  of  these  terms;  but 
it  is  to  be  noted  that  the  words  in  question  are  in 
common  use  in  several  branches  of  the  law,  and  that 
their  meaning  is  varied  by  the  particular  legal  right 
or  situation  to  which  they  are  applied.  The  words 
have  no  meaning  which  is  common  to  all  situations; 
and  much  confusion  of  thought  and  misunderstand- 
ing has  resulted  from  an  assumption  that  they  have 
a  definition  which  is  of  universal  application.  In  re- 
spect of  the  creation  and  attributes  of  future  estates, 
the  terms  'vested'  and  'contingent'  are  employed  in 
the  law  of  perpetuities  to  denote  alienability  and  in- 
alienability, and  in  the  law  of  deeds  and  wills  to  de- 
scribe interests  which  are  descendible,  devisable  and 
alienable,  and  those  which  have  not  this  quality.  In 
these  connections  the  words  in  question  have  refer- 
ence to  ownership  as  being  dependent  upon  the  sur- 
vival of  the  person  who  is  named  as  the  taker  of  the 
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future  estate  or  interest.  Tf  ownership  is  dependent 
upon  survival,  the  estate  is  contingent;  if  ownership 
is  not  dependent  upon  survival,  the  estate  is  vested." 

'Sec.  10.  Provision  for  Defeasance — Revocation 
by  Grantor.  In  creating-  a  future  estate  or  interest 
the  owner  of  the  })roperty  may  provide  for  its  de- 
feasance; nor  is  the  estate  invalidated  merely  because 
it  is  defeasible.  Accordingly,  it  is  held  that  a  deed 
of  an  estate  in  remainder  is  not  to  be  held  valid  by 
reason  of  the  fact  that  it  contains  a  clause  reserv- 
ing to  the  grantor  a  power  to  revoke  the  grant.  But 
the  individual,  by  the  creation  of  future  estates  which 
are  limited  to  take  effect  at  the  termination  of  a  bene- 
ficial life  estate  in  himself,  may  preclude  himself  to 
revoke  the  trust  and  destroy  the  future  estates.  Nor 
is  it  material  whether  the  future  estates  are  'vested' 
or  'contingent'  in  any  of  the  senses  in  which  these 
terms  are  used." 

"Sec.  11.  The  law  recognizes  a  right  in  the  indi- 
vidual to  create  future  estates  or  interest  which  are 
conditional  or  contingent,     .     .     ." 

"Sec.  13.  .  .  .  Furthermore  although  the  estate 
is  contingent  upon  the  survival  of  the  person  who  is 
named  as  taker,  it  is  considered  to  be  alienable  and 
subject  to  the  claims  of  creditors.  The  assignee  or 
creditor  becomes  substituted  for  the  designated  per- 
son, and  his  right  to  the  property  is  dependent  upon 
such  person's  survival  at  the  time  when  the  estate 
is  limited  to  take  effect  in  possession  or  enjoy- 
ment.    .     .     ." 

"Sec.  14.  Breach  of  Condition  or  Happening  of 
Contingency.  Being  limited  to  take  effect  upon  the 
happening  of  a  contingent  event,  or  upon  nonper- 
formance of  a  lawful  condition  by  the  taker  of  the 
primary  estate,  the  future  estate  or  interest  becomes 
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vested    in    ownership    upon    the    occurrence    of    the 
event     .     .     ." 

"Sec.  21.  ...  It  has  long  been  settled,  how- 
ever, that  an  estate  is  descendible,  devisable  and  alien- 
able, although  possession  of  the  property  may  be 
postponed  until  a  future  time, — and  although  it  is 
subject  to  being  cut  off  or  defeated  by  the  occurrence 
of  a  contingent  event  or  situation.  The  statute  pro- 
vides that  'future  interests  pass  by  succession,  will 
and  transfer,  in  the  same  manner  as  present  inter- 
est.' .  .  .  But  the  law  does  not  recognize  as  an 
estate  or  interest  'a  mere  possibility'  that  a  person 
may  acquire  property, — such  as  the  expectancy  of  an 
heir  apparent, — and  the  'possibility'  or  expectation  of 
ownership  is  deemed  not  to  be  a  subject  of  transfer 
or  alienation." 

The  nature  and  extent  of  the  interest  is  to  be  deter- 
mined by  California  statutes.  {Eaton  v.  Boston  Safe 
Deposit  &  Trust  Company,  240  U.  S.  427;  36  A.  B.  R. 
701;  Nichols  v.  Eaton,  91  U.  S.  716.) 

The  interest  here  is  obviously  more  than  a  plain  expect- 
ancy or  a  possibility  and  it  cannot  be  considered  in  the 
same  status  as  the  hope  of  an  heir  to  inherit  by  will  or 
succession  where  there  has  been  no  death  at  the  time  of 
bankruptcy.  {In  the  Matter  of  First  National  Bank  & 
Tri4st  Company  of  Elmira,  34  A.  B.  R.  (N.  S.)  806.) 

The  argument  of  counsel  for  the  bankrupt  that  the  in- 
terest is  a  mere  expectancy  such  as  the  right  of  a  bene- 
ficiary under  an  insurance  policy  where  the  insured  is  still 
living,  is  not  applicable  here. 

"...  a  possibility,  a  hope  of  an  heir  of  a  person 
still  living,  or  of  a  beneficiary  under  an  insurance 
policy  which  is  subject  to  change  of  beneficiary,  does 
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not  pass  to  the  trustee  in  bankruptcy.  vSuch  inter- 
ests are  not  property."  (Matter  of  First  Nat.  Bank 
&  Trust  Co.,  34  A.  B.  R.  (N.  S.)  806,  at  810.) 

The  interest,  even  though  contingent,  and  in  that  sense 
not  "vested",  being  an  interest  to  be  received  in  posses- 
sion upon  the  death  of  the  testator,  would  pass  to  the  trus- 
tee. (Noonaii  v.  State  Batik  of  Livermore,  20  A.  B.  R. 
(N.  S.)  642.) 

The  interest  in  question  is  a  future  estate.  Civil  Code 
Sec.  767: 

"A  future  estate  may  be  limited  by  the  act  of  the 
party  to  commence  in  possession  at  a  future  day, 
either  without  the  intervention  of  a  precedent  estate, 
or  on  the  termination,  by  lapse  of  time  or  otherwise, 
of  a  precedent  estate  created  at  the  same  time." 

Likewise,  it  is  a  remainder  interest.    Civil  Code  Sec.  769: 

"When  a  future  estate  ...  is  dependent  on  a 
precedent  estate,  it  may  be  called  a  remainder,  and 
may  be  created  and  transferred  by  that  name." 

and  a  remainder  estate  may  be  limited  upon  the  happen- 
ing of  an  event  as  here  upon  the  demise  of  the  said  Edith 
Huff  within  the  lifetime  of  the  bankrupt. 

Assuming  that  the  Declaration  of  Trust  did  not  con- 
tain the  "spendthrift"  and  "nonassignment"  provisions, 
the  trustee  would  then  take  the  said  interest  of  the  bank- 
rupt; and  this  is  so  even  though  the  trustor  might  revoke 
the  interest  or  the  bankrupt  might  predecease  the  trustor. 

In  the  Matter  of  St.  John,  105  F.  234  (District  Court 
of  New  York),  property  was  given  to  trustees,  the  in- 
come to  the  daughter  for  life,  the  principal  on  her  death 
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to  be  divided  between  her  children;  if  none  surviving 
her,  between  testator's  two  sons.  The  daughter  was  still 
alive  upon  the  bankruptcy  of  one  of  the  sons.  The  bank- 
rupt contended  that  the  interest  was  a  contingent  remain- 
der dependent  upon  two  contingencies  :  ( 1 )  if  the  daughter 
left  survivors,  and  (2)  upon  the  bankrupt's  surviving  the 
sister.  The  court  held  that  the  interest  of  the  bankrupt 
passed  to  his  trustee,  the  case  determining  that  the  inter- 
est of  the  bankrupt  is  an  expectant  estate.  The  bankrupt's 
estate  is  a  future  estate  limited  to  commence  in  posses- 
sion at  a  future  time,  on  the  death  of  the  daughter  and 
on  the  contingency  that  she  die  without  child  surviving. 
Section  28  (New  York) :  "Where  a  future  estate  is  de- 
pendent on  a  precedent  estate,  it  may  be  termed  a  re- 
mainder"; and  Section  30  holds  a  remainder  vested  "where 
there  is  a  person  in  being  who  would  have  an  immediate 
right  to  the  possession  of  the  property  on  the  determina- 
tion of  all  the  intermediate  or  precedent  estates.  It  is  con- 
tingent while  the  person  to  whom  or  the  event  on  which 
it  is  limited  to  take  effect  remains  uncertain."  The  Court 
stated : 

"The  fact  that  the  possession  of  the  estate  de- 
pends upon  a  future  contingency  which  may  never 
happen,  although  it  lessens  materially  the  value  of 
the  estate,  does  not  destroy  its  character  as  a  vested 
interest  which  passed  to  the  trustee." 

Likewise,  under  the  Michigan  law  the  expectant  inter- 
est of  the  bankrupt  in  corpus  funds,  although  contingent 
upon  bankrupt's  survival  of  life  beneficiary  vests  in  the 
trustee.    (Horton  v.  Moore,  42  A.  B.  R.  (N.  S.)  485). 

Such  interest  likewise  passes  in  Maryland.  (Matter  of 
Moore,  10  A.  B.  R.  (N.  S.)  568.) 
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A  remainder  interest  even  though  the  same  may  be 
lost  passes  to  the  trustee.  {Dudley,  Jr.  v.  Tucker,  6  A. 
B.  R.  (N.  S.)  95.) 

Even  though  the  possession  or  enjoyment  may  be  con- 
tingent upon  the  survival  of  the  taker,  the  estate  is  never- 
theless vested.    {Estate  of  Rit:::nian,  186  Cal.  567.) 

And  it  is  considered  alienable  and  subject  to  the  claims 
of  creditors.  {Newlovc  v.  Mercantile  Trust  Co.,  156  Cal. 
657.) 

Although  the  person  named  as  the  taker  of  the  future 
estate  does  not  have  the  right  to  claim  the  property  until 
the  contingent  event  or  situation  shall  have  happened  or 
arisen.    {Estate  of  Glann,  177  Cal.  347.) 

And  unless  by  the  provisions  of  the  trust  instrument 
the  beneficiary  is  restrained,  he  has  a  right  to  assign  his 
interest.    {Title  Ins.  &  Trust  Co.  v.  Duffill,  191  Cal.  629.) 

Noonan  v.  State  Bank  of  Livcrmore,  20  A.  B.  R.  (N. 
S.)  642  (State  of  Iowa): 

"If  it  is  held  that  the  interest  .  ,  .  was  a 
contingent  remainder,  then  under  federal  statute,  the 
question  arises:  Could  the  plaintiff  'by  any  means 
have  transferred'  his  interest  in  this  property?  We 
have  settled  this  question  in  the  case  of  McDonald 
V.  Bayard  Savings  Bank,  123  Iowa  413,  98  N.  W. 
1025,  where  we  held,  in  fact,  that  the  contingent 
interest  of  a  remainderman  is  such  a  present  and  ex- 
isting one  as  to  be  susceptible  of  conveyance  by  deed 
.  .  .  This  seems  to  be  the  general  rule  as  to  rights 
under  contingent  remainders." 
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Sinclair  v.  Crahtrcc,  211  Cal.  524:  Under  693  Civil 
Code,  future  interest  is  property  either  vested  or  contin- 
gent, and  under  699  Civil  Code: 

"Future  interests  pass  by  succession,  will,  and 
transfer,  in  the  same  manner  as  present  interests." 

The  following  are  additional  cases  in  which  the  courts 
have  determined  that  the  interests  passed  to  the  trustee 
in  bankruptcy: 

In  re  Wood,  3  A.  B.  R.  572;  98  F.  972; 

In  re  Peter  J.  Shenherger,  4  A.  B.  R.  487;  102  F. 
978; 

In  re  Nelson  A.  St.  John,  5  A.  B.  R.  190;  105  F. 
234; 

In  re  Twaddell,  6  A.  B.  R.  539;  110  F.  145; 

In  re  McHarry,  7  A.  B.  R.  83;  111  F.  498; 

Woods  V.  Little,  13  A.  B.  R.  742;  134  F.  229. 

Matter  of  First  Nat.  Bank  &  Trust  Co.,  34  A.  B.  R. 
(N.  S.)  806: 

"On  or  about  September  29,  1920,  Ella  M.  Brand 
(hereinafter  called  the  settlor)  executed  a  deed  of 
trust  to  the  Merchants  National  Bank  of  Elmira, 
N.  Y.  It  by  merger  became  the  First  National  Bank 
and  Trust  Company  of  Elmira.  By  the  deed  the 
settlor  transferred  to  the  trustee  certain  personal 
property  and  unimproved  real  property  in  trust  to 
pay  the  income  to  her  for  life  and  upon  her  death,  to 
distribute  the  principal  to  named  beneficiaries,  in- 
cluding her  daughter,  Mrs.  Keeton." 

"About  January  19,  1933,  said  Henrietta  S.  Kee- 
ton was,  on  her  voluntary  petition,  adjudged  a  bank- 
rupt.   James  J.  O'Connor  was  duly  appointed  trustee 
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in  bankruptcy.  He  demanded  the  share  of  Henri- 
etta S.  Keeton  from  the  trustee  herein.  Both  Mrs. 
Keeton  and  Mr.  O'Connor,  her  trustee  in  bankruptcy, 
are  parties  to  this  proceeding.  Her  interest  in  the 
trust  estate  was,  in  good  faith,  omitted  from  the 
schedules  in  bankruptcy.  Upon  her  examination  she 
disclosed  it.  She  has  not  in  any  way  assigned  or 
parted  therewith. 

"The  question  for  determination  is  whether  Mrs. 
Keeton's  distributive  share  in  remainder  passed  to 
her  trustee  in  bankruptcy." 

"When  Mrs.  Keeton  was  adjudicated  bankrupt, 
the  settlor  of  this  trust  was  living  and  the  trust  was 
in  force.  Was  her  beneficial  interest  in  remainder 
then  'property'  which  she  'could  by  any  means  have 
transferred?'  This  question  must  be  determined 
under  the  law  of  the  state  of  New  York." 

"Section  15  of  the  Personal  Property  Law  reads: 
"  'The  right  of  the  beneficiary  to  enforce  the  per- 
formance of  a  trust  to  receive  the  income  of  personal 
property,  and  to  apply  it  to  the  use  of  any  person, 
cannot  be  transferred  by  assignment  or  otherwise. 
But  the  right  and  interest  of  the  beneficiary  of  any 
other  trust  in  personal  property  may  be  transferred.' 

"Section  59  of  the  Real  Property  Law  reads :  [  131  ] 
"  'An   expectant   estate   is   descendible   and    alien- 
able, in  the  same  manner  as  an  estate  in  possession.' 

"We  think  Mrs.  Keeton's  interest  was  'property' 
and  though  not  vested  in  possession  was  vested. 
Whether  vested  or  contingent,  it  was  transferable 
and  alienable." 

"We  are  cited  to  Matter  of  Hoadley  (D.  C,  N.Y.), 
3  Am.  B.  R.  780,  101  F.  233.     Of  this  case  3  Rem- 
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ington  on  Bankruptcy,  Sec.  32,  says:  'In  this  case 
the  distinction  was  drawn  between  contingency  of 
person  and  contingency  of  event.'  In  the  present 
case  the  only  contingency  is  as  to  the  event.  Even  a 
contingency  as  to  the  person  does  not  seem  to  make 
a  trust  interest  non-transferable  under  the  later  cases 
above  cited." 

"...  a  possibility,  a  hope  of  an  heir  of  a  per- 
son still  living,  or  of  a  beneficiary  under  an  insur- 
ance policy  which  is  subject  to  change  of  beneficiary, 
does  not  pass  to  the  trustee  in  bankruptcy.  Such  in- 
terests are  not  property.  As  well  said  in  National 
Park  V.  Billings,  supra,  144  App.  Div.  536,  540: 
'That  which  the  heir  has  from  the  courtesy  of  his  an- 
cestor, and  which  is  nothing  more  than  the  mere  hope 
of  succession'  is  not  the  subject  of  disposition.  'Mere 
expectancies  and  bare  possibilities  of  acquiring  prop- 
erty do  not  pass.  They  do  not  constitute  property 
nor  title  to  property.'  (3  Remington  Bankruptcy, 
Sec.  1199.)  In  Matter  of  Baker  (C.  C.  A.,  6th 
Circ),  8  Am.  B.  R.  (N.  S.)  448,  13  F.  (2d)  707, 
Baker  purchased  of  two  brothers  their  respective  ex- 
pectancies in  their  mother's  estate.  He  became  bank- 
rupt during  his  mother's  lifetime.  The  court  held 
that  neither  Baker's  individual  interest  nor  the  in- 
terest acquired  from  his  brothers  passed  to  the  trus- 
tee in  bankruptcy." 

Where  property  was  left  to  six  sons,  no  portion  to  be 
sold  for  ten  years,  the  son's  share  to  be  forfeited  if  he 
contracted  bad  habits  and  likewise  to  be  forfeited  should 
the  son  die  before  division  of  property,  each  son  acquired 
a  vested  interest  subject  to  divesture  upon  the  happening 
of  the  subsequent  act  and  the  court  determined  there  was 
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a  vested  interest  which  could  be  transferred  by  the  de- 
visee. {Newlovc  V.  Mercantile  Trust  Company  of  San 
Francisco,   156  Cal.  657.) 

Attention  is  now  directed  to  the  "spendthrift"  and 
"non-assignable"  provisions  of  the  trust  as  hereinabove 
set  forth. 

California  recognizes  "spendthrift"  trusts.  {Kelly  v. 
Kelly,  11  Cal.  (2d)  356): 

"It  is  of  the  essence  of  a  spendthrift  trust  that  it 
is  not  subject  to  voluntary  alienation  by  the  cestui,  nor 
subject  to  involuntary  alienation  through  attachment 
or  other  process  at  the  suit  of  his  creditors.  (McCol- 
gan  V.  Walter  McGee,  Inc.,  172  Cal.  182  (155  Pac. 
995,  Ann.  Cas.  1917D,  1050);  Seymour  v.  McAvoy, 
121  Cal.  438  (53  Pac.  946,  41  L.  R.  A.  544);  San 
Diego  Trust  etc.  Bank  v.  Heustis,  121  Cal.  App.  675 
(10  Pac.  (2d)  158);  Canfield  v.  Security  First  Nat. 
Bank,  8  Cal.  App.  (2d)  277  (48  Pac.  (2d)  133); 
1  Bogert,  Trusts  and  Trustees,  p.  75 ;  43  Harvard 
Law  Review,  84;  21  Cal.  Law  Rev.  142;  22  Cal. 
Law  Rev.  482.)" 

Inasmuch  as  a  gift  takes  nothing  from  the  prior  or  sub- 
sequent creditors  of  the  beneficiary  to  which  they  previ- 
ously had  right  to  look  for  payment,  they  cannot  com- 
plain that  the  donor  has  provided  that  the  income  be  paid 
personally  to  the  beneficiary  or  be  not  subject  to  the 
claims  of  creditors.  (4  Cal.  Law  Review,  426;  McCol- 
gan  v.  Ma  gee.  Inc.,  172  Cal.  182.) 

Civil  Code  859  may  be  considered  an  exception  to  this 
doctrine,  and  where  the  trust  is  created  to  receive  the  rents 
and  profits  of  real  or  personal  property,  the  sum,  beyond 
a  fund  necessary  for  the  education  and  support  of  the 
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person  for  whose  benefit  the  trust  is  created,  is  hable  to 
the  claims  of  creditors  of  such  persons.  {Can field  v.  Se- 
curity First  National  Bank,  8  Cal.  App.  (2d)  277,  and 
13  Cal.  (2d)  page  1.) 

Likewise,  restraint  may  be  made  upon  assignment  of 
interest.  {Title  Ins.  &  Trust  Co.  v.  Duffill,  191  Cal.  629; 
Curtin  v.  Kowalsky,  145  Cal.  431.) 

Unless  restrained  by  the  provisions  of  the  trust  instru- 
ment, the  beneficiary  has  a  perfect  right  to  assign  his  in- 
terest.    ("Trust,"  25  Cal.  Jur.  173.) 

Where  a  trust  is  created  for  the  benefit  of  another  the 
beneficiary  may  be  restrained  by  appropriate  provisions 
of  the  trust  instrument  from  disposing  of  his  trust  in- 
terest or  ownership.    (25  Cal.  Jur,  174.) 

It  is  insisted  by  counsel  for  the  trustee  that  even  though 
the  instrument  is  by  its  terms  nonassignable  and  is  ac- 
companied by  provisions  deemed  appropriate  to  create  a 
"spendthrift  trust,"  that  since  in  certain  instances  the 
bankrupt  could  make  a  transfer  of  the  property  for  a 
consideration  which  would  be  enforced  in  equity,  there- 
for the  "property"  was  such  as  the  bankrupt  (Section 
70a  (5))   "could  by  any  means  have  transferred." 

This  test  has  been  disapproved  by  the  Supreme  Court 
of  the  United  States  and  it  determined  that  Section  70a 
(5)  which  vests  the  trustee  with  all  the  property  that  the 
bankrupt  "could  by  any  means  have  transferred"  has  no 
application  to  spendthrift  trusts  valid  and  eflfective  against 
creditors,  notwithstanding  the  beneficiary,  under  state  law 
as  construed  by  the  highest  court  of  the  state,  may  an- 
ticipate and  assign  for  his  own  benefit,  to  the  exclusion  of 
creditors,  said  power  having  been  determined  in  effect  in  a 
legal  exemption  in  favor  of  the  beneficiary  attaching  to 
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and  inherent  in  the  property.    {Eaton  v.  Boston  Safe  De- 
posit &  Trust  Company,  36  A.  B.  R.  701 ;  240  U.  S.  427.) 

Edith  Huff,  the  Trustor,  died  more  than  six  months 
after  the  filing  of  the  bankruptcy  petition  herein,  there- 
fore the  new  Section  70a  (7)  and  (8)  can  have  no  ap- 
plication here. 

'70a.  The  trustee  .  .  .  shall  be  vested  by 
operation  of  law  with  the  title  of  the  bankrupt  as  of 
the  date  of  the  filing  of  the  petition  in  bankruptcy 
.  .  .  to  all  .  .  .  (7)  contingent  remainders, 
executory  devises  and  limitations,  rights  of  entry  for 
condition  broken,  rights  or  possibilities  of  reverter, 
and  like  interests  in  real  property,  which  were  non- 
assignable prior  to  bankruptcy  and  which,  within  six 
months  thereafter,  become  assignable  interests  or 
estates  or  give  rise  to  powers  in  the  bankrupt  to  ac- 
quire assignable  interests  or  estates;  and  (8)  .  .  . 
All  property  which  vests  in  the  bankrupt  within  six 
months  after  bankruptcy  by  bequest,  devise,  or  in- 
heritance shall  vest  in  the  trustee     .     .     ." 

It  will  be  recalled  that  Section  70a  (5)  gives  the  trus- 
tee title  to  property  which  the  bankrupt  "could  by  any 
means  have  transferred  or  which  might  have  been  levied 
upon  and  sold,"  etc. 

In  some  states  by  application  of  the  state  law  certain 
of  the  interests  did  not  meet  the  qualifications  of  subdi- 
vision (5)  and  were  determined  by  the  courts  not  to  con- 
stitute assets.  The  said  subdivisions  (7)  and  (8)  were 
added  which  brought  the  interests  into  the  estate  as  as- 
sets if  the  condition  arose  or  the  death  occurred  uithin 
six  months  of  the  filing  of  the  petition. 
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The  trustee  points  out  that  the  bankrupt  should  have 
scheduled  the  interest.  The  trustee  is,  of  course,  right  in 
connection  with  this  point. 

Section  7  (8)  of  the  Bankruptcy  Act  provides  that  the 
bankrupt  "shall  .  .  .  prepare,  make  oath  to,  and  file 
in  court     ...     a  schedule  of  his  property." 

Section  30  of  the  Bankruptcy  Act  provides  that  "all 
necessary  rules,  forms,  and  orders  as  to  procedure  and 
for  carrying  the  provisions  of  this  title  into  force  and 
effect  shall  be  prescribed,  and  may  be  amended  from  time 
to  time,  by  the  Supreme  Court  of  the  United  States." 
Under  this  section  the  Supreme  Court  has  prescribed  the 
form  of  the  schedules,  and  the  schedules  established  by 
the  Supreme  Court  set  forth  on  Schedule  B-4:  "Property 
in  reversion,  remainder  or  expectancy,  including"  property 
held  in  trust  for  the  Debtor  or  subject  to  any  power  or 
right  to  dispose  of  or  to  charge." 

Eight  of  the  Supreme  Court  Judges  who  were  sitting 
at  the  time  the  General  Orders  and  Forms  were  promul- 
gated were  on  the  bench  and  had  previously  decided  the 
case  of  Pearsall  v.  Great  Northern  Raihvay  Co.,  161  U.  S. 
646.  This  decision  went  to  great  length  in  defining  vested 
rights,  expectancies,  contingent  interests,  etc.,  so  it  can 
be  said  that  we  have  rather  definite  information  as  to 
what  the  Supreme  Court  intended  by  Schedule  B-4. 

I  can  personally  say  that  after  attempting  to  review 
many  reported  cases  on  the  vesting  or  nonvesting  in  the 
trustee  of  expectancies,  vested  and  contingent  remainders, 
reversions,  conditional  limitations,  rights  of  entry  for 
conditions  broken,  executory  devises,  etc.,  that  it  would 
be  an  imprudent  and  hazardous  procedure  to  allow  the 
bankrupt  in  each  instance  to  make  his  own  determination 
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as to  whether  or  not  the  particular  interest  vested.  He 
is  required  to  list  in  detail  his  property  which  he  claims 
is  exempt  so  that  the  Court  may  pass  upon  the  exemp- 
tion. Likewise  he  is  required  to  list  and  schedule  those 
interests,  whether  they  vest  in  the  trustee  or  not,  which 
are  enumerated  in  Schedule  B-4.  The  scheduling  of  the 
same  allows  the  creditors,  the  trustee  and  the  Court  to 
investigate  the  particular  kind  and  character  of  interest 
and  reach  a  determination  as  to  w^hether  or  not  the  same 
passes  into  the  Bankruptcy  Court.  Most  certainly  the 
determination  should  not  be  left  with  the  bankrupt. 

In  many  cases  such  as  in  the  instant  case  there  is  no 
record  available  pertaining  to  the  interest  unless  the  same 
is  supplied  by  the  bankrupt. 

Apparently  information  of  the  alleged  interest  came  to 
the  creditors  after  the  discharge  was  granted. 

At  the  first  examination  of  the  bankrupt  the  bankrupt 
did  not  reveal  the  existence  of  the  interest.  On  the  other 
hand,  it  must  be  admitted  that  he  was  not  asked  the 
direct  question  as  to  whether  or  not  he  had  any  such 
interest. 

Counsel  for  the  trustee  maintains  that  the  discharge  of 
the  bankrupt  should  be  revoked  because  of  the  said  con- 
cealment. He  has  cited  a  number  of  cases,  with  which 
I  do  not  disagree,  showing  the  general  power  of  the 
Court  to  revoke  discharges  in  instances  other  than  upon 
grounds  set  forth  in  Section  15. 

In  this  case,  however,  as  soon  as  the  bankrupt  and  his 
counsel  were  confronted  by  the  trustee  with  the  infomia- 
tion  which  he  had  secured  in  connection  with  the  inter- 
est in  said  trust,  they  readily  admitted  the  said  interest. 
Counsel    for   the   bankrupt   states   that   at   and   prior    to 
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the  bankruptcy  proceedings  the  bankrupt  had  presented 
to  him  the  question  of  whether  or  not  the  said  interest 
was  an  asset;  that  he  had  spent  many  hours  investigating 
the  law  on  the  subject,  and  that  he  had  rendered  an  opin- 
ion to  the  bankrupt  that  the  same  did  not  pass  to  the 
t»*ustee  and  was  not  an  asset  of  the  estate  and  need  not  be 
scheduled.  At  the  hearing  there  was  introduced  in  evi- 
dence a  brief  which  had  been  prepared  by  the  attorney 
for  the  bankrupt  at  the  time  he  originally  gave  the  said 
advice  to  the  bankrupt  when  he  was  preparing  the  sched- 
ules of  the  bankrupt.  I  must  frankly  admit  that  I  agree 
with  his  conclusion  that  the  interest  is  not  an  asset  here- 
in, but  I  do  not  agree  with  his  conclusion  that  the  same 
need  not  be  scheduled.  On  the  other  hand,  I  cannot  find 
that  there  was  any  bad  faith  or  concealment.  Neither 
can  I  find  that  the  bankrupt  knowingly  or  intentionally 
made  a  false  oath. 

Matter  of  Soroko,  53  A.  B.  R.  (N.  S.)  223: 

"Accordingly,  it  may  be  assumed  that  the  advice 
given  to  the  bankrupt  by  his  attorney  was  erroneous 
and  that  the  bankrupt  has  not  established  that  his 
statements  under  oath  on  the  two  occasions  were  true. 
The  statute,  however,  bars  a  discharge  only  if  a  false 
oath  was  made  'knowingly  and  fraudulently,'  that  is, 
if  the  false  statement  constituted  an  'intentional  un- 
truth.' In  re  Slocum  (C.  C.  A.  2nd  Cir.),  11  Am. 
B.  R.  (N.  S.)  16,  22  F.  (2d)  282,  285." 

In  re  Wyche,  51  Fed.  Supp.  825: 

"To  justify  a  denial  of  bankrupt's  discharge,  fail- 
ure to  list  assets  must  have  been  made  or  done  with 
a  willful  and  fraudulent  intent.  Bankr.  Act.  Sec.  14, 
Sub.  c(l),  11  U.  S.  C.  A.  Sec.  32,  Sub.  c(l)." 
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".  .  .  the  jurisprudence  is  well  established  that 
the  act  of  the  bankrupt  complained  of  must  have 
been  made  or  done  with  a  wilful  and  fraudulent  in- 
tent to  justify  denial  of  bankrupt's  dischargee.  Col- 
lier, 14th  Ed.,  Vol.  1,  p.  1360,  provides:  'In  order 
to  justify  a  refusal  of  discharge  under  Sec.  14c  (4), 
it  must  be  shown  that  the  acts  complained  of  were 
done  with  an  intent  to  hinder,  delay,  or  defraud  his 
creditors.  This  intent,  moreover,  must  be  an  actual 
fraudulent  intent  as  distinguished  from  constructive 
intent.' " 

Therefore,  both  petitions  of  the  trustee  are  denied. 

[Dated]  :     December  6,  1943. 

Hubert  F.   Laugharn, 
Hubert  F.   Laugharn, 

Referee  in  Bankruptcy." 

In  addition  to  the  authorities  cited  in  the  Referee's  or- 
der we  have  found  additional  authorities  since  the  mak- 
ing of  the  order.  These  authorities  relate  to  the  question 
of  the  failure  of  the  bankrupt  to  list  his  interest  in  prop- 
erty. The  authorities  are  in  52  Fed.  Supp.  492  and  52 
Fed.  Supp.  496,  and  hold  that  the  omission  of  assets  in 
schedules  of  bankruptcy,  which  is  an  innocent  act.  is 
not   a   bar   to  discharge.     They   are   as    follows : 

"A  bankrupt,  knowingly  and  fraudulently  failing 
to  list  his  interest  in  group  insurance  plan  of  federal 
retirement  system  in  his  schedules  and  statement  of 
affairs,  is  not  entitled  to  discharge,  though  his  estate 
is  not  entitled  to  his  funds  in  such  system,  but  his 
failure  to  list  such  interest  because  of  mistake,  over- 
sight or  ig-norance  does  not  bar  discharge.  Bankr. 
Act  Sec.  1  et  seq.;  11  U.  S.  C.  A.  Sec.  1  et  scq.;  Civil 
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Service  Retirement  Act,  Sec.  14,  as  amended;  5  U.  S. 
C.  A.  Sec.  729." 

In  re  Barry,  No.  43814,  District  Court,  E.  D.  New 
York.     Oct.  2,  1943.  52  Fed.  Supp.  492. 

"A  bankruptcy  referee  erred  in  sustaining  objec- 
tion to  bankrupt's  discharge  because  of  her  omission 
of  indebtedness  to  New  York  City  Teachers  Retire- 
ment System  and  interest  in  pension  fund  thereof 
from  schedules  of  her  debts  and  property  and  state- 
ment of  her  affairs,  in  absence  of  finding  that  such 
information  was  knowingly  and  fraudulently  omitted. 
Bankr.  Act  Sec.  1  et  seq.,  11  U.  S.  C.  A.  Sec.  1 
et  seq. 

"(6)  The  referee  has  not  found  that  the  informa- 
tion sought,  which  as  in  this  case  was  of  no  great 
consequence,  was  knowingly  and  fraudulently  omitted 
by  the  bankrupt  from  her  schedules  and  statement  of 
affairs. 

"The  conclusion  seems  inescapable  that  the  failure 
to  furnish  the  information  now  complained  of  was 
not  done  knowingly,  fraudulently,  intentionally  or 
maliciously.  It  was  due  solely  to  the  bankrupt's  ig- 
norance, oversight  or  mistake. 

"(7)  The  omission  of  assets  in  schedules  of  bank- 
ruptcy and  in  statement  of  affairs  which  is  an  inno- 
cent act,  such  as  a  mistake,  oversight  or  ignorance, 
is  not  a  bar  to  discharge.  See  In  re  Taub,  2  Cir., 
98  F.  2d  81 ;  Willoughby  v.  Jamison,  8  Cir.,  103  F. 
2d  821;  Sharcoff  v.  Schieffelin  &  Co.,  2  Cir.,  70  F. 
2d  725;  In  re  Lovich,  2  Cir.,  117  F.  2d  612,  133 
A.  L.  R.  673." 

In  re  Barry,  No.  43815,  District  Court,  E.  D.  New 
York.     Oct.  2,  1943.  52  Fed.  Supp.  496. 
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At  pag"e  14  of  his  brief,  appellant  sugj^ests  a  reference 
to  C.  J.  S..  Vol.  8,  p.  1413  for  the  authority  "that  the 
omission  was  made  on  advice  of  counsel  does  not  of  itself 
excuse  it."  A  full  reading  of  the  section  from  which 
such  quotation  was  taken  is  directly  in  point  and  fully 
supports   respondent's  position. 

8  C.  J.  S.  1412,  Section  519  a(2): 

"Omission  of  Property  From   Schedule. 

A  failure  by  the  bankrupt  to  schedule  all  his  prop- 
erty with  intent  to  defraud  his  creditors  is  a  ground 
for  denial  of  a  discharge. 

Since  a  bankrupt  is  required  to  show  the  utmost 
good  faith  and  to  make  the  fullest  disclosure  of  his 
assets,  where  he  knowingly  and  designedly  omits  as- 
sets from  his  schedule  he  will  be  held  to  have  done 
so  with  intent  to  defraud  and  will  be  denied  a  dis- 
charge, unless  his  conduct  is  satisfactorily  explained, 
even  though  the  amount  omitted  is  small.  On  the 
other  hand,  a  mere  omission  from,  or  inaccuracies  in 
a  bankrupt's  schedule  not  made  knowingly  and  fraud- 
ulently, are  not  ground  for  refusing  him  a  discharge. 
Thus  an  innocent  omission  resulting  from  inadvert- 
ence or  mistake,  such  as  an  honest  belief  by  the 
bankrupt  that  he  did  not  own  particular  property, 
is  not  such  concealment  as  will  justify  denial  of  a 
discharge.  (Citing  In  Re:  Servel,  30  F.  2nd  102.) 
Nevertheless  a  belief  by  the  bankrupt  that  property 
which  he  owned  and  possessed  was  exempt  property 
and  therefore  need  not  be  scheduled  is  no  excuse  for 
his  failure  to  schedule  such  property  //  it  zvas  in  fact 
not  exempt.  That  the  omission  was  made  on  advice 
of  counsel  does  not  of  itself  excuse  it.  It  will  be 
excused  for  such  reasons  only  if  it  also  appears  that 
the  bankrupt  stated  the  facts  fully  to  his  counsel  and 
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that  the  advice  of  the  latter  was  given  and  acted  upon 
in  good  faith  with  regard  to  a  matter  of  law  only.  He 
is  not  justified  in  relying"  on  the  advice  of  his  attorney 
with  reference  to  plain,  palpable  and  transparent 
facts." 

8  C.  J.  S.   1412,  Section  519(3): 

"Nature  of  Property  or  Bankrupt's  Interest 
Therein. 

The  bankrupt  must  haife  an  existing  and  vahmhle 
interest  in  property  before  denial  of  a  discharge  can 
be  predicated  on  a  concealment  thereof. 

A  discharge  may  be  refused  a  bankrupt  where  he 
has  knowingly  or  fraudulently  concealed  an  existing 
and  valuable  interest  in  property.  It  must  appear, 
however,  that  the  bankrupt  has  an  existing  interest  in 
the  property  in  order  that  the  refusal  of  a  discharge 
may  be  predicated  on  a  concealment  thereof,  and  by 
property  herein  is  meant  something  that  is  or  ought 
to  be  an  asset  of  the  bankrupt' s  estate.  Hence,  a 
concealment  zvhich  will  bar  a  discharge  cannot  be 
predicated  on  a  failure  to  schedule  property  which 
would  not  pass  to  the  trustee,  such  as  exempt  prop- 
erty, or  property  which  is  pledged  for  its  full  value 
or  which  has  no  possible  value;  and  if  the  property 
involved  zvas.  in  fact,  not  property  of  the  bankrupt, 
a  denial  of  a  discharge  cannot  be  predicated  on  a 
concealment  thereof,  even  though  there  is  present  an 
intent  to  conceal  because  of  a  mistaken  idea  of  the 
bankrupt  that  it  was  property  he  did  own.  *  *  * 
Property  acquired  after  the  adjudication  does  not 
vest  in  the  trustee,  and  hence  an  opposition  to  a 
discharge  cannot  be  based  on  on  alleged  conceal- 
ment of  such  property."  A  failure  to  schedule  the 
income  of  a  trust  fund  which  is  liable  to  creditors 
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under  the  Real  Property  Law  of  the  State  and  a 
refusal  to  turn  over  the  right  to  the  trustees  are 
not  grounds  for  the  denying  of  a  discharge,  in  view 
of  the  fact  that,  the  trustee's  right  to  such  income 
is  doubtful     (Tn  Re:    Buchanan,  215  F.  492.) 

That  a  bankrupt's  interest  in  land  is  doubtful  and 
that,  if  it  exists,  it  is  or  may  be,  exempt  as  a  home- 
stead are  facts  entitled  to  consideration  on  the  ques- 
tion of  his  fraudulent  intent  to  schedule  such  inter- 
est.   (In  Re:   Todd,  112  F.  315.) 

Where  doubtful  question  of  law  is  involved  it  could 
not  be  said  that  bankrupt  had  'knowingly  and  fraud- 
ulently' concealed  property  from  his  trustee.  (In  Re: 
Wetmore,  99F.  703.) 

The  mental  operation  of  thinking  property  is 
owned,  and  desiring  to  conceal  it,  when  in  fact  no 
such  property  exists,  does  not  fall  within  any  of 
the  prohibitions  of  that  section,  which,  when  speak- 
ing of  concealed  or  transferred  property,  always 
means  something  that  is  or  ought  to  be,  (in  common 
parlance)  assets  of  the  estate.  (In  Re:  Hughes, 
262  F.  500.)" 

Appellant  suggests  that  a  mere  reading  of  the  section 
on  bankruptcy  in  Corpus  Juris  Secundum  and  other  au- 
thorities dealing  with  the  fraudulent  concealment  of  as- 
sets or  the  criminal  liability  for  such  concealment  would 
have  dictated  a  different  course  to  bankrupt  and  to  his 
attorney,  Martin  Goldman.  It  is  obvious  and  is  support 
for  the  testimony  of  both  bankrupt  and  his  said  attorney 
that  no  thought  of  concealment  occurred  to  either  of 
them,  that  no  reference  or  examination  of  those  sections 
was  made. 


—38— 

The  case  of  In  re  MacFarlane,  45  Fed.  (2d)  994,  is  in 
point,  not  for  the  proposition  claimed  by  appellant,  but  on 
the  point  contended   for   by   respondent,   to-wit: 

That  the  report  of  the  Referee,  when  approved  by 
the  trial  judge,  is  conclusive  upon  an  appellate  court 
unless  it  appears  that  there  was  an  obvious  error  in 
the  consideration  of  the  facts,  or  a  misapplication 
of  some  rule  of  law.  The  Court,  in  that  case,  makes 
the  very  interesting-  observation  that,  "if  the  Trustee 
in  Bankruptcy  has  a  valid  claim  against  the  trust 
estate,  he  may  proceed  to  recover  it  in  a  suit  against 
the  proper  parties  in  a  court  of  competent  jurisdic- 
tion. If  he  has  no  such  claim,  there  is  no  merit  to 
his  objections  to  the  discharge."  That  is  exactly  the 
situation  presented  here. 

The  ruling  in  support  of  the  finding  of  the  Referee, 
and  the  trial  judge  granting  the  discharge  was,  there- 
fore, made  notzmthstanding  that,  "in  reaching  this 
conclusion,  we  have  assumed  that  it  was  the  duty 
of  the  bankrupt  to  schedule  present  interest  in  the 
trust  itself,  whether  it  was  subject  to  administration 
in  the  Bankruptcy  Court  or  not." 

The  case  of  Fanners  Savings  Bank,  et  al  v.  Anton,  1 
Fed  (2d)  103,  cited  by  appellant,  involved  actual  fraud 
and  actual  deliberate  concealment  of  property  belonging 
to  the  bankrupt's  estate  for  the  purpose  of  defrauding 
creditors.  The  fraud  was  found  as  a  fact  by  the  special 
master.  Throughout  the  case,  the  Court  refers  to  the 
concealed  property  as  "every  known  asset  legally  available 
to  creditors":  "that  he  should  surrender  for  the  benefit  of 
his  creditors";  "which  should  be  applied  to  their  (his 
debts)  payment";  "a  part  of  his  assets";  "any  of  his 
property."     The  case  is  not  in  point  for  the  reason  that 


—39^ 

the  propLM'ty  there  was  such  property  as  would  pass  to 
the  Trustee  in  Bankruptcy,  whereas,  in  tlie  present  case, 
no  interest  in  the  property  would  or  could  pass  to  the 
Trustee  in  Bankruptcy. 

The  Schute  case,  38  Fed.  (2d)  769,  cited  by  appellant, 
is  again,  one  involving  property  which  was  in  fact  an 
asset  which  passed  to  the  Trustee  in  Bankruptcy.  The 
Court  referred  to  property  "belonging  to  the  estate." 

The  case  of  Sinclair  v.  Butt,  284  Fed.  568,  is  based 
upon  the  omission  to  schedule  property  which  would  be- 
long to  the  bankrupt  at  the  time  of  the  filing  of  the  sched- 
ules, and  it  was  admitted  in  argument  that  the  oath  of 
the  bankrupt  was  knowingly  false. 

In  re  Per  el,  51  Fed.  (2d)  506,  is  cited  by  appellant  for 
the  proposition  that,  advice  of  counsel  on  a  plain,  palpable 
and  transparent  fact,  that  property  which  he  owns  with- 
out dispute  or  question  does  not  have  to  be  scheduled,  is 
not  a  defense.  Surely,  counsel  for  appellant  does  not 
mean  to  contend  that  there  could  be  no  question  or  dis- 
pute of  the  ownership,  of  the  property  herein  involved,  by 
respondent  at  the  time  of  filing  of  his  schedules,  or  that 
such  ownership  was  a  plain,  palpable  and  transparent  fact. 
On  the  contrary,  the  plain,  palpable  and  transparent  fact 
was  and  is  that  respondent  had  no  right  of  ownership 
whatever  in  the  trust. 

Appellant  does  not  cite  the  more  pertinent  language  of 
the  case,  to-wit: 

"It  is  true  enough  that  advice  of  counsel  that  cer- 
tain property  does  not  in  fact  belong  to  the  bank- 
rupt and  need  not,  therefore,  be  scheduled  with  his 
property,  when  given  upon  a  full  and  fair  statement 
of  fact  is  a  defense  to  a  charge  of  fraudulent  con- 
cealment." 
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And  again  that 

"where  the  question  of  discharge  z'd  non  turns  upon 
whether  testimony  has  been  fraudulently  given  or 
concealment  or  failure  to  disclose  have  been  willful 
and  fraudulent,  the  question  of  the  intent  with  which 
the  statements  were  made  or  the  acts  done  is  of  the 
essence  of  the  inquiry.  In  such  case,  the  demeanor 
of  the  bankrupt  in  the  course  of  the  examination,  the 
manner  in  which  he  testifies,  as  much  as  the  things 
he  says,  are  the  important  criteria.  In  such  case,  the 
Referee,  as  special  master,  hearing  the  bankrupt's 
testimony  in  the  various  examinations,  is  in  a  better 
position  to  determine  the  c[uestion  of  falsity  than  is 
the  District  Judge  from  the  printed  record." 

In  re  Brictliiig,  133  Fed.  146,  involves  property  which 
the  bankrupt  "withheld  from  creditors — which  lawfully 
he  should  devote  to  the  payment  of  his  debts." 

In  Pollack  V.  Meyer  Bros.  Drug  Co.,  233  Fed.  861,  the 
Court  found  as  a  fact  that  the  interest  of  the  bankrupt  in 
the  trust,  which  had  been  omitted  from  the  schedules,  was 
such  an  interest  as  did  in  fact  pass  to  the  Trustee  in  Bank- 
ruptcy, that  such  fund  constituted  a  vested  remainder. 
There  was  a  concealment  of  property  to  which  the  Trustee 
and  his  creditors  could  legally  resort. 

In  Dug  gins  v.  Hcffron,  128  Fed.  (2d)  546,  the  Referee 
in  Bankruptcy  found  as  a  fact  that  the  bankrupt  know- 
ingly and  fraudulently  and  with  intent  to  hinder,  delay 
and  defraud  creditors,  concealed — (certain  real  property 
by  conveying  the  same  to  his  wife  and  concealing  the  fact 
that  his  wife  held  the  same  in  trust  for  him).  The  oath 
of  the  bankrupt  there  was  false  in  that  he  stated  that  the 
property  had  been  conveyed  upon  a  consideration  to  him, 
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whereas  in  fact,  it  had  been  cunxeyed  without  considera- 
tion and  was  a  secret  trust. 

It  appears  that  every  case  cited  by  appellant  is  one  in 
which  the  property  omitted  from  the  schedules  or  con- 
cealed was  such  property  as  was  legally  available  for  the 
payment  of  bankrupt's  debts. 

Appellant  makes  much  of  the  brief  prepared  by  coun- 
sel for  the  bankrupt  at  the  time  of  the  hling  of  the  sched- 
ules. An  examination  of  the  brief  will  indicate  that  the 
only  question  briefed  was  whether  the  interest  of  the 
bankrupt  in  the  Huff  Trust  was  an  asset  that  would  pass 
to  the  Trustee  in  Bankruptcy.  It  is  submitted  that  to  this 
the  authorities  cited  in  the  brief  support  the  position  of 
the  bankrupt  that  such  property  did  not  pass  to  the  Trus- 
tee in  Bankruptcy. 

Appellant,  at  page  28  of  his  brief,  argues  for  the  same 
rights  as  were  given  to  the  plaintiff  in  Kelley  v.  Kelley. 
Be  it  remembered  that  in  Kelley  v.  Kelley,  plaintiff  was 
specifically  denied  any  interest  in  the  trust  itself  or  in  the 
property  attempted  to  be  assigned  by  the  defendant  to 
plaintiff,  his  wife,  in  violation  of  the  spendthrift  provi- 
sions of  such  trust.  Plaintiff'  acquired  only  a  money  judg- 
ment in  an  amount  equal  to  the  value  of  the  assignment, 
had  it  been  valid,  which  judgment  could  be  collected  from 
any  other  funds  of  the  defendant,  but  not  from  the  trust 
itself.  If  appellant  here  were  to  secure  such  a  right,  such 
a  judgment,  out  of  what  funds  could  he  collect  his  judg- 
ment? Certainly  not  out  of  the  trust  funds,  since  that 
was  specifically  denied  in  the  Kelley  case;  not  out  of  any 
funds  or  property  belonging  to  the  bankrupt  at  the  time 
of  his  bankruptcy,  since  all  of  such  property  already  be- 
longed to  appellant  by  virtue  of  the  fact  of  bankruptcy. 
The  only  other  source  would  necessarily  have  to  be  prop- 
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erty  which  the  bankrupt  might  acquire  after  his  discharge 
in  bankruptcy.  To  permit  a  Trustee  in  Bankruptcy  to 
acquire  a  claim  against  the  bankrupt  collectible  out  of 
property  acquired  after  discharge  in  bankruptcy  would  de- 
feat the  very  purpose  of  the  Bankruptcy  Act.  To  follow 
appellant's  argument  to,  its  logical,  but  absurd,  conclusion, 
we  must  be  prepared  to  hold  that  a  Trustee  in  Bankruptcy 
could  in  every  instance  force  a  bankrupt  to  make  an  as- 
signment of  future  earnings  or  after  acquired  property, 
thereby  continuing  his  debts,  listed  in  his  schedules,  into 
the  future  and,  in  effect,  denying  the  bankrupt  all  of  the 
benefits  specifically  granted  to  him  under  the  Bankruptcy 
Act. 

We  respectfully  submit  that  both  the  Referee  in  Bank- 
ruptcy and  the  District  Judge  were  correct  in  their  rul- 
ings and  orders  and  should  be  sustained. 

Rupert   B.   Turnbull, 
Martin   Goldman, 
Attorneys  for  Bankrupt. 
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In  the  District  Court  of  the  United  States 
For  the  District  of  Oregon 

Civil   No.   1677 

UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 

HARRY  C.  CLAIR,  an  unmarried  man;  CALI- 
FORNIA PACIFIC  TITLE  INSURANCE 
COMPANY,  a  corporation;  M.  F.  CAMP- 
BELL; E.  C.  BUTMAN  and  JANE  DOE 
BUTMAN,  his  wife,  if  married;  C.  A. 
HUGHES  and  JANE  DOE  HUGHES,  his 
wife,  if  married ;  B.  H.  OLDFIELD  and  JANE 
DOE  OLDFIELD,  his  wife,  if  married;  VIC- 
TORIA RICHARDS  and  JOHN  DOE  RICH- 
ARDS, her  husband,  if  married;  L.  E.  OS- 
GOOD and  JANE  DOE  OSGOOD,  his  wife, 
if  married;  ROBERT  W.  WALLACE  and 
JANE  DOE  WALLACE,  his  wife,  if  married; 
JOHN  WIENERT  and  JANE  DOE  WIEN- 
ERT,  his  wife,  if  married ;  W.  R.  COOTE  and 
JANE  DOE  COOTE,  his  wife,  if  married;  and 
BENTON  COUNTY,  a  municipal  corporation 
and  political  subdivision  of  the  State  of  Oregon, 

Defendants. 

PETITION  FOR  CONDEMNATION 

Leave  of  Court  having  been  obtained,  your  peti- 
tioner United  States  of  America,  through  its  at- 
torneys, files  this  Petition  for  Condemnation  and 
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respectfully  represents  to  this  Honorable  Court  as 
follows : 

I. 
That  the  defendant  Benton  County  is  a  numic- 
ipal  corporation   and   political   subdivision   of  the 
State  of  Oregon  and  is  by  law  vested  with  the  power 
to  sue  and  be  sued  in  its  own  name; 

II. 

That  this  proceeding  is  instituted  pursuant  to  and 
under  authority  of  the  following  Acts  of  Congress: 

The  Act  of  August  1,  1888  (25  Stat.  357,  40 
U.S.C.  Sec.  257)  ; 

The  Act  of  February  26.  1931  (46  Stat.  1421,  40 
U.S.C.  Sees.  258a)  and  Acts  supplementary  thereto 
and  amendatory  thereto; 

The  Act  of  August  18,  1890  (26  Stat.  316)  as 
amended  by  the  Acts  of  July  2,  1917  (40  Stat.  241), 
April  11,  1918  (40  Stat.  518,  50  U.S.C.  Sec.  171) 
and  March  27,  1942  (Public  Law  507— 77th  Con- 
gress) ; 

The  Act  of  April  28,  1942  (Public  Law  528— 
77th  Congress) ; 

III. 

That  pursuant  to  and  under  authority  of  the 
Acts  of  Congress  above  [1*]  cited  and  referred  to, 
the  Secretary  of  War  of  the  United  States  of  Amer- 
ica (1)  has  selected  the  hereinafter  described  lands 
for  acquisition  by  the  United  States  of  America  for 
use  in  connection  with  the  establishment  of  a  mili- 
tary training  camp  known  as  Camp  Adair,  Oregon, 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Tranecript  of  Record. 
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and  for  such  other  uses  as  may  be  authorized  by 
Congress  or  by  Executive  Order;  (2)  has  deter- 
mined and  is  of  the  opinion  that  it  is  necessary 
and  advantageous  to  the  interest  of  the  United 
States  to  acquire  by  condemnation  under  judicial 
process  the  estate  or  interest  hereinafter  set  forth 
in  and  to  the  lands  so  selected  and  hereinafter  de- 
scribed for  the  public  use  and  purpose  of  ade- 
quately providing  for  the  establishment  of  a  mili- 
tary training  camp  and  for  lelated  military  pur- 
poses, and  that  said  lands  are  required  for  imme- 
diate use;  and  (3)  has  made  application  to  the  At- 
torney General  of  the  United  States  to  cause  this 
proceeding  to  be  commenced,  in  pursuance  of  which 
application  the  Attorney  General  of  the  United 
States  has  authorized  this  proceeding  to  be  insti- 
tuted ; 

IV. 
That  the  estate  taken  by  the  peti'ioner  m  this 
proceeding  is  the  full  fee  simple  title  in  and  to 
the  hereinafter  described  lands,  subject,  however, 
to  existing  easements  for  ]iublic  roads  and  high- 
ways, for  public  utilities,  for  railroads,  for  pipe 
lines  and  for  water  and  sewage  systems; 

,.  I,,       ■       ■  ,  V. 

That'  the  lands  condemned  by  and  through  this 
proceeding  are  located  in  Benton  County,  Oregon, 
within  this  judicial  district,  and  are  more  partic- 
ularly described  as  follows: 

Tract  No.  B-67 
Tract  .1:     Beginning   at    Section    corner    to 
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Sections  14,  15,  22  and  23,  Township  10  South, 
Range  5  West  of  the  Willamette  Meridian,  and 
rnnnini--  thence  N.  0°'  2'  W.  33.216  chains  to 
the  center  of  the  County  Road;  thence  S.  49° 
54'  Ea?!t  6.814  chains  to  the  intersection  of  the 
center  of  the  county  road  with  the  West  line 
of  Francis  Writsman  D.L.C.  #50,  thence  S.  5° 
36'  East  28.92  chains  to  the  South  line  of  Sec- 
tion 14  which  is  .70  chains  N.  5°  36'  W.  of  the 
Southw^est  corner  of  said  claim;  thence  S.  89° 
40'  West  8.021  chains  to  the  place  of  begin- 
ning, in  Benton  County,  Oregon. 

Tract  2:  Also  the  South  half  of  Section  15, 
Township  10  South,  Range  5  West  of  the 
Willamette  Meridian,  excepting  the  following: 
Beginning  at  a  %"  pipe,  the  quarter  section 
corner  between  Sections  14  and  15,  said  town- 
ship and  range,  and  running  thence  S.  0°  2' 
East  6.523  chains  to  the  center  of  the  County 
Road;  thence  [2]  N.  49°  54'  W.  10.137  chains 
along  the  center  of  the  County  Road;  thence 
S.  89°  57'  East  7.75  chains  to  the  place  of  be- 
ginning, in  Benton  County,  Oregon. 

Tract  3:  Also,  the  Northwest  Quarter  of 
Section  22,  also  the  West  half  of  the  Northeast 
Quarter  of  said  Section  22,  also  the  North 
half  of  the  Southwest  Quarter  of  said  Section 
22,  also  the  Northwest  Quarter  of  the  South- 
east Quarter  of  said  section  22,  all  hang  and 
being  situated  in  Township  10  South,  Range  5 
West  of  the  Willamette  Meridian,  in  Benton 
County,  Oregon. 
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Tract  4:  All  of  the  Southeast  Quarter  of 
the  Northeast  Quarter  of  Section  21,  Township 
10  South,  Range  5'  West  of  the  Willamette 
Meridian,  in  Benton  County,  Oregon. 

Tract  5 :  Also  the  Northeast  Quarter  of  the 
Northeast  Quarter  of  Section  21,  Township  10 
South,  Range  5  West  of  the  Willamette  Meri- 
dian, in  Benton  County,  Oregon. 

The  above  described  lands  aggregate  777.7  acres, 
more  or  less;  and  that  a  plan  showing  the  above 
described  lands  is  marked  Schedule  "B"  attached 
to  the  Declaration  of  Taking  on  file  herein; 

VI. 

That  the  public  use  for  which  the  hereinabove 
described  lands  are  taken  is  adequately  to  provide 
for  the  establishment  of  a  military  training  camp 
or  other  war  purposes; 

VII. 

That  funds  for  the  acquisition  of  the  hereinabove 
described  lands  have  been  appropriated  by  the 
aforesaid  Act  of  Congress  approved  April  28,  1942 
(Public  Law  528 — 77th  Congress),  and  that  the 
Secretary  of  War  of  the  United  States  has  de- 
clared that  he  is  of  the  opinion  that  the  ultimate 
award  for  said  lands  will  probably  be  within  any 
limits  prescribed  by  law  as  the  price  to  be  paid 
therefor ; 

VIII. 

That  the  petitioner  has  caused  diligent  search  to 
be  made  among  the  public  records  of  the  State  of 
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Oroj^^^ii  and  of  Benton  County,  wherein  the  above 
described  lands  are  located,  to  determine  the  names 
of  the  owners  and  the  names  of  every  other  person 
intei'ested  in  the  lands  taken  herein  or  any  part 
thereof,  and  that  all  of  said  persons  insofar  as  can 
be  ascertained  from  the  public  records  have  been 
made  parties  to  this  proceedings; 

IX. 

That  the  petitioner  has  done  and  performed  every 
act  and  thing  required  by  law  to  be  done  by  said 
petitioner  as  a  condition  precedent  to  the  [3]  bring- 
ing and  maintaining  of  this  action; 

X. 

That  this  proceeding  was  originally  a  part  of 
the  cause  entitled  United  States  vs.  O.  G.  Simpson, 
et  al..  Civil  No.  1111,  wherein  on  the  18th  day  of 
Jime,  1942,  this  Court  entered  an  order  granting 
possession  to  the  United  States  of  America  as  of 
said  date  of  the  lands  hereinabove  described  along 
with  other  lands  included  in  said  proceeding;  that 
simultaneously  with  the  filing  of  the  Petition  herein 
there  is  also  filed  a  Declaration  of  Taking  in  which 
the  Secretary  of  War  of  the  United  States  has 
estimated  that  the  sum  of  $20,872.90  is  just  com- 
pensation for  the  taking  of  the  interest  hereinabove 
set  forth  in  and  to  the  hereinabove  described  lands 
and  that  this  amount,  to-wit :  $20,872.90  is  deposited 
into  the  Registry  of  this  Court  under  the  provisions 
of  the  Declaration  of  Taking  Act  approved  Feb- 
ruary 26,  1931  (46  Stat.  1421;  40  U.S.C.  258a). 
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Wherefore,  your  petitioner  prays: 

(a)  That  this  Court  make  an  order  reciting 
the  filing-  of  the  Declaration  of  Taking  and  Peti- 
tion herein  and  the  depositing  into  the  Registry  of 
this  Court  of  the  estimated  just  compensation  for 
the  taking  herein  of  the  above  described  lands  and 
the  effect  thereof  as  to  the  vesting  of  title  in  the 
United  States  of  America  to  said  lands,  subject  to 
the  limitations  and  exceptions  hereinabove  set  forth, 
and  granting  immediate  possession  of  said  lands 
under  said  Declaration  of  Taking  to  the  petitioner 
United  States  of  America;  and 

(b)  That  this  Honorable  Court  take  jurisdic- 
tion of  this  cause  and  make  and  have  entered  herein 
all  such  orders,  judgments  and  decrees  as  may  be 
necessary  to  determine  the  ownership  of  the  above 
described  lands,  and  to  fix  the  value  of  the  same 
and  the  amount  of  compensation  to  be  paid  by  peti- 
tioner to  whoever  may  be  adjudged  to  be  the  owner 
or  owners  of  the  above  described  lands,  and  to  make 
and  have  entered  all  such  further  orders,  judg- 
ments and  decrees  as  may  be  necessary  to  vest  title 
to  the  estate  or  interest  hereinabove  set  out  in  and 
to  the  lands  hereinabove  described  in  the  United 
States  of  America  and  to  make  just  distribution  of 
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tlio  estimated  and  final  award  amont?  those  entitled 
thereto  as  expeditiously  as  possible. 

BERNARD  H.  RAMSEY, 
Special   Assistant   to   The 
Attorney  General; 
JOHN  E.  WALKER, 
STANLEY  R.  DARLING, 
JAMES  LEAVY, 
BERT  C.  BOYLAN,  [4] 
HARRY  D.  BOIVIN, 

Special     Attorneys,     Depart- 
ment of  Justice,  525  Corbett 
Building,  Portland,  Oregon. 
JOHN  E.  WALKER 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  John  E.  Walker,  being  first  duly  sworn,  depose 
and  say:  That  I  am  a  duly  appointed,  qualified 
and  acting  Special  Attorney  of  the  Department  of 
Justice;  that  I  am  possessed  of  information  from 
which  I  have  prepared  the  foregoing  Petition  for 
Condemnation;  that  the  allegations  therein  con- 
tained are  true  as  I  verily  believe. 

JOHN  E.  WALKER 

Subscribed  and  sworn  to  before  me  this  3  day 
of  December,  1942. 

[Seal]  RENEE  FRITSCH 

Notary  Public  for  Oregon 
My  Commission  Expires:     2/5/45 

[Endorsed]:     Filed  December  3,  1942  [5] 
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In  the  United  States  District  Court  in  and  For  the 
District  of  Oregon 

No.   7 

UNITED  STATES  OF  AI^IERICA, 

Petitioner, 
vs. 

HARRY  C.  CLAIR  and  JANE  DOE  CLAIR,  his 
wife,  if  married;  CALIFORNIA  PACIFIC 
TITLE  INSURANCE  COMPANY,  a  corpora- 
tion; M.  F.  CAMPBELL,  E.  C.  BUTMAN, 
and  JANE  DOE  BUTMAN,  his  wife,  if  mar- 
ried; C.  A.  HUGHES  and  JANE  DOE 
HUGHES,  his  wife,  if  married;  B.  H.  OLD- 
FIELD  and  JANE  DOE  OLDFIELD,  his 
wife,  if  married;  VICTORIA  RICHARDS 
and  JOHN  DOE  RICHARDS,  her  husband, 
if  married;  L.  E.  OSGOOD  and  JANE  DOE 
OSGOOD,  his  wife,  if  married;  COUNTY  OF 
BENTON,  a  political  subdivision;  and  777.7 
acres  of  land,  more  or  less,  in  Benton  County, 
State  of  Oregon, 

Defendants. 

DECLARATION  OF  TAKING 

To  the  Honorable,  The  United  States  District  Court : 
I,  Henry  L.   Stimson,  Secretary  of  War  of  the 

United  States,  do  hereby  declare  that: 

1.     (a)     The    lands    hereinafter    described    are 

taken  under   and   in   accordance   with   the   Act   of 

Congress   approved    February    26,    1931    (46    Stat. 
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1421,  40  U.  S.  C.  see.  258a),  and  Acts  supplementary 
thereto  and  amendatory  thereof,  and  under  the  fur- 
ther authority  of  the  Act  of  Congress  approved 
August  18,  1890  (26  Stat.  316),  as  amended  by  the 
Acts  of  Congress  approved  July  2,  1917  (40  Stat. 
241),  April  11,  1918  (40  Stat.  518;  50  U.S.C.  sec. 
171)  and  ]\Iareh  27,  1942  (Public  Law  507— 77th 
Congress),  which  Acts  authorize  the  acquisition  of 
land  for  military  or  other  war  purposes,  and  the 
Act  of  Congress  approved  April  28,  1942  (Public 
Law  528 — 77th  Congress),  which  Act  appropriated 
funds  for  such  purposes. 

(b)  The  public  uses  for  which  said  lands  are 
taken  are  as  follows :  The  said  lands  are  necessary 
adequately  to  pro^^de  for  a  military  tra;ining  camp 
and  other  purposes  incident  thereto.  The  said  lands 
have  been  selected  by  me  for  acquisition  by  th« 
United  States  for  use  in  connection  with  the  [6] 
establishment  of  Camp  Adair,  Oregon  and  for  such 
other  uses  as  may  be  authorized  by  Congress  or 
by  Executive  Order,  and  are  required  for  immedi- 
ate use. 

2.  A  general  description  of  the  lands  being  taken 
is  set  forth  in  Schedule  '*A"  attached  hereto  and 
made  a  part  hereof  and  is  a  description  of  part  of 
the  same  lands  described  in  the  petition  in  the  case 
United  States  of  America,  petitioner,  vs.  O.  G. 
Simpson,  et  al,  and  26,968  acres  of  land,  more  or 
less,  in  Benton,  Linn,  and  Polk  Counties,  State  of 
Oregon,  Civil  No.  1111  from  which  case  the  lands 
described  in  this  Declaration  of  Taking  will  have 
been  severed  prior  to  tlie  filing  hereof. 
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3.  The  estate  taken  for  said  public  uses  is  the 
full  fee  simple  title  thereto,  subject,  however,  to 
existing  easements,  if  any,  for  public  roads  and 
highways,  for  public  utilities,  for  railroads,  for 
pipe  lines,  and  for  water  and  sewage  systems. 

4.  A  plan  showing  the  lands  taken  is  annexed 
hereto  as  Schedule  "B"  and  made  a  part  hereof. 

5.  The  sum  estimated  by  me  as  just  compensa- 
tion for  said  lands,  with  all  buildings  and  improve- 
ments thereon  and  all  appurtenances  thereto,  and 
including  any  and  all  interests  hereby  taken  in 
said  lands,  is  set  forth  in  Schedule  "A"  herein, 
which  sum  I  cause  to  be  deposited  herewith  in  the 
Registry  of  said  Court  for  the  use  and  benefit  of  the 
persons  entitled  thereto.  I  am  of  the  opinion  that 
the  ultimate  award  for  said  lands  will  probably  be 
within  any  limits  prescribed  by  law  as  the  price 
to  be  paid  therefor. 

In  Witness  Whereof,  the  petitioner,  by  its  Sec- 
retary of  War,  thereunto  authorized,  has  caused 
this  Declaration  to  be  signed  in  its  name  by  said 
Henry  L.  Stimson,  Secretary  of  War,  this  the  19th 
day  of  November,  A.  D.  1942,  in  the  City  of  Wash- 
ington, District  of  Columbia. 

HENRY  L.  STIMSON 

Secretary     of    War     of     the 
United   States.    [7] 

Schedule  "A" 
The   land   which    is   the  subject   matter   of   this 
Declaration  of  Taking  and   of  this   condemnation 
aggregates  777.7  acres,  more  or  less,  situate   and 
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being  in  the  County  of  Benton,  State  of  Oregon. 
A  description  of  the  lands  taken,  together  with  a 
list  of  the  purported  owners  thereof  and  a  state- 
ment of  the  sum  estimated  to  be  just  compensation 
therefor  is  as  follows: 

Tract  No.  B-67 
Description : 

Tract  1.  Beginning  at  Section  corner  to  Sections 
14,  15,  22  and  23,  Township  10  South,  Range  5 
West  of  the  Willamette  Meridian,  and  rumiing 
thence  N.  0°  2'  W.  33.216  chains  to  the  center  of 
the  County  Road;  thence  S.  49°  54'  East  6.814  chains 
to  the  intersection  of  the  center  of  the  county  road 
with  the  West  line  of  Francis  Writsman  D.L.C. 
#50,  thence  S.  5°  36'  East  28.92  chains  to  the  South 
line  of  Section  14  which  is  .70  chains  N.  5°  36'  W. 
of  the  Southwest  corner  of  said  claim;  thence  S. 
89°  4^  West  8.021  chains  to  the  place  of  beginning, 
in  Benton  County,  Oregon. 

Tract  2.  Also  the  South  half  of  Section  15, 
Township  10  South,  Range  5  West  of  the  Willa- 
mette Meridian,  excepting  the  following:  Begin- 
ning at  a  %"  pipe,  the  quarter  section  corner  be- 
tween Sections  14  and  15,  said  township  and  range, 
and  running  thence  S.  0°  2'  East  6.523  chains  to 
the  center  of  the  County  Road;  thence  iST.  49°  54' 
W.  10.137  chains  along  the  center  of  the  County 
Road ;  thence  S.  89°  57'  East  7.75  chains  to  the  place 
of  beginning,  in  Benton  County,  Oregon. 

Tract  3.  Also,  the  Northwest  Quarter  of  Section 
22,  also  the  West  half  of  the  Northeast  Quarter 
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of  said  Section  22,  also  the  North  half  of  the  South- 
west Quarter  of  said  Section  22,  also  the  Northwest 
Quarter  of  the  Southeast  Quarter  of  said  Section 
22,  all  lying  and  being  situated  in  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 

Tract  4.  All  of  the  Southeast  Quarter  of  the 
Northeast  Quarter  of  Section  21,  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 

Tract  5.  Also  the  Northeast  Quarter  of  the 
Northeast  Quarter  of  Secton  21,  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 

Name  of  purported  owner:     Harry  C.  Clair. 

Address  of  purported  owner:  2157  N.  E.  28th 
Avenue,  Portland,  Oregon. 

Estimated   Compensation:     $20,872.'90. 

The  gross  sum  estimated  to  be  just  compensation 
for  the  lands  hereby  taken  is  $20,872.90.  [8] 
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In  the  District  Oourt  of  the  United  States 
For  the  District  of  Oregon 

Civil    No.    1677 

UNITED  STATES  OP  AMERICA, 

Petitioner, 
vs. 

HARRY  C.  CLAIR,  an  unmarried  man;  CALI- 
FORNIA PACIFIC  TITLE  INSURANCE 
COMPANY,  a  corporation;  M.  F.  CAMP- 
BELL: E.  C.  BUTMAN  and  JANE  DOE 
BUTMAN,  his  wife,  if  married;  C.  A. 
HUGHES  and  JANE  DOE  HUGHES,  his 
wife,  if  married;  B.  H.  OLDFIELD  and  JANE 
DOE  OLDFIELD,  his  wife,  if  married;  VIC- 
TORIA RICHARDS  and  JOHN  DOE  RICH- 
ARDS, her  husband,  if  married;  L.  E.  OS- 
GOOD and  JANE  DOE  OSGOOD,  his  wife, 
if  married;  ROBERT  W.  WALLACE  and 
JANE  DOE  WALLACE,  his  wife,  if  married; 
JOHN  WIENERT  and  JANE  DOE  WIEN- 
ERT,  his  wife,  if  married;  W.  R.  COOTE 
and  JANE  DOE  COOTE,  his  wife,  if  married; 
and  BENTON  COUNTY,  a  municipal  cor- 
poration and  poUtieal  subdivision  of  the  State 
of  Oregon, 

Defendants. 

JUDGMENT    ON    THE    DECLARATION    OF 
TAKING  AND  ORDER  OF  POSSESSION 

This  matter  comriig  on  upon  motion  of  the  i)eti- 
tioner  United  States  of  America,  by  and  through 
its   attorneys   of   record,    for   a   judgment   on   the 


18  Harry  C.  Clair  vs. 

declaration  of  taking  and  order  of  possession,  and 
a  hearing  having  been  held  in  open  court  on  said 
motion,  and  the  Court  having  considered  said  dec- 
laration of  taking  and  the  petition  for  coudemna- 
tion  heretofore  filed  herein.  Finds:  First:  That 
the  United  States  of  America  is  empowered  by  law 
to  acquire  property  by  condemnation  under  judi- 
cial process  for  the  use  and  purposes  set  forth  in 
said  declaration  of  taking  and  petition  for  con- 
demnation ;  Second :  That  this  proceeding  was  in- 
stituted and  the  petition  for  condemnation  and  dec- 
laration of  taking  herein  were  filed  at  the  request 
of  the  Secretary  of  War  of  the  United  States,  the 
authority  empowered  by  law  to  acquire  the  lands 
described  in  said  petition  and  declaration  of  taking 
and  at  the  direction  of  the  Attorney  General  of  the 
United  States,  the  person  authorized  hj  law  to 
direct  the  institution  of  such  proceedings;  Third: 
That  said  declaration  of  taking  was  filed  on  Decem- 
ber 3,  1942,  and  simultaneously  therewith  the  sum 
of  $20,872.90  was  deposited  in  the  Registry  of  this 
Court  in  this  cause  as  the  estimated  just  compensa- 
tion as  set  forth  in  said  declaration  of  taking,  and 
that  said  declaration  of  taking  contained  (1)  a  state- 
ment of  authority  under  which  and  the  public  use 
for  which  the  lands  described  therein  were  taken; 
(2)  a  description  of  the  lands  taken  [10]  sufficient 
for  the  identification  thereof;  (3)  a  statement  of 
the  estate  or  interest  taken  in  said  lands  for  said 
public  use;  (4)  a  plan  showing  the  lands  taken; 
(5)  a  statement  of  the  siun  of  money  estimated 
by  the  Secretary  of  War  of  the  United  States  to  be 
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just  compensation  for  tlie  taking  of  the  lands  de- 
scribed therein;  and  (6)  a  statement  by  the  said 
Secretary  of  War  that  in  his  opinion  the  nltiniate 
award  for  the  taking  of  said  lands  will  pro])ably 
be  within  any  limits  prescribed  by  law  as  the  price 
to  be  i)aid  therefor;  Fonrth:  That  possession  of 
the  lands  described  in  said  declaration  of  taking  and 
petition  for  condenniation  on  file  herein  was  granted 
to  the  United  States  of  America  as  of  June  18,  1942, 
by  order  of  this  Court  made  and  entered  on  that 
date  in  the  case  of  United  States  of  America  v 
O.  G.  Simpson,  et  al.,  Civil  No.  1111.  Now,  There- 
fore, it  is  hereby  Ordered,  Adjudged  and  Decreed: 
(1)  That  the  full  fee  simple  title  in  and  to  the 
lands  described  in  the  petition  for  condemnation 
and  in  the  declaration  of  taking  on  file  herein,  and 
which  is  described  as  follows: 

Tract  No.  B-67 
Tract  1:  Beginning  at  Section  corner  to  Sections 
14,  15,  22  and  23,  Township  10  South,  Range  5 
West  of  the  Willamette  Meridian,  and  running 
thence  N.  0°  2'  W.  33.216  chains  to  the  center  of  the 
County  Road;  thence  S.  49°  54'  East  6.814  chains 
to  the  intersection  of  the  center  of  the  county  road 
with  the  West  Line  of  Francis  Writsman  D.L.C. 
#50,  thence  S.  5°  36'  East  28.92  chains  to  the  South 
line  of  Section  14  which  is  .70  chains  N.  5°  36'  W. 
of  the  Southwest  corner  of  said  claim;  thence  S. 
89^  40'  West  8.021  chains  to  the  place  of  beginning, 
in  Benton  County,  Oregon. 
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Tract  2:  Also  the  South  half  of  Section  15,  Town- 
ship 10,  South,  Range  5  West  of  the  Willamette 
Meridian,  excepting  the  following:  Beginning  at  a 
3/4"  pipe,  the  quarter  section  corner  between  Sec- 
tions 14  and  15,  said  township  and  range,  and  run- 
ning thence  S.  0°  2'  East  6.523  chains  to  the  center 
of  the  County  Road;  thence  N.  49°  54'  W.  10.137 
chains  along  the  center  of  the  County  Road ;  thence 
S.  89°  57'  East  7.75  chains  to  the  place  of  beginning, 
in  Benton  County,  Oregon. 

Tract  3:  Also,  the  Northwest  Quarter  of  Section 
22,  also  the  West  half  of  the  Northeast  Quarter  of 
said  Section  22,  also  the  North  half  of  the  South- 
west Quarter  of  said  Section  22,  also  the  Northwest 
Quarter  of  the  Southeast  Quarter  of  said  Section 
22,  all  lying  and  being  situated  in  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 

Tract  4:  All  of  the  Southeast  Quarter  of  the 
Northeast  Quarter  of  Section  21,  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 

Tract  5 :  Also  the  Northeast  Quarter  of  the  North- 
east Quarter  of  Section  21,  Township  10  South, 
Range  5  West  of  the  Willamette  [11]  Meridian  in 
Benton  County,  Oregon. 

The  above  described  lands  aggregate  777.7  acres, 
more  or  less;  became  and  was  vested  in  the  peti- 
tioner United  States  of  America  as  of  December  3, 
1942,  the  date  of  the  filing  of  said  declaration  of 
taking  herein  and  the  depositing  into  the  Registry 
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of  this  Court  of  the  amount  of  estimated  just  com- 
pensation, free  and  discharged  of  all  claims  and 
liens  of  every  kind  whatsoevei*,  subject,  however, 
to  existing  easements,  if  any,  for  public  roads  and 
highways,  for  public  utilities,  for  railroads,  for 
})ipe  lines,  and  for  water  and  sewage  systems;  (2) 
That  on  said  date,  to-wit:  December  3,  1942,  the 
right  to  receive  just  compensation  for  the  taking 
of  the  interest  hereinabove  set  out  in  the  lands  here- 
inabove described  vested  in  the  persons  entitled 
thereto,  and  that  the  amount  of  just  compensation 
to  be  paid  for  the  taking  of  said  lands  shall  be  as- 
certained and  awarded  in  this  proceeding  as  estab- 
lished by  judgment  herein,  pursuant  to  law;  and 
(3)  That  possession  under  said  declaration  of  tak- 
ing of  the  lands  hereinbefore  described  be  delivered 
forthwith  to  and  taken  by  petitioner  United  States 
of  America. 

Dated  at  Portland,  Oregon,  this  3rd  day  of  De- 
cember, 1942. 

JAMES  ALGER  FEE 
District   Judge 

[Endorsed] :     Filed  December  3,  1942.     [12] 


[Title  of  District  Court  and  Cause.] 

CONSENT  TO  ENTRY  OF  FINAL  JUDGMENT 
AND  PETITION  FOR  PARTIAL  DISTRI- 
BUTION OF  FUNDS 

Comes  now  the  defendant  Harry  C.  Clair,  an  un- 
married man,  and  in  this,  his  consent  to  entry  of 
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filial  judgment  and  petition  for  partial  distribu- 
tion of  funds,  respectfully  represents  to  this  Court 
as  follows: 

I. 
That  in  the  above-entitled  proceeding  the  United 
States  of  America  has  taken  the  full  fee  simple 
title,  subject  to  existing  easements  for  public  roads 
and  highways,  for  public  utilities,  for  railroads,  for 
pipe  lines,  and  for  water  and  sewage  systems,  in 
and  to  the  following-described  lands  situate  in  Ben- 
ton County,  Oregon,  to-wit: 

Tract  No.  B-67 
Tract  1 :  Beginning  at  Section  corner  to  Sections 
14,  15,  22  and  23,  Township  10  South,  Range  5  West 
of  the  Willamette  Meridian,  and  running  thence  N. 
0°  2'  W.  33.216  chains  to  the  center  of  the  County 
Road;  thence  S.  49°  54'  East  6.814  chains  to  the  in- 
tersection of  the  center  of  the  county  road  with  the 
West  Line  of  Francis  Writsman  D.L.C.  #50, 
Thence  S.  5°  36'  East  28.92  chains  to  the  South  line 
of  Section  14  which  is  .70  chains  N.  5°  36'  W.  of 
the  Southwest  corner  of  said  claim;  thence  S.  89°  40' 
West  8.021  chains  to  the  place  of  beginning,  in 
Benton  County,  Oregon; 

Tract  2 :  Also  the  South  half  of  Section  15,  Town- 
ship 10  South,  Range  5  West  of  the  Willamette 
Meridian,  excepting  the  following:  Beginning  at  a 
3/4"  pipe,  the  quarter  section  corner  between  Sec- 
tions 14  and  15,  said  township  and  range,  and  run- 
ning thence  S.  0°  2'  East  6.523  chains  to  the  center 
of  the  County  Road;  thence  N.  49°  54'  W.  10.137 
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chains  along  the  center  of  the  County  Road ;  thence 
S.  89°  57'  East  7.75  chains  to  the  place  of  beginning*, 
in  Benton  County,  Oregon; 

Tract  3:  Also,  the  Northwest  quarter  of  Section 
ll:l,  also  the  West  half  of  the  Northeast  Quarter  of 
said  Section  22,  also  the  North  half  of  the  South- 
west Quarter  of  said  Section  22,  also  the  Northwest 
(Quarter  of  the  Southeast  Quarter  of  said  Section 
22,  all  lying  and  being  situated  in  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon; 

Tract  4:  All  of  the  Southeast  Quarter  of  the  North- 
east Quarter  of  Section  21,  Township  10  South, 
Range  5  West  of  the  Willamette  Meridian,  in  Ben- 
ton County,  Oregon;  [13] 

Tract  5 :  Also  the  Northeast  Quarter  of  the  North- 
east Quarter  of  Section  21,  Township  10  South, 
Range  5  West  of  the  Willamette  Meridian,  in  Ben- 
ton County,  Oregon; 

The  above  described  lands  aggregate  777.7  acres, 
more  or  less ; 

II. 

That  the  defendant  Harry  C.  Clair,  an  unmar- 
ried man,  was  the  true  and  record  owner  of  the 
hereinbefore  described  lands  immediately  i3rioi'  to 
the  time  that  the  title  to  said  lands  vested  in  the 
United  States  of  America,  and  that  the  title  of  said 
defendant  was  divested  by  the  filing  of  the  declara- 
tion of  taking  in  this  cause  on  December  3,  1942; 

III. 

That  immediately  prior  to  the  granting  of  an  or- 
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der  of  possession  of  the  lands  hereinbefore  described 
to  the  United  States  of  America  by  this  Court  in 
the  cause  of  United  States  v.  O.  G.  Simpson,  et  al., 
Civil  No.  1111,  from  which  this  cause  was  severed, 
the  right  of  occupancy  and  possession  of  said  lands 
was  vested  solely  in  the  defendant  Harry  C.  Clair 
and  Robert  W.  Wallace,  as  tenant  of  the  said  Harry 
C.  Clair,  and  that  no  person,  firm  or  corporation 
has  been  engaged  by  the  petitioning  defendant  to 
perform  work  of  any  kind  upon  said  lands  or  fur- 
nish materials  of  any  kind  to  or  for  said  lands  for 
which  a  lien  thereon  might  have  been  claimed 
within  the  sixty-one  days  immediately  preceding  the 
granting  of  the  aforementioned  order  of  possession 
on  June  18,  1942,  or  for  which  a  lien  might  be 
claimed  within  the  period  subsequent  to  June  18, 
1942,  and  the  filing  of  the  declaration  of  taking  on 
December  3,  1942,  herein; 

IV. 

That  no  assignment  or  conveyance  of  the  interest 
of  the  petitioning  defendant  in  or  to  said  lands  or 
the  right  of  said  defendant  to  just  compensation  for 
the  taking  thereof  has  been  made,  save  and  except 
transfer  of  such  title  as  was  effected  by  the  filing 
of  the  declaration  of  taking  herein; 

V. 

That  your  petitioning  defendant  has  not  removed 
any  of  the  timber  that  was  located  upon  the  lands 
hereinbefore  described  subsequent  to  the  cruise  of 
the  timber  on  said  lands  made  in  August,  1942,  nor 
has  any  other  person  under  the  direction  or  author- 
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ity  of  said  petitioning  defendant  removed  any  of 
the  timber  upon  said  lands  subsequent  to  Auj^ust, 
1942;  [14] 

VI. 
That  there  has  been  heretofore  deposited  in  the 
Registry  of  this  Court  in  this  cause  for  the  use  and 
benefit  of  the  persons  entitled  thereto  the  sum  of 
$20,872.90  as  estimated  just  compensation  for  the 
taking  of  the  lands  hereinbefore  described; 

VII. 

That  there  are  no  liens  or  encumbrances  against 
said  lands  except  taxes  due  the  County  of  Benton, 
Oregon,  for  the  current  year  1942-43,  and  that  the 
petitioning  defendant  is  entitled  to  receive  all  of 
said  compensation  after  the  payment  of  said  taxes, 
and  the  petitioning  defendant  does  hereby  agree  to 
accept  as  full  settlement  of  all  claims  against  the 
United  States  of  America  and  as  full  final  and  com- 
plete award  of  the  reasonable  and  just  compensa- 
tion for  the  taking  of  the  hereinbefore  described 
lands  the  sum  of  $20,872.90,  and  petitioning  defend- 
ant further  represents  and  alleges  that  said  sum  of 
$20,872.90  is  the  full  fair  market  value  of  the  lands 
so  taken;  that  the  petitioning  defendant  Hariy  C. 
Clair  does  hereby  submit  himself  generally  to  the 
jurisdiction  of  this  Court  in  this  cause  and  does 
waive  the  right  to  the  intervention  of  a  jury  in  the 
above-entitled  proceeding  for  the  purpose  of  fixing 
the  reasonable  and  just  compensation  to  be  paid  to 
said  petitioning  defendant  for  the  taking  of  the 
hereinabove    described   lands,    and    does    expressly 
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agree  that  just  compensation  therefor  may  be  fixed 
by  this  Court  without  reference  to  a  jury. 

Wherefore,  j)etitioning-  defendant  prays  for  an 
order  of  this  Court  fixing  the  full  fair  market  value 
and  the  reasonable  and  just  compensation  for  the 
taking  of  the  lands  aforementioned  at  the  sum  of 
$20,872.90  as  of  the  date  of  the  filing  of  the  declara- 
tion of  taking  herein,  and  for  an  order  of  this  Court 
directing  the  Clerk  of  this  Court  to  pay  to  the  peti- 
tioning defendant  Harry  C.  Clair  the  sum  of  $12,- 
000.00  in  partial  distribution  of  the  aforementioned 
sum  on  deposit  herein,  without  charging  commis- 
sion or  poundage  fee  thereon. 

HARRY  C.  CLAIR  [15] 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Harry  C.  Clair,  being  first  duly  sworn,  on  oath 
depose  and  say: 

That  I  am  one  of  the  defendants  in  the  above- 
entitled  cause;  that  I  have  read  the  foregoing  Con- 
sent to  Entry  of  Fnal  Judgment  and  Petition  for 
Partirl  Distribution  of  Funds;  that  I  know  the 
contents  thereof,  and  that  the  same  is  true  as  I 
verily  believe. 

HARRY  C.  CLAIR 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  December,  1942. 

(Seal)  BERT  C.  BOYLAN 

Notary  Public  for  Oregon, 
My  commission  expires:  May  6,  1945 

[Endorsed] :    Filed  December  23,  1942  [16] 
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[Titlo  of  District  Court  and  Cause] 

ORDER   FOR  PARTIAL  DISTRIBUTION 
OF  FUNDS 

This  matter  coming  on  to  be  heard  upon  the  con- 
sent to  entry  of  final  judgment  and  petition  for  par- 
tial distribution  of  funds  of  the  defendant  Harry 
C.  Clair  and  upon  the  oral  motion  of  the  petitioner 
United  States  of  America  herein  for  an  order  of 
partial  distribution,  and  said  defendant  Harry  C. 
Clair,  by  and  through  his  consent  to  entry  of  final 
judgment,  having  expressly  submitted  himself  to 
the  jurisdiction  of  this  Court,  and  the  petitioner 
appearing  herein  through  its  attorneys  of  record; 
And  It  Appearing  to  the  Court  from  the  allegations 
contained  in  the  consent  of  the  defendant  Hariy  C. 
Clair  herein  and  from  the  records  and  files  herein 
that  the  said  Harry  C.  Clair  was  the  owner  of  the 
lands  sought  to  be  acquired  by  the  United  States  of 
America  through  this  proceeding;  that  at  the  time 
of  the  granting  of  an  order  of  possession  by  this 
Coui't  to  the  United  States  of  the  lands  described 
in  the  declaration  of  taking  and  petition  for  con- 
demnation in  this  cause,  the  right  of  occupancy  and 
possession  of  said  lands  was  vested  solely  in  the 
defendant  Harry  C.  Clair;  And  It  Further  Appear- 
ing to  the  Court  that  the  sum  of  $20,872.90  is  now  on 
deposit  in  the  Registry  of  this  Court  in  the  above- 
entitled  cause  as  estimated  just  compensation  for 
the  taking  of  the  full  fee  simple  title  to  the  lands 
described  in  the  petition  for  condemnation  herein, 
subject  to  existing  easements  for  public  roads  and 
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highways,  for  public  utilities,  for  railroads,  for  pipe 
lines  and  for  water  and  sewage  systems;  that  the 
retention  of  $8,872.90  of  said  estimated  just  compen- 
sation will  be  adequate  to  meet  any  claims  or  liens 
outstanding  against  said  lands  other  than  the  claun 
of  the  defendant  Harry  C.  Clair  to  compensation 
therefor ;  and  that  $12,000.00  of  said  estimated  com- 
pensation may  be  and  should  be  disbursed  to  the 
defendant  Harry  C.  Clair,  an  unmarried  man,  Now, 
Therefore,  it  is  hereby  Ordered,  Adjudged  and  De- 
creed that  the  [17]  Clerk  of  this  Court  be  and  he 
hereby  is  directed  to  forthwith  pay  over  to  the  said 
defendant  Harry  C.  Clair,  3560  N.E.  Klickitat 
Street,  Portland,  Oregon,  the  sum  of  $12,000.00  out 
of  the  simi  of  $20,872.90  now  on  deposit  in  the  Reg- 
istry of  this  Court  in  this  cause,  without  charging 
commission  or  poundage  fees  thereon,  and  that  said 
Clerk  take  the  receipt  of  said  defendant  therefor. 

Dated  at  Portland,  Oregon,  this  23rd  day  of  De- 
cember, 1942. 

CLAUDE  McCOLLOCH 
District  Judge. 

[Endorsed] :    Filed  December  23,  1942.  [18] 


United  States  District  Court 
District  of  Oregon 

Portland,  Oregon,  December  24,  1942 

Received  from  G.  H.  Marsh,  clerk  of  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, the  sum  of  Twelve  Thousand  Dollars,  on  ac- 
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count  of  conipensatioii  in  cause  Civ.  1677,  United 
States  vs.  Harry  C.  Clair  et  al. 

HARRY  C.  CLAIR 

[Endorsed] :     P^iled  December  24,  1942.  [19] 


[Title  of  District  Court  and  Cause.] 

ORDER  FIXING  VALUE  AND  DISBURSING 
FUNDS  AND  FINAL  JUDGMENT  IN 
CONDEMNATION 

This  matter  coming  on  upon  the  motion  of  the 
United  States  of  America,  petitioner  herein,  by 
and  through  its  attorneys  of  record,  for  an  order 
fixing  value  and  disbursing  funds  and  final  judg- 
ment in  condemnation;  and  the  defendant  Harry 
C.  Clair,  an  unmarried  man,  having  appeared  herein 
by  and  through  a  consent  to  entry  of  final  judgment, 
wherein  said  defendant  prayed  for  an  order  of  this 
Court  fixing  the  full  fair  market  value  and  the  rea- 
sonable just  compensation  for  the  taking  of  the 
lands  herein  condemned  in  the  sum  of  $20,872.90; 
and  a  disclaimer  of  interest  and  consent  to  entry 
of  judgment  heretofore  been  filed  in  this  cause  by 
the  California  Pacific  Title  Insurance  Company,  a 
corporation,  wherein  said  defendant  waived  any 
claim  to  any  part  of  the  compensation  for  the  tak- 
ing of  said  lands;  and  an  order  of  default  having 
heretofore  been  entered  in  this  cause  as  to  the  de- 
fendants M.  F.  Campbell,  Victoria  Richards  and 
John  Doe  Richards,  her  husband,  if  married,  L.  E. 
Osgood  and  Jane  Doe  Osgood,  his  wife,  if  married, 
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W.  R.  Coote  and  Jane  Doe  Coote,  whose  true  name 
is  Theresa  M.  Coote,  husband  and  wife;  and  an  or- 
der of  dismissal  having  been  heretofore  entered  in 
this  cause  as  to  the  defendants  E.  C.  [20]  Butman 
and  Jane  Doe  Butman,  his  wife,  if  married,  C.  A. 
Hughes  and  Jane  Doe  Hughes,  his  wife,  if  married, 
B.  H.  Oldfield  and  Jane  Doe  Oldfield,  his  wife,  if 
married;  and  a  disclaimer  of  interest  and  consent 
to  entry  of  judgment  having  been  heretofore  filed  in 
this  cause  by  the  defendants  Robert  W.  Wallace  and 
Jane  Doe  Wallace,  whose  true  name  is  Amy  F.  Wal- 
lace, husband  and  wife,  wherein  said  defendants 
waived  any  claim  to  any  part  of  the  compensation  to 
be  paid  for  the  taking  of  the  lands  herein  con- 
demned; and  a  disclaimer  of  interest  and  consent 
to  entry  of  judgment  having  been  heretofore  filed  in 
this  cause  by  John  Wienert  and  Jane  Doe  Wienert, 
whose  true  name  is  Edna  E.  Wienert,  husband  and 
wife,  and  the  defendant  Benton  County,  a  mu- 
nicipal corporation  and  political  subdivision  of  the 
State  of  Oregon,  having  heretofore  filed  answer  in 
this  cause,  wherein  it  is  alleged  that  there  are  no 
taxes  due  said  defendant  on  the  real  property  de- 
scribed in  the  Petition  for  Condemnation  on  file 
herein;  and  the  Court  having  heard  testimony  as  to 
what  constitutes  reasonable  and  just  compensation 
to  be  paid  for  the  taking  of  the  lands  described  in 
the  Petition  for  Condemnation  and  Declaration  of 
Taking  on  file  herein,  and  hereinafter  described, 
and  having  considered  the  evidence  presented  as  to 
the  rights  of  the  various  defendants  to  the  reason- 
able  and   just   compensation   therefor,    and    being 
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full}^  advised  as  to  the  law  and  facts  herein,  Finds: 
First:    That  pursuant  to  the  Act  of  Congress  aj)- 
proved  August   1,   1888    (25   Stat.   357,   40   U.S.C. 
Sec.  257;  the  Act  of  February  26,  1931   (46  Stat. 
1421,  40  U.S.C.  Sec.  258a)  and  Acts  supplementary 
thereto  and  amendatory  thereof;  the  Act  of  August 
18,  1890  (2G  Stat.  316)  as  amended  by  the  Acts  of 
July  2,  1917  (40  Stat.  241),  April  11,  1918  (40  Stat. 
518,  50  U.S.C.  Sec.  171)  and  March  27,  1942  (Pub- 
lic Law  507  -  77th  Congress) ;  the  Secretary  of  War 
was  and  is  authorized  to  acquire  real  estate  by  con- 
denniation  under  judicial  process  in  the  name  of 
the  United  States  of  America;  Second:     That  pur- 
suant to  said  authority  the  Secretary  of  War  has 
selected  the  hereinafter  described  lands  for  acqui- 
sition by  the  United  States  of  America  for  use  in 
connection   with   the   establishment   of   a   military 
training  camp  known  as  Camp  Adair,  Oregon,  and 
for  related  military  purposes,  and  for  such  other 
uses  as  may  be  authorized  by  Congress  or  by  Exec- 
utive  Order,   and   has   determined   and   is   of   the 
opinion  that  the  herein-  [21]  after  described  lands 
are  necessary  adequately  to  provide  for  the  estab- 
lishment of  a  military  training  camp  and  for  re- 
lated military  purposes,   and  that  said  lands  are 
required  for  immediate  use,  and  that  it  is  necessary 
and   advantageous   to   the   interest   of   the   United 
States  to  acquire  the  hereinafter  described   lands 
by  condemnation  under  judicial  process,  and  that 
by  direction  of  the  Attorney  General  of  the  United 
States,  pursuant  to  the  request  of  the  Secretary  of 
War,  this  condemnation  proceeding  was  instituted 
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pursuant  to  the  aforementioned  statutes  for  the  pur- 
pose of  acquiring-  the  estate  or  interest  hereinafter 
set  forth  in  and  to  the  lands  so  selected;  Third: 
That  funds  for  the  acquisition  of  said  lands  were 
appropriated  by  the  Act  of  Congress  approved 
April  28,  1942  (Public  Law  528  -  77th  Congress), 
and  that  there  was  deposited  in  the  Registry  of  this 
Court  in  this  cause  the  sum  of  $20,872.90  as  esti- 
mated just  compensation  for  the  taking  of  the  here- 
inafter described  lands  under  the  the  Declaration 
of  Taking  filed  in  this  cause  on  December  3,  1942; 
Fourth :  That  pursuant  to  the  filing  of  the  Declara- 
tion of  Taking  aforesaid  and  the  deposit  of  $20,- 
872.90  as  estimated  just  compensation  in  the  Regis- 
try of  this  Court  and  the  filing  of  a  Petition  for 
Condenmation,  the  full  fee  simple  title  in  and  to 
the  lands  hereinafter  described,  subject  however  to 
existing  easements  for  public  roads  and  highways, 
for  public  utilities,  for  railroads,  for  pipe  lines  and 
for  water  and  sewage  systems,  vested  in  the  United 
States  of  America,  free  and  discharged  of  all  claims 
of  any  kind  whatsoever ;  Fifth :  That  at  the  time  of 
the  filing  of  the  Declaration  of  Taking  aforesaid 
the  fee  simple  title  to  the  lands  hereinafter  de- 
scribed was  vested  in  the  defendant  Harry  C.  Clair, 
an  unmarried  man,  free  and  clear  of  all  liens  and 
encumbrances;  that  the  defendants  California  Pa- 
cific Title  Insurance  Company,  a  corporation,  M.  F, 
Campbell,  E.  C.  Butman  and  Jane  Doe  Butman, 
his  wife,  if  married,  C.  A.  Hughes  and  Jane  Doe 
Hughes,  his  wife,  if  married,  B.  H.  Oldfield  and 
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Jane  Doe  Oldlield,  liiis  wile,  if  married,  Victoria 
iiicharda  and  John  Doe  Richards,  her  husband,  if 
married,  L.  E.  Osgood  and  Jane  Doe  Osgood,  his 
wife,  if  married,  Robert  W.  Wallace  and  Jane  Doe 
Wallace,  whose  true  name  is  Amy  F.  [22]  Wallace, 
husband  and  wife,  John  Wienert  and  Jane  Doe 
Wienert,  whose  true  name  is  Edna  E,  Wienert,  hus- 
band and  wife,  W.  R.  Coote  and  Jane  Doe  Ooote, 
whose  true  name  is  Theresa  M.  Coote,  husband  and 
wife,  and  Benton  County,  a  municipal  corporation 
and  political  subdivision  of  the  State  of  Oregon, 
have  no  right,  title  or  interest  in  and  to  the  lands 
herein  condenmed  or  the  funds  on  deposit  in  this 
cause;  Sixth:  That  at  the  time  of  the  filing  in  this 
Court  of  the  Declaration  of  Taking  aforesaid,  the 
full  market  value  of  the  lands  hereinafter  described 
Avas  $20,872.90  and  that  said  sum  is  the  reasonable 
and  just  compensation  to  be  paid  for  the  taking  of 
said  lands  by  the  United  States  of  America,  subject 
to  existing  easements  as  hereinafter  mentioned; 
Seventh:  That  by  order  of  this  Court  entered  in 
this  cause  on  the  23rd  day  of  December,  1942,  the 
sum  of  $12,000.00  was  disbursed  to  the  defendant 
Harry  C.  Clair  in  partial  distribution  of  the  sum 
on  deposit,  and  that  there  now  remains  on  deposit 
in  this  cause  and  subject  to  disbursement  the  sum 
of  $8,872.90;  Now,  Therefore,  it  is  hereby  Ordered, 
Adjudged  and  Decreed  that  the  full  fee  simple  title 
to  the  following  described  lands  in  Benton  County, 
Oregon,  to-wit: 
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Tract  No.  B-67 
Tract  1:  Beginning  at  Section  corner  to  Sections 
14,  15,  22  and  23,  Township  10  South,  Range  5 
West  of  the  Willamette  Meridian,  and  running 
thence  N.  0°  2'  W.  33.216  chains  to  the  center  of  the 
County  Road;  thence  S.  49°  54'  East  6.814  chains 
to  the  intersection  of  the  center  of  the  county  road 
with  the  West  line  of  Francis  Writsman  D.L.C. 
#50,  thence  S.  5°  36'  East  28.92  chains  to  the  South 
line  of  Section  14  which  is  .70  chains  N.  5°  36'  W. 
of  the  Southwest  corner  of  said  claim;  thence  S. 
89°  40'  West  8.021  chains  to  the  place  of  beginning, 
in  Benton  County,  Oregon. 

Tract  2 :  Also  the  South  half  of  Section  15,  Town- 
ship 10  South  Range  5  West  of  the  Willamette  Me- 
ridian, excepting  the  following:  Beginning  at  a  3/4" 
pipe,  the  quarter  section  corner  between  Sections 
14  and  15,  said  township  and  range,  and  running 
thence  S.  0°  2'  East  6.523  chains  to  the  center  of 
the  County  Road;  thence  N.  49°  54'  W.  10.137  chains 
along  the  center  of  the  County  Road;  thence  S.  89° 
57'  East  7.75  chains  to  the  place  of  beginning,  in 
Benton  County,  Oregon. 

Tract  3:  Also,  the  Northwest  Quarter  of  Section 
22,  also  the  West  half  of  the  Northeast  Quarter  of 
said  Section  22,  also  the  North  half  of  the  South- 
west Quarter  of  said  Section  22,  also  the  Northwest 
Quarter  of  the  Southeast  Quart-er  of  said  Section 
22,  all  lying  and  l)eing  situated  in  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon.  [23] 
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Tract  4:  All  of  the  Southeast  Quarter  of  the 
Northeast  Quarter  of  Section  21,  Tovvnsliip  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 

Tract  5 :  Also  the  Northeast  Quarter  of  the  North- 
east Quai-ter  of  Section  21,  Township  10  South, 
Range  5  West  of  the  Willamette  Meridian,  in  Ben- 
ton County,  Oregon,  aggregating  777.7  acres,  more 
or  less ; 

vested  in  the  United  States  of  America  on  Decem- 
ber 3,  1942,  free  and  discharged  of  all  liens  and 
claims  of  any  kind  whatsoever,  subject  however  to 
existing  easements  for  public  roads  and  highways, 
for  public  utilities,  for  railroads,  for  pipe  lines  and 
for  water  and  sewage  systems;  and  It  Is  Further 
Ordered,  Adjudged  and  Decreed  that  the  sum  of 
$20,872.90  was  as  of  the  date  of  the  filing  of  the 
Declaration  of  taking  on,  to-wit:  December  3,  1942, 
the  fair  market  value  of  the  lands  hereinbefore  de- 
scribed, and  that  said  sum  is  the  reasonable  and 
just  compensation  to  be  paid  by  the  United  States 
of  America  for  the  taking  of  the  full  fee  simple 
title  to  said  lands,  subject  to  existing  easements  as 
herombefore  mentioned;  and  It  Is  Further  Ordered 
that  the  Clerk  of  this  Court  be  and  he  is  hereby 
authorized  and  directed  forthwith  to  pay  to  Harry 
C.  Clair,  3560  N.E.  Klickitat  Street,  Portland,  Ore- 
gon, the  sum  of  $8,872.90  as  final  payment  and  as 
full  settlement  of  all  claims  of  said  defendant 
against  said  lands  or  the  funds  on  deposit  herein, 
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said  payment  to  be  made  without  charging  commis- 
sion or  pomidage  fees  thereon,  and  the  Clerk  is  di- 
rected to  take  the  receipt  of  said  defendant  for  said 
j)ayment. 

CLAUDE  McCOLLOCH 
District  Judge. 

Dated  at  Portland,  Oregon,  this  7th  day  of  June, 
1943. 

[Endorsed] :     Filed  June  7,  1943.  [24] 


[Title  of  District  Court  and  Cause.] 

TESTIMONY 

Portland,  Oregon,  Monday,  June  7,  1943, 
9:50  o'clock  A.M. 
Before : 

Honorable  Claude  McColloch, 
Judge 

Appearance : 

Mr.  John  E.  Walker, 

Special  Attorney,  Department  of  Justice, 
appearing  for  the  United  States  of  Amer- 
ica, Petitioner, 

Alva  W.  Person, 
Court  Reporter. 

PROCEEDINGS 

111  Mr.  Walker:  If  your  Honor  please,  I  have  one  or 
two  here,  rather  foul*.  In  the  cause  of  the  United 
States  of  America  v.  Harry  C.  Clair,  and  others, 
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Civil  No.  1677,  1  wish  to  tile  my  affidavit  regarding 
the  non-military  status  of  W.  R.  Coote  and  wife, 
Theresa  M.  Coote,  and  I  move  for  an  order  of  de- 
fault as  to  these  defendants,  for  the  reason  that 
they  failed  to  answer  the  jDetition  in  condenmation 
within  the  time  provided  by  law. 

For  the  information  of  the  record,  Mr.  Coote  was 
joined  as  a  party  defendant  because  of  the  existence 
of  a  sawmill  on  the  ])i'operty  of  Mr.  Clair.  He  does 
not  have  any  ownership  in  the  land  involved. 
And  for  the  further  information  of  the  Couii,  the 
title  deeds  of  Mr.  Clair,  the  only  remaining  defend- 
ant in  the  cause,  have  heretofore  been  offered  in 
evidence  in  connection  with  an  order  of  partial 
distribution.  With  this  order  of  default,  the  one 
remaining  individual  defendant  is  Harry  C.  [26] 
Clair.  A  petition  for  an  order  fixing  value  in  the 
sum  of  $20,872.90  has  heretofore  been  filed  in  this 
cause,  so  at  this  time  I  would  like  to  have  Mr.  Wal- 
lace sworn  to  testif}^  as  to  value. 

W.  B.  WALLACE 

was  thereupon  produced  as  a  witness  in  behalf  of 
the  United  States  of  America,  Petitioner,  and, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Walker: 

Q.     Mr.  Wallace,  by  whom  are  you  employed? 

A.  The  Real  Estate  Branch  of  the  Army  Engi- 
neers. 

Q.    In  what  capacity? 
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(Testimony  of  W.  B.  Wallace.) 

A.     Chief  of  Claim  and  Appraisal  Section. 

Q.  Are  you  familiar  with  a  tract  of  land  in  the 
Camp  Adair  jjroject  known  as  Tract  B-67  and 
reputedly  owned  by  Harry  C.  Clair? 

A.     Yes,  sir,  I  have. 

Q.  Have  you  made  an  appraisal  of  that  tract 
of  land  to  determine  its  value'? 

A.  One  was  made  under  my  supervision  and  di- 
rection. 

Q.     What  is  the  general  description  of  the  land? 

A.  Some  of  the  land  is  pasture,  and  the  larger 
portion  of  it  is  covered  by  timber.  There  are  some 
improvements  on  the  property  also. 

Q.  Based  on  your  experience  as  an  appraiser, 
and  your  supervision  of  the  work  of  appraising  this 
land,  what  in  your  opinion  was  the  fair,  market 
value  of  the  land,  improvements  and  timber,  on  De- 
cember 3,  1942,  the  date  that  the  Declaration  of 
Taking  was  filed? 

A.  Assuming  there  was  no  change  between  the 
date  of  the  appraisal,  which  was  in  April,  1942,  and 
the  date  of  the  Declaration  of  Taking,  the  value 
would  be  $20,872.90. 

Mr.  Walker :     Any  questions,  your  Honor  ? 

The  Court:     Do  the  land  owners  contest  it? 

Mr.  Walker:  No.  The  land  owner  has  hereto- 
fore filed  a  petition  for  an  order  fixing  value  in 
that  amoimt. 

The  Court:    Take  the  order. 
(Witness  excused.)   [27] 
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Mr.  Walker:  Based  on  the  evidence  and  tiles  in 
this  case,  I  move  for  an  order  fixing  the  value  of 
the  land  taken  in  the  sum  of  $20,872.90,  for  an  order 
disbursing  the  remaining  funds  on  deposit  in  the 
amount  of  $8,872.90,  and  for  a  final  judgment  in 
condenmation. 

The  Court :    Take  the  order. 

(The    foregoing    hearing    was    concluded    at 
9:52  o'clock  A.  M.) 

[Endorsed] :    Filed  June  29,  1943.  [28] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  1677 

UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 

HARRY  C.  CLAIR,  et  al, 

Defendants. 

REPORTER'S  CERTIFICATE 

I,  Alva  W.  Person,  do  hereby  certify  that  I  re- 
ported in  shorthand  all  of  the  oral  proceedings  had 
and  evidence  given  upon  the  hearing  in  the  above 
entitled  cause  on  Monday,  June  7,  1943,  before  the 
above  entitled  Court,  the  Honorable  Claude  Mc- 
Colloch,  Judge,  presiding;  that   I  subseqnenty  re- 
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duced  my  shorthand  notes  to  typewriting,  and  the 
foregoing  and  hereto  attached  four  pages  of  type- 
written matter,  nmnbered  1  to  4,  both  inclusive, 
constitute  a  full,  true  and  accurate  record  of  said 
oral  proceedings  had  and  evidence  given  upon  said 
hearing. 

Dated  at  Portland,  Oregon,  this  23rd  day  of  June, 
1943. 

ALVA  W.  PERSON 
Court  Reporter 

[Endorsed] :    Filed  June  29,  1943.  [29] 


United  States  District  Court 
District  of  Oregon 

$8,872.90  Portland,  Oregon,  June  9,  1943 

Received  from  G.  H.  Marsh,  clerk  of  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon, the  sum  of  Eight  Thousand  Eight  Hundred 
Seventy-tw^o  and  90/100  Dollars,  on  account  of  com- 
pensation in  full  Cause  No.  Civ.  1677,  United  States 
vs.  Harry  C.  Clair  etal. 

HARRY  C.  CLAIR 

[Endorsed] :    Filed  June  9,  1943.  [30] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  VACATING  ORDER 
FIXING  VALUE  AND  DISBURSING 
FUNDS  AND  FINAL  JUDGMENT  IN 
CONDEMNATION 

Comes  now  plaintiff,  United  States  of  America, 
by  and  through  its  attorneys  of  record,  and  moves 
the  above  entitled  Court  for  an  Order  vacating  the 
Order  fixing  v^alue  and  disbursing  funds  and  final 
judgment  in  condemnation  heretofore  entered  by 
this  Court  in  this  cause  on  the  7th  day  of  June, 
1943,  upon  the  ground  and  for  the  reason  that  plain- 
tiff believes  it  expedient  to  introduce  further  testi- 
mony in  this  cause  relating  to  the  fair  market  value 
of  the  property,  including  the  merchantable  timber 
thereon,  taken  in  this  proceeding. 

HARRY  D.  BOIVIN 
Special  Attorney 
Department  of  Justice 

[Endorsed] :    FUed  September  3,  1943.  [31] 
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[Title  of  District  Court  and  Cause.] 

ORDER  VACATING  ORDER  FIXING  VALUE 
AND  DISBURSING  FUNDS  AND  FINAL 
JUDGMENT  IN  CONDEMNATION 

This  matter  coming  on  for  hearing  upon  Motion 
of  the  plaintiff,  United  States  of  America,  by  and 
through  its  attorneys  of  record,  for  an  Order  va- 
cating the  Order  fixing  value  and  disbursing  funds 
and  final  judgment  in  condemnation,  and  It  Appear- 
ing to  the  Court  that  plaintiff  believes  it  expedient 
to  introduce  further  testimony  in  this  cause  relat- 
ing to  the  fair  market  value  of  the  property,  in- 
cluding merchantable  timber  thereon,  taken  in  this 
proceeding;  Now,  Therefore,  it  is  hereby  Ordered 
that  the  Order  fixing  value  and  disbursing  funds 
and  final  judgment  in  condemnation  heretofore  en- 
tered by  this  Court  in  this  cause  on  the  7th  day  of 
June,  1943,  be  and  the  same  is  hereby  set  aside  and 
vacated;  and  It  Is  Further  Ordered  that  a  copy 
of  this  Order  be  served  by  mail  on  all  of  the  above 
named  defendants  in  this  cause. 

Dated  at  Portland,  Oregon,  this  3rd  day  of  Sep- 
tember, 1943. 

CLAUDE  McCOLLOCH 
District  Judge 

[Endorsed] :    Filed  September  3,  1943.  [32] 
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[Title  of  District  Court  and  Cause.] 

VERDICT  OF  THE  JURY 

We,  the  Jury  sworn  and  impaneled  to  determine 
the  just  compensation  to  be  paid  by  the  United 
States  for  the  taking  of  the  lands  involved  in  this 
l)i"oceeding,  do  hereby  find  that  the  full  fair  mar- 
ket value  of  the  lands  taken  herein  as  of  the  18th 
da}'  of  June,  1942  is  the  sum  of  Fifteen  Thousand 
One  Hundred  Dollars  ($15,100.00). 

Dated  at  Portland,  Oregon,  this  8th  day  of  De- 
cember, 1943. 

DORA  FLOOD 
Foreman 

[Endorsed] :     Filed  December  8,  1943.  [35] 


In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  1677 

UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 

HARRY  C.  CLAIR,  an  unmarried  man;  CALI- 
FORNIA PACIFIC  TITLE  INSURANCE 
COMPANY,  a  corporation ;  M.  F.  CAMPBELL ; 
E.  C.  BUTMAN  and  JANE  DOE  BUTMAN, 

his   wife,    if   married;    C.    A.    HUGHES    and 
JANE  DOE  HUGHES,  his  wife,  if  married; 
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B.  H.  OLDFIELD  and  JANE  DOE  OLD- 
FIELD,  his  wife,  if  married;  VICTORIA 
RICHARDS  and  JOHN  DOE  RICHARDS, 
her  husband,  if  married;  L.  E.  OSGOOD  and 
JANE  DOE  OSGOOD,  his  wife,  if  married; 
ROBERT  W.  WALLACE  and  JANE  DOE 
WALLACE,  his  wife,  if  married;  JOHN 
WIENERT  and  JANE  DOE  WIENERT,  his 
wife,  if  married;  W.  R.  COOTE  and  JANE 
DOE  COOTE,  his  wife,  if  married ;  and  BEN- 
TON COUNTY,  a  mmiicipal  corporation  and 
political  subdivision  of  the  State  of  Oregon, 

Defendants 

JUDGMENT  ON  VERDICT 

This  cause  coming  on  regularly  for  trial,  peti- 
tioner appearing  by  and  through  C.  U.  Landrum, 
Special  Assistant  United  States  Attorney  and  the 
defendant,  Harry  C.  Clair,  an  unmarried  man,  ap- 
pearing by  and  through  A.  K.  McMahan  and  Mark 
V.  Weatherford,  his  attorneys,  and  the  defendant, 
Benton  County,  Oregon  appearing  not,  a  jury  was 
thereupon  duly  empaneled  and  sworn  to  try  the  is- 
sues in  said  cause  and  by  stipulation  of  the  parties, 
and  upon  the  Order  of  the  Court  the  jury  viewed 
the  real  property  involved  in  this  proceeding  and 
after  hearing  the  testimony  of  of  witnesses  for  the 
petitioner  and  for  the  defendant,  argument  of  coun- 
sel and  the  instructions  of  the  Court,  did  retire  for 
deliberation  and  after  deliberating  did,  on  the  8th 
day  of  December,  1943,  return  into  this  Court  a 
verdict  in  words  and  figures  as  follows,  to-wit : 
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[Title  of  District  Court  and  Cause.] 

VERDICT  OF  THE  JURY  [36] 

We,  the  Jury  sworn  and  impaneled  to  deter- 
mine the  just  compensation  to  be  paid  by  the  United 
States  for  the  taking-  of  the  lands  involved  in  this 
proceeding,  do  hereby  find  that  the  full  fair  market 
value  of  the  lands  taken  herein  as  of  the  18th  day 
of  June,  1942  is  the  sum  of  Fifteen  Thousand  One 
Hundred  Dollars  ($15,100.00). 

Dated  at  Portland,  Oregon,  this  8th  day  of  De- 
cember, 1943. 

/s/     DORA  FLOOD 
Foreman 

Now,  Therefore,  by  verdict  of  the  law  and  by 
reason  of  the  premises  in  said  Verdict  it  is  Or- 
dered and  Adjudged  that  the  full  fair  market  value 
of  the  hereinafter  described  real  property  sought 
to  be  acquired  by  the  United  States  of  America  by 
and  through  this  proceeding  be  and  the  same  is 
hereby  fixed  in  the  sum  of  $15,100.00  as  of  the  18th 
day  of  June,  1942,  which  said  sum  has  heretofore 
been  deposited  in  the  Registry  of  this  Court  for  the 
use  and  benefit  of  the  persons  entitled  thereto;  and 
it  is  Further  Ordered  and  Adjudged  that  the  full 
simple  title  to  the  following  described  lands  situate 
in  Benton  County.  Oregon,  to-wit: 

Tract   No.   B-67: 
Tract  1 :     Beginning  at  Section  corner  to  Sections 
14,  15,  22  and  23,  Township  10  South,  Range  5  West 
of  the  Willamette  Meridian,  and  running  thence  N. 
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0°  2'  W.  33.216  chains  to  the  center  of  the  County 
Road;  thence  S.  49°  54'  East  6.814  chains  to  the  in- 
tersection of  the  center  of  the  comity  road  with  the 
West  line  of  Francis  Writsman  D.L.C.  #50,  thence 
S.  5°  36'  East  [37]  28.92  chains  to  the  South  line  of 
Section  14  which  is  .70  chains  N.  5°  36'  W.  of  the 
Southwest  corner  of  said  claim;  thence  S.  89°  40' 
West  8.021  chains  to  the  place  of  beginning,  in  Ben- 
ton County,  Oregon; 

Tract  2 :  Also  the  South  half  of  Section  15,  Town- 
ship 10  South,  Range  5  West  of  the  Willamette  Me- 
ridian, excepting  the  following:  Beginning  at  a 
3/4"  pipe,  the  quarter  section  corner  between  Sec- 
tions 14  and  15,  said  township  and  range,  and  run- 
ning thence  S.  0°  2'  East  6.523  chains  to  the  center 
of  the  County  Road;  thence  N.  49°  54'  W.  10.137 
chains  along  the  center  of  the  County  Road ;  thence 
S.  89°  57'  East  7.75  chains  to  the  place  of  beginning, 
in  Benton  County,  Oregon; 

Tract  3:  Also,  the  Northwest  Quarter  of  Section 
22,  also  the  West  half  of  the  Northeast  Quarter  of 
said  Section  22,  also  the  North  half  of  the  Southwest 
Quarter  of  said  Section  22,  also  the  Northwest 
Quarter  of  the  Southeast  Quarter  of  said  Section 
22,  all  lying  and  being  situated  in  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian,  in 
Benton  County,  Oregon; 

Tract  4:  All  of  the  Southeast  Quarter  of  the 
Northeast  Quarter  of  Section  21,  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian,  in 
Benton  County,  Oregon; 
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Tract  5 :  Also  the  Northeast  Quarter  of  the  North- 
east Quarter  of  Section  21,  Township  10  South, 
Range  5  West  of  the  Willamette  Meridian,  in  Ben- 
ton County,  Oregon; 

vested  in  the  United  States  of  America  free  and 
discharged  of  all  claims  of  every  kind  whatsoever, 
subject,  however,  to  existing  easements  for  public 
roads  and  highways,  for  public  utilities,  for  rail- 
roads, for  pipe  lines,  and  for  water  and  sewage  sys- 
tems, on  December  3,  1942,  the  date  of  the  filmg  in 
this  cause  of  the  Declaration  of  Taking  covering 
said  lands. 

JAMES  ALGER  FEE 
District  Judge 

Dated  at  Portland,  Oregon,  this  8th  day  of  De- 
cember, 1943. 

[Endorsed] :     FUed  December  18,  1943.  [38] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  Defendant  above 
named,  Harry  C.  Clair,  an  unmarried  man,  hereby 
appeals  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgment  on  verdict  en- 
tered in  this  action  on  December  8,  1943. 

Signed:     HAMPSON,  KOERNER,  YOUNG 
&  SWETT 
JAMES  C.  DEZENDORF 
Attorneys  for  Appellant 

Harry  C.  Clair,  an  unmarried 
man. 
Address:   800  Pacific  Building, 
Portland  4,   Oregon. 

[Endorsed] :    Filed  March  6,  1944.  [39] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

Know  All  Men  By  These  Presents,  That  we  Harry 
C.  Clair,  an  unmarried  man,  as  principal,  and 
American  Employers'  Insurance  Company,  a  Mas- 
sachusetts corporation,  as  surety,  are  held  and  firm- 
ly bound  unto  United  States  of  America  in  the  full 
and  just  sum  of  Two  Hundred  Fifty  ($250.00)  Dol- 
lars, to  be  i^aid  to  the  said  United  States  of  Amer- 
ica, its  successors  and  assigns;  to  which  payment 
well  and  truly  to  be  made  we  bind  ourselves,  our 
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successors  and  assigns,  jointly  and  severally  by 
these  presents. 

Sealed  with  our  seals  and  dated  this  Hth  day  of 
March,  1944. 

Whereas,  on  December  8,  1943,  in  an  action  de- 
pending in  the  United  States  District  Coui-t  for 
the  District  of  Oregon  between  the  United  States 
of  America,  as  Petitioner,  and  Harry  C.  Clair,  an 
unmarried  man,  and  others,  Defendants,  a  judg- 
ment on  verdict  was  entered  and  the  said  Harry  C. 
Clair  having  filed  a  notice  of  appeal  from  such 
judgment  on  verdict  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit; 

Now,  the  condition  of  this  obligation  is  such  that 
if  the  said  Harry  C.  Clair,  an  unmarried  man,  shall 
prosecute  his  appeal  to  effect  and  shall  pay  costs 
if  the  appeal  is  dismissed  or  the  judgment  on  ver- 
dict affirmed,  or  such  costs  as  the  said  Circuit 
Court  of  Appeals  may  award  against  the  said  Har- 
ry C.  Clair,  an  unmarried  man,  if  the  order  or 
judgment  is  modified,  or,  in  any  other  event,  then 
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this  obligation  to  be  void ;  otherwise  to  remain  [40] 
in  full  force  and  effect. 
Principal : 

HARRY  C.  CLAIR 
By    JAMES  C.  DEZENDORF 

One  of  his  attorneys 
Surety : 

AMERICAN  EMPLOYERS' 
INSURANCE   COMPANY, 
a  Massachusetts  Corporation 
By    C.  HUNT  LEWIS,  JR. 

Attorney  in  Fact 
By    D.  M.  DIAMOND 

Attorney  in  Pact 

(Seal) 
Countersigned : 

Lewis  &  Cartwright,  Inc. 
By  D.  M.  Diamond,  Secty. 
Resident  Agent 

[Endorsed] :    Filed  March  6,  1944.  [41] 


CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Oregon — ss. 

I,  Lowell  Mundorff,  Clerk,  United  States  District 
Court  for  the  District  of  Oregon,  do  hereby  that  the 
foregoing  pages  numbered  from  1  to  51  inclusive, 
constitute  the  transcript  of  record  on  appeal  from 
a  judgment  of  said  court  therein  numbered  Civil 
1677,  in  which  the  United  States  of  America  is 
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plaintiff  and  api)ellee,  and  Harry  C.  Clair  is  de- 
fendant, and  appelant;  that  the  said  transcript  has 
been  ]ire])ared  by  me  in  accordance  with  the  desig- 
nation of  contents  of  record  on  appeal  filed  by  the 
appellant  and  in  accordance  with  the  rules  of  court; 
that  I  have  compai-ed  the  foregoing  transcript  with 
the  original  lecord  thereof,  and  that  it  is  a  full, 
true  and  correct  transcript  of  the  record  and  pro- 
ceedings had  in  said  court  and  cause,  in  accord- 
ance with  the  said  designation  as  the  same  appears 
of  record  and  on  file  at  my  office  and  in  my  custody. 

I  further  certify  that  the  cost  of  comparing  and 
certifying  the  within  transcript  is  $11.95  and  that 
the  same  has  been  paid  by  the  appellant. 

I  further  certify  that  I  have  enclosed  under  sep- 
arate cover  a  duplicate  transcript  of  the  testimony 
taken  in  this  cause. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  15th  day  of  June,  1944. 
(Seal)  LOWELL  MUNDORFF, 

Clerk. 
By    F.  L.  BUCK 

Chief  Deputy 
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[Endorsed]:  No.  10805.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Harry  C. 
Clair,  Appellant,  vs.  United  States  of  America,  Ap- 
pellee. Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Filed  June  19,  1944. 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 

.  !■:  ;  ;•)  ij         for  the  Ninth  Circuit 

No.  10805 

HARKY  C.  CLAIR,  an  unmarried  man,  et  al. 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL AND  DESIGNATION  OF  RECORD 
TO  BE  PRINTED 

Appellant  will  raise  the  following  points  on  this 
appeal : 

(1)  Since  the  judgment  heretofore  entered  here- 
on on  June  7,  1943,  was  a  consent  judgment  entered 
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pursuant  to  an  agreement  between  the  parties,  it 
cannot  subsequently  be  opened  up  or  set  aside  with- 
out the  consent  of  both  i)aTties,  no  showing  of  fraud, 
mutual  mistake  or  absence  of  consent  having  been 
made  or  existing  in  fact. 

(2)  The  court,  on  September  3,  1943,  was  with- 
out power  to  vacate  or  set  aside  the  judgment  en- 
tered June  7,  1943,  because  (a)  the  term  during 
which  the  judgment  was  entered  had  expired,  and 
(b)  if  the  application  to  vacate  and  set  aside  the 
judgment  entered  June  7,  1943,  be  considered  as  a 
separate  proceeding,  Appellant  was  not  afforded 
an  opportunity  to  be  heard  and  no  sufficient  ground 
was  urged  or  existed  to  warrant  the  entry  of  an  or- 
der vacating  or  setting  aside  the  judgment  of  June 
7,  1943. 

Appellant  hereby  designates  for  printing  the  fol- 
lowing portions  of  the  certified  transcript  on  ap- 
peal : 

(1)  Petition  or  complaint, 

(2)  Declaration  of  Taking, 

(3)  Judgment  on  the  declaration  of  taking  and 
order  of  possession, 

(4)  Consent  to  entry  of  final  judgment  and  pe- 
tition for  partial  distribution  of  funds, 

(5)  Order  for  partial  distribution  of  funds, 

(6)  Receipt  of  Harry  C.  Clair  for  $12,000.00, 

(7)  Order  fijsing  value  and  disbursing  funds  and 
final  judgment  in  condemnation, 

(8)  Transcript  of  testimony  given  at  June  7, 
1943,  hearing, 

(9)  Receipt  of  Harry  C.  Clair  for  $8,872.90, 
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(10)  Motion  for  order  vacating  order  fixing 
value  and  disbursing  funds  and  final  judgment  in 
condemnation, 

(11)  Order  vacating  order  fixing  value  and  dis- 
bursing funds  and  final  judgment  in  condemnation, 

(12)  Verdict  of  the  jury, 

(13)  Judgment  on  verdict, 

(14)  Notice  of  appeal, 

(15)  Bond  for  Costs  on  Appeal. 

HAMPSON,  KOERNER, 

YOUNG  &  SWETT 
JAMES  C.  DEZENDORF 
Attorneys  for  Appellant 

Harry  C.  Cair, 
800  Pacific  Building, 
Portland  4,   Oregon. 

State  of  Oregon 

County  of  Multnomah — ss. 

Service  of  the  foregoing  Statement  of  Points  on 
which  Appellant  Intends  to  Rely  on  Appeal  and 
Designation  of  Record  to  Be  Printed  by  copy,  as 
prescribed  by  law,  is  hereby  admitted  at  Portland, 
Oregon,  this  26th  day  of  June,  1944. 

STANLEY  R.  DARLING 

Of  Attorneys  for  Appelee 
By  BERT  C.  BOYLAN 


No.  10805 

Mntteb  States 
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HARRY  C.  CLAIR, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 
OF  RECORD 

HAMPSON,  KOERNER,  YOUNG  &  SWETT,  and 
JAMES  C.  DEZENDORF,  ; 

Pacific  Building, 
Portland,  Oregon, 

Attorneys  for  Appellant.  ;.  : 

BERNARD  H.  RAMSEY, 

Special  Assistant  to  Attorney  General,      ' 

JOHN  E.  WALKER, 
STANLEY  R.  DARLING, 
JAMES  LEAVY, 
BERT  C.  BOYLAN  and 
HARRY  D.  BOIVIN, 

Special  Attorneys,  Department  of  Justice, 
525  Corbett  Building, 
Portland,  Oregon, 

Attorneys  for  Appellee. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  1677 

UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 

HARRY  C.  CLAIR,  an  unmarried  man,  et  al, 

Defendants. 

SHOWING  IN  OPPOSITION  TO  MOTION 
FOR  ENTRY  OF  FINAL  JUDGMENT  IN 
CONDEMNATION 

Comes  now  the  Defendant,  Harry  C.  Clair,  and 
in  opposition  to  the  Government's  motion  for  the 
entry  of  final  judgment  in  condenmation  respe<?/ully 
shows : 

(1)  That  there  has  already  been  entered  herein, 
on  the  8th  day  of  December,  1943,  a  judgment  on 
verdict  and  the  term  during  which  said  judgment 
on  verdict  was  entered  has  expired,  and 

(2)  That  Plaintiff  now  concedes  that  there  was 
no  fraud  in  connection  with  the  entry  of  the  original 
order  fixing  value  and  disbursing  funds  and  final 
judgment  in  codemnation  entered  herein  on  June  7, 
1943,  as  is  evidenced  by  the  statement  of  Norman 
M.  Litt«ll,  Assistant  Attorney  General  in  charge  of 
the  Lands  Division,  which  is  attached  hereto, 
marked  Exhibit  "A",  and  made  a  part  hereof. 

This  showing  is  based  upon  the  record  and  files 
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herein  and  the  affidavit   of  James  C.   Dezendorf, 
wliicli  is  attached  hereto. 

JAMES  C.  DEZENDORF, 

Of  Attorneys  for  Defendant. 
HARRY  C.  CLAIR, 
800  Pacific  Building, 
Portland  4,  Oregon. 

[Endorsed]:     Filed  June  6,  1944.  [1*] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  JAMES  C.  DEZENDORF 

State  of  Oregon 

County  of  Multnomah — ss. 

I,  James  C.  Dezendorf,  being  first  duly  sworn, 
depose  and  say: 

That  on  March  19,  1944,  there  appeared  in  the 
Sunday  Oregonian  and  Sunday  Journal  stories, 
copies  of  which  are  attached  as  Exhibits  1  and  2 
respectively.  On  Monday  morning,  March  20,  1944, 
I  inquired  at  the  Oregon  Journal  upon  what  the 
story  appearing  in  the  Sunday  paper  (which  is  Ex- 
hibit 2)  was  based,  and  I  was  handed  a  statement 
by  Norman  M.  Littell  (which  is  attached  hereto  as 
Exhibit  ''A")  and  was  informed  that  it  was  deliv- 
ered to  the  Oregon  Journal  by  the  United  States 
Attorney's  office  in  Portland,  Oregon,  for  release  in 
the  Sunday  papers  of  March  19,  1944. 

JAMES  C.  DEZENDORF 


•Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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Subscribed  and  sworn  to  before  me  this  6th  day 
of  June,  1944. 

[Seal]  DOROTHY  THAIN, 

Notary  Public  for  Oregon. 
My  commission  expires  Dec.  20,  1944.  [2] 

EXHIBIT  A 

Statement  By  Norman  M.  Littell,  Assistant  Attor- 
ney General  in  Charge  of  the  Lands  Division, 
Regarding  the  Camp  Adair  Cases,  Camp  Adair, 
Oregon 

In  August  and  September  1943,  questions  were 
raised  as  to  the  valuation  of  timber  lands  embraced 
in  condemnation  proceedings  to  acquire  approxi- 
mately 47,000  acres  of  land  on  which  Camp  Adair 
is  located.  I  immediately  requested  a  complete  in- 
vestigation by  the  F.B.I.,  relying  on  their  usual 
jjolicy  of  "hewing  to  the  line  and  letting  the  chips 
fall  where  they  may."  It  is  only  fair  to  all  con- 
cerned to  state  that  the  results  of  that  investigation 
by  the  F.B.I,  are  now  in,  and  that  there  is  no  evi- 
dence of  fraud,  collusion  or  conspiracy  to  defraud 
the  Government. 

However,  in  addition  to  requesting  an  F.B.I,  in- 
vestigation, I  also  caused  a  new  timber  cruise  to  be 
made  by  Henry  Thomas  of  Portland,  Oregon,  be- 
cause the  agreed  settlement  of  certain  cases  which 
representatives  of  this  dei)artmeiit  had  made  upon 
instructions  of  the  War  Department,  had  been  based 
ui)on  timber  cruises  in  which  the  estimate  of  mer- 
chantable timber  were  said  to  be  excessive.  The 
Ordginal  cruises  were  made  by  the  firm  of  Mason  and 
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Bruce.  Tlie  new  cruises  showed  a  marked  reduc- 
tion in  the  amount  of  merchantable  timber.  While 
it  is  entirely  jiossible  for  experts  to  liave  differences 
of  opinion  as  to  such  estimates,  and  as  to  values, 
l)articularly  when  the  subject  matter  involves  as 
many  comi^lications  and  micertain  factors  as  does 
the  valuation  of  timber  lands  in  the  area  in  which 
Camp  Adair  is  located,  it  nevertheless  seems  quite 
evident  that  every  possible  stick  of  timber,  standing 
or  down,  was  included  in  the  original  cruise  as  a 
basis  for  claims  against  the  Government.  Under 
the  circumstances  and  in  view  of  the  discrepancies 
in  these  cruises,  I  have  had  no  choice  but  to  order 
that  all  cases  be  tried. 

Quite  apart  of  the  F.B.I,  investigation  and  the 
new^  timber  cruises,  I  also  dispatched  to  Portland 
one  of  the  leading  condemnation  lawyers  of  the  De- 
partment of  Justice  with  instructions  to  look  thor- 
oughly into  the  entire  matter,  and  to  try  the  cases 
so  that  disputed  values  could  be  determined  by 
juries.  Seven  cases  were  tried  between  November 
29  and  December  17,  1943,  on  the  basis  of  the  new 
cruises;  values  have  been  reduced  in  six  of  those 
cases. 

It  is  only  fair  to  all  concerned  to  say  that  Mr. 
C.  U.  Landrum  also  reported  no  evidence  of  fraud 
or  conspiracy  in  the  conduct  of  the  individuals  con- 
nected with  these  transactions. 

NORMAN  M.  LITTELL 

Assistant  Attorney  General  [3] 
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EXHIBIT  No.  1 

8  Sunday  Oregonian,  March  19,  1944 

3  Inquiries  Refute  Claim 

Of  Camp  Adair  Site  Fraud 

Three  separate  investigative  efforts  have  brought 
to  light  "no  evidence  of  fraud,  collusion  or  con- 
spiracy to  defraud  the  government"  in  connection 
with  the  valuation  of  timberlands  condemned  for 
establishment  of  Camp  Adair,  according  to  a  state- 
ment issued  Saturday  by  Norman  M.  Littell,  assist- 
ant attorney-general  in  charge  of  the  department 
of  justice  lands  division. 

The  report  of  the  Washington,  D.  C,  official  con- 
curs with  earlier  findings  of  the  United  States  attor- 
ney's office  here  at  the  conclusion  of  an  investigation 
made  by  that  agency,  after  questions  of  valuation 
were  raised,  leading  to  a  re-hearing  of  the  con- 
demnation eases  in  federal  court. 

FBI  Found  Nothing 

Littell's  statement  related  that  he  requested  a 
FBI  investigation  which  miearthed  no  evidence  of 
fraud,  and  also  caused  a  new  timber  cruise  to  be 
made,  in  addition  to  assigning  C.  U.  Landrum,  de- 
scribed as  "one  of  the  leading  condemnation  law- 
yers of  the  department  of  justice"  to  look  thor- 
oughly into  the  entire  matter  and  to  try  the  cases 
so  that  disputed  values  could  be  determined  by 
juries. 

Seven  cases  were  tried  between  November  29  and 
December  17,  194.3,  on  the  basis  of  new  cruises,  re- 
sulting in  values  being  reduced  in  six  of  the  cases. 
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Littell  declared.     Attorney  Landrum  al^o  reported 
no  evidence  of  fraud  or  conspiracy,  he  added. 

Re-cruise  Cuts  Total 

The  re-cruise,  ordered  by  Littell,  was  made  by 
Henry  Thomas  of  Portland  and  showed  a  marked 
reduction  in  the  amount  of  merchantable  timber 
from  the  original  cruises,  made  by  the  firm  of  Ma- 
son &  Bruce,  Littell  said. 

Agreeing  that  it  is  possible  for  experts  to  hold 
differing  opinions  on  such  estimates  in  situations 
like  the  Camj)  Adair  land  where  many  vmcertain 
factors  and  comj)lications  are  involved,  the  assistant 
attorney-general  added  that  "it  seems  quite  evident 
that  every  possible  stick  of  timber,  standing  or 
down,  was  included  in  the  original  cruise  as  a  basis 
for  claims  against  the  government."  [4] 

EXHIBIT  No.  2 
Oregon  Journal  Sunday,  March  19,  1944      A5 
Adair  Timber  Deals  on  Level 

The  last  word  on  the  Camp  Adair  timber  cases 
Saturday  was  pronounced  by  Norman  M.  Littell, 
assistant  attorney  general  in  charge  of  the  lands 
division,  in  his  statement  that  as  a  result  of  investi- 
gation by  the  FBI,  a  new  timber  cruise,  and  a 
series  of  trials  held  here  before  Federal  Judge  Fee 
in  December,  "There  is  no  evidence  of  fraud  or 
conspiracy  in  the  conduct  of  the  individuals  con- 
nected with  these  transactions." 

The  controversy  centered  around  seven  tracts  of 
partly  cut-over  timber  land  in  the  Soap  Creek  area 
of  Camp  Adair,  for  which  the  government,  acting 
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after  a  criiise  by  the  Portland  timber  engineering 
firm  of  Mason  &  Bruce,  paid  $68,485. 

Rmnors  that  the  government  paid  too  much  for 
the  land  led  to  Federal  Judge  McColloch's  ordering 
an  investigation  by  Harry  D.  Boivin,  then  a  lands 
division  attorney  here,  and  to  a  cruise  of  the  land 
by  Henry  Thomas.  On  indications  from  these  in- 
vestigations, the  two  judges  set  aside  the  pre\dous 
judgments  and  ordered  the  condemnation  cases 
tried,  with  the  result  that  the  government  finally 
paid  $55,500  for  the  lands. 

The  cases  were  tried  by  C.  U.  Landrmn,  a  con- 
demnation attorney  from  the  department  of  justice. 

In  his  statement  that  the  entire  proceeding  was 
on  the  "up  and  up,"  Littell  points  out  that  *'It  is 
entirely  possible  for  experts  to  have  differences  of 
opinion  as  to  such  estimates,  and  as  to  values,  par- 
ticularly when  the  subject  matter  involves  as  many 
complications  and  uncertain  factors  as  does  the 
valuation  of  timberlands  in  the  Camp  Adair  area." 

[5] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  1677 

UNITED  STATES  OF  AMERICA, 

Petitioner, 

vs. 

HARRY  C.  CLAIR,  an  unmarried  man;  CALI- 
FORNIA PACIFIC  TITLE  INSURANCE 
COMPANY,  a  corporation;  M.  F.  CAMP- 
BELL; E.  C.  BUTMAN  and  JANE  DOE 
BUTMAN,  his  wife,  if  married;  C.  A. 
HUGHES  and  JANE  DOE  HUGHES,  his 
wife,  if  married;  B.  H.  OLDFIELD  and 
JANE  DOE  OLDFIELD,  his  wife,  if  married; 
VICTORIA  RICHARDS  and  JOHN  DOE 
RICHARDS,  her  husband,  if  married;  L.  E. 
OSGOOD  and  JANE  DOE  OSGOOD,  his  wife, 
wife,  if  married;  ROBERT  W.  WALLACE 
and  JANE  DOE  WALLACE,  his  wife,  if  mar- 
ried; JOHN  WIENERT  and  JANE  DOE 
WIENERT,  his  wife,  if  married;  W.  R. 
COOTE  and  JANE  DOE  COOTE,  his  wife,  if 
married;  and  BENTON  COUNTY,  a  municipal 
corporation  and  political  subdivision  of  the 
State  of  Oregon, 

Defendants. 

FINAL  JUDGMENT  IN  CONDEMNATION 

This  matter  coming  on  upon  the  motion  of  the 
United  States  of  America,  by  and  through  its  attor- 
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neys  of  record,  for  a  filial  judgment  in  condemna- 
tion; And  It  Appearing  to  the  Satisfaction  of  the 
Court  (1)  that  this  proceeding  was  instituted  in 
accordance  with  and  under  the  following  Acts  of 
Congress :  the  Act  of  August  1,  1888  (25  Stat.  357, 
40  U.S.C.  Sec.  257)  ;  the  Act  of  February  26,  1931 
(46  Stat.  1421,  40  U.S.C.  Sec.  258a)  and  Acts  sup- 
plcxxientary  thereto  and  amendatory  thereof;  and 
the  /.ct  of  August  18,  1890  (26  Stat.  316)  as 
amended  by  the  Acts  of  July  2,  1917  (40  Stat.  241), 
April  11,  1918  (40  Stat.  518,  50  U.S.C.  Sec.  171) 
and  March  27,  1942  (Public  Law  507— 77th  Con- 
gress) ;  (2)  that  the  Secretary  of  War  of  the  United 
States  has  selected  the  hereinafter  described  land 
for  acquisition  by  the  United  States  for  use  in  con- 
nection with  the  establishment  of  Camp  Adair,  Ore- 
gon, and  for  such  other  uses  as  may  be  authorized 
by  Congress  or  by  Executive  Order,  and  has  deter- 
mined and  is  of  the  opinion  that  the  [6]  hereinafter 
describe  land  is  necessary  adequately  to  provide  for 
the  establishment  of  a  military  training  camp  and 
for  related  military  purposes,  and  that  it  is  neces- 
sary and  advantageous  to  the  interest  of  the  United 
States  to  acquire  the  hereinafter  described  land  by 
condemnation  under  judicial  process,  and  that  by 
direction  of  the  Attorney  General  of  the  United 
States,  pursuant  to  the  request  of  the  Secretary  of 
War,  this  condemnation  proceeding  was  instituted 
pursuant  to  the  aforementioned  statutes  for  the 
purpose  of  acquiring  the  estate  or  interest  herein- 
after set  forth  in  and  to  the  land  so  selected;  (3) 
that  funds  for  the  acquisition  of  said  land  were  ap- 


U'wited  States  of  America  67 

j)ropriatiHl  by  tlie  Act  of  Congress  of  April  28,  1942 
(Public  Law  r)28 — 77th  Congress);  tliat  there  was 
de])osited  in  the  Registry  of  this  Court  the  sum  of 
$2(>,872.90  as  estimated  just  compensation  for  the 
taking  of  said  land  under  declaration  of  taking  filed 
December  3,  1942;  (4)  that  the  defendant,  Benton 
County,  a  municii)al  coi-poration  and  i)olitical  sub- 
division of  the  State  of  Oregon,  has  heretofoi'e 
liled  answer  in  this  cause  wherein  it  is  alltged 
tliat  tliere  are  no  taxes  due  said  defendant;  that 
a  disclaimer  of  interest  and  consent  to  entry 
of  judgment  lias  heretofore  been  filed  in  this 
cause  by  the  defendant,  California  Pacific  Title 
Insurance  Company,  a  corporation;  that  an 
order  of  default  has  heretofore  been  entered 
in  this  cause  as  to  the  defendants,  M.  F.  Campbell, 
Victoria  Richards  and  John  Doe  Richards,  her  hus- 
band, if  married,  L.  E.  Osgood  and  Jane  Doe  Os- 
good, his  wife,  if  married,  W.  R.  Coote  and  Jane 
Doe  Coote,  whose  true  name  is  Theresa  M.  Coote, 
husband  and  wife;  that  an  order  of  dismissal  has 
heretofore  been  entered  in  this  cause  as  to  the  de- 
fendants, E.  C.  Butman  and  Jane  Doe  Butman,  his 
wife,  if  married,  C.  A.  Hughes  and  Jane  Doe 
Hughes,  his  wife,  if  married,  B.  H.  Oldfield  and 
Jane  Doe  Oldfield,  his  wife,  if  married;  that  a  dis- 
claimer of  interest  and  consent  to  entry  of  judgment 
has  heretofore  been  filed  in  this  cause  by  the  de- 
fendants, Robert  W.  AVallace  and  Jane  Doe  Wal- 
lace, whose  true  name  is  Amy  F.  Wallace,  husband 
and  wife,  John  Wienert  and  Jane  Doe  Wienert, 
whose  [7]  true  name  is  Edna  E.  Wienert,  husband 
and  wife;  (5)  that  at  the  time  of  the  filing  of  the 
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aforementioned  declaration  of  taking,  the  defend- 
ant, Harry  C.  Clair,  an  unmarried  man,  was  the 
owner  in  fee  simple  of  the  land  hereinafter  de- 
scribed; (6)  that  by  an  order  of  this  Court  entered 
in  this  cause  on  the  7th  day  of  June,  1943,  the  fair 
market  value  of  the  land  hereinafter  described  was 
fixed  in  the  sum  of  $20,872.90  as  of  the  3rd  day  of 
December,  1942;  (7)  that  by  an  order  of  this  Court 
entered  in  this  cause  on  the  3rd  day  of  September, 
1943,  the  order  of  June  7,  1943,  was  set  aside  and 
vacated  pending  the  submission  of  further  testimony 
relative  to  the  fair  market  value  of  the  property, 
including  merchantabk  timber  thereon,  and  there- 
after this  cause  was  set  down  for  trial;  (8)  that 
heretofore  and  on  the  8th  day  of  December,  1943, 
the  jury  impaneled  to  try  the  issue  of  compensation 
in  this  case  returned  a  verdict  wherein  said  jury 
foimd  the  full  fair  market  value  of  the  land  herein- 
after described  to  be  the  sum  of  $15,100.00  as  of  the 
18th  day  of  June,  1942;  (9)  that  heretofore  and  on 
the  23rd  day  of  December,  1942,  there  was  disbursed 
from  the  Registry  of  this  Court  in  this  cause  the 
sum  of  $12,000.00  to  the  defendant,  Harry  C.  Clair, 
and  that  by  order  of  this  Court  entered  in  this  cause 
on  the  7th  day  of  June,  1943,  there  was  disbursed 
to  the  defendant,  Harry  C.  Clair,  the  sum  of  $8,- 
872.90;  Now,  Therefore,  it  is  by  the  Court  at  this 
time  Ordered,  Adjudged  and  Decreed  that  the  full 
fee  simple  title  to  the  following  described  land  in 
Benton  County,  Oregon,  to-wit: 
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Tract  No.  B-67: 

Tract  1.  Beiii lining  at  Section  corner  to  Sections 
14,  15,  22  and  23,  Township  10  Sontli,  Range  5  West 
of  the  Willamette  Meridian,  and  running  thence  N. 
0°  2'  W.  3:1216  chains  to  the  center  of  the  County 
Road;  thence  S.  49°  54'  East  6.814  chains  to  the 
intersection  of  the  center  of  the  county  road  with 
the  West  line  of  Francis  Writsman  D.L.C.  #50, 
thence  S.  5°  36'  East  28.92  chains  to  the  South  line 
of  Section  14  which  is  .70  chains  N.  5°  36'  W.  of  the 
Southwest  corner  of  said  claim;  thence  S.  89°  40' 
"West  8.021  chains  to  the  place  of  beginning,  in 
Benton  County,  Oregon. 

Tract  2.  Also  the  South  half  of  Section  15, 
Township  10  South,  Range  5  West  of  the  Willa- 
mette Meridian,  excepting  the  following:  Begin- 
ning at  a  74"  pipe,  the  quarter  section  corner  be- 
tween Sections  14  and  15,  said  township  and  range, 
and  running  thence  [8]  S.  0°  2'  East  6.523  chains  to 
the  center  of  the  County  Road;  thence  N.  49°  54' 
W.  10.137  chains  along  the  center  of  the  County 
Road ;  thence  S.  89°  57'  East  7.75  chains  to  the  place 
of  beginning,  in  Benton  County,  Oregon. 

Tract  3.  Also,  the  Northwest  Quarter  of  Section 
22,  also  the  West  half  of  the  Northeast  Quarter  of 
said  Section  22,  also  the  North  half  of  the  South- 
west Quarter  of  said  Section  22,  also  the  Northwest 
Quarter  of  the  Southeast  Quarter  of  said  Section  22, 
all  lying  and  l>eing  situated  in  Township  10  South, 
Range  5  West  of  the  Willamette  Meridian,  in  Ben- 
ton County,  Oregon. 

Tract  4.  All  of  the  Southeast  Quarter  of  the 
Northeast  Quarter  of  Section  21,  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 
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Tract  5.  Also  the  Northeast  Quarter  of  the 
Northeast  Quarter  of  Section  21,  Township  10 
South,  Range  5  West  of  the  Willamette  Meridian, 
in  Benton  County,  Oregon. 

The  above  described  lands  aggregate  777.7  acres, 
more  or  less;  vested  in  the  United  States  of  Amer- 
ica on  December  3,  1942,  free  and  clear  of  all  liens, 
encumbrances,  taxes,  assessments,  or  charges  of  any 
kind  whatsoever,  subject,  however,  to  existing  ease- 
ments for  public  roads  and  highways,  for  public 
utilities,  for  railroads,  for  pi^^e  lines,  and  for  water 
and  sewage  systems ;  and  it  is  Further  Ordered,  Ad- 
judged and  Decreed  that  the  full  fair  market  value 
of  the  land  hereinbefore  described  as  of  the  18th 
day  of  June,  1942,  was  the  sum  of  $15,100.00,  and 
that  said  sum  of  $15,100.00,  together  with  the  sum 
of  $415.25,  representative  of  interest  at  the  rate  of 
6%  per  annum  on  the  sum  of  $15,100.00  from  the 
18th  day  of  June,  1942,  to  the  3rd  day  of  December, 
1942,  or  the  aggregate  sum  of  $15,515.25,  is  the  full 
amount  of  compensation  to  be  paid  by  the  United 
States  of  America  for  the  taking  of  said  land ;  and 
it  is  Further  Ordered,  Adjudged  and  Decreed  that 
the  United  States  of  America  have  and  it  is  hereby 
given  judgment  against  said  defendant,  Harry  C. 
Clair,  in  the  sum  of  $5,357.65  with  interest  at  the 
rate  of  6%  per  annum  from  December  8,  1943  until 
said  judgment  shall  be  paid. 

JAMES  ALOER  FEE, 
District  Judge. 

Dated  at  Portland,  Oregon,  this  12  day  of  June, 
1944. 

[Endorsed] :     Filed  June  14,  1944.  [9] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  tliat  the  Defendant  above 
named,  Harry  C,  Clair,  an  unmarried  man,  hereby 
appeals  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Ciieuit  from  the  Final  Judgment  in   Con- 
demnation entered  in  this  action  on  June  12,  1944. 
HAMPSON,  KOERNER,  YOUNG 
&  SWETT, 
Signed:    JAMES  C.  DEZENDORF, 

Attorneys  for  Appellant  Harry 
C.  Clair,  an  unmarried  man. 
Address :     800  Pacific  Building, 
Portland  4,  Oregon. 

[Endorsed] :     Filed  June  26,  1944.  [10] 


[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAI. 

Known  All  Men  By  These  Presents,  that  we 
Harry  C.  Clair,  an  unmarried  man,  as  principal, 
and  American  Employers'  Insurance  Company,  a 
Massachusetts  Corporation,  as  surety,  are  held  and 
firmly  bound  unto  United  States  of  America  in  the 
full  and  just  sum  of  two  Hundred  Fifty  ($250.00) 
Dollars,  to  ])e  paid  to  the  said  United  States  of 
America,  its  successors  and  assigns;  to  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves, 
our  successors  and  assigns,  jointly  and  severally  by 
these  presents. 
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Sealed  with  our  seals  and  dated  this  24th  day  of 
June,  1944. 

Whereas,  on  June  12,  1944,  in  an  action  depend- 
ing in  the  United  States  District  Court  iot  the  Dis- 
trict of  Oregon  between  the  United  States  of 
America,  as  Petitioner,  and  Harry  C.  Clair,  an  un- 
married man,  and  others.  Defendants,  a  Final  Judg- 
ment in  Condemnation  was  entered  and  the  said 
Harry  C.  Clair  having  filed  a  notice  of  appeal  from 
such  Final  Judgment  in  Condemnation  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit; 

Now,  the  condition  of  this  obligation  is  such  that 
if  the  said  Harry  C.  Clair,  an  unmarried  man,  shall 
prosecute  his  appeal  to  effect  and  shall  pay  costs 
if  the  appeal  is  dismissed  or  the  Final  Judgment 
in  Condemnation  affirmed,  or  such  costs  as  the  said 
Circuit  Court  of  Appeals  may  award  against  the 
said  Harry  C.  Clair,  [11]  an  unmarried  man,  if  the 
Final  Judgment  in  Condemnation  is  modified,  or, 
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in  any  other  event,  then  this  obligation   is  to  be 
void;  otherwise  to  remain  in  full  force  and  effect. 
Principal : 

JAMES  C.  DEZENDORF 
One  of  his  attorneys 
Surety : 

AMERICAN    EMPLOYERS' 
INSURANCE  COMPANY, 
a  Massachusetts  Corporation 
By   C.  HUNT  LEWIS,  Jr. 

Attorney  in  Fact 
By   D.  M.  DIAMOND 

Attorney  in  Fact 
[Seal] 

Countersigned : 

LEWIS  &  CAETWRIGHT,  INC. 
By  D.  M.  DIAMOND 

Resident  Agent 

[Endorsed] :     Filed  June  26,  1944.  [12] 


[Title  of  District  Court  and  Cause.] 
STIPULATION 

Subject  to  the  approval  of  the  Court,  it  is  hereby 
Stipulated  and  Agreed : 

First:  That  the  printed  record  on  appeal,  in 
connection  with  the  first  and  second  appeals  herein, 
may  be  included  under  one  cover. 

Second:  That  Appellant  and  Appellee  may  file 
only  one  brief,  including  the  questions  raised  on 
both  the  first  and  second  appeals  herein. 
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Third:  That  the  transcript  on  appeal  in  the 
District  Court,  in  connection  with  the  second  appeal 
herein,  shall  include  only  the  Showing  in  Opposition 
to  Motion  for  Entry  of  Final  Judgment  in  Con- 
demnation, Final  Judgment  in  Condemnation,  the 
second  Notice  of  Appeal,  the  second  Bond  for  Costs 
on  Appeal  and  a  duplicate  original  of  this  stipu- 
lation.  [13] 

Fourth:  That  all  questions  raised  in  both  ap- 
peals may  be  presented  at  one  argument. 

Fifth:  That  Appellant  may  have  to  and  includ- 
ing July  22,  1944,  within  which  to  file  his  opening 
brief  herein. 

HAMPSON,  KOERNER,  YOUNG 

&  SWETT 
JAMES  C.  DEZENDORF 

Attorneys  for  Appellant  Harry 
C.  Clair,  800  Pacific  Building, 
Portland  4,  Oregon. 
STANLEY  R.  DARLING 

Of  Attorneys  for  Appelle,  525 
Corbett  Building,  Portland  4, 
Oregon. 

[Endorsed]:     Filed   June   26,    1944.    [14] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  THE 
APPEAL         (Second  Appeal) 

I. 

If  the  Circuit  Court  of  Appeals  decides,  upon 
the  original  appeal  herein  from  the  Judgment  on 
Verdict,  that  said  order  is  not  an  appealable  order, 
then  on  this  appeal  Appellant  will  contend: 

(1)  That  since  the  judgment  heretofore  entered 
hereon  on  June  7,  1943,  was  a  consent  judgment  en- 
tered pursuant  to  an  agreement  between  the  parties, 
it  cannot  subsequently  be  opened  up  or  set  aside 
without  the  consent  of  both  parties,  no  showing  of 
fraud,  mutual  mistake  or  absence  of  consent  having 
been  made  or  existing  in  fact, 

(2)  That  the  court,  on  September  3,  1943,  was 
without  power  to  vacate  or  set  aside  the  judgment 
entered  June  7,  1943,  because:  (a)  the  term  during 
which  the  judgment  was  entered  had  expired,  and 
(b)  if  the  application  to  vacate  and  set  aside  the 
judgment  entered  June  7,  1943,  be  considered  as  a 
separate  proceeding,  Appellant  was  not  afforded 
an  opportunity  to  be  heard  and  no  sufficient  ground 
was  urged  or  existed  to  warrant  the  entry  of  an 
order  vacating  or  setting  aside  the  judgment  of 
June  7,  1943. 

II. 

The  court  erred  in  entering  the  Final  Judgment 

in  Condemnation  herein  on  June  12,  1944,  because 

(1)   this  cause  was  then  pending  on  appeal  from 

the  judgment  on  verdict,  (2)  the  term  during  which 
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the  Judgment  on  Verdict  was  entered  had  expired, 
and  (3)  no  showing  of  fraud,  accident  or  mistake 
was  made  in  connection  with  the  entry  [15]  of  the 
Judgment  on  Verdict  and  the  Final  Judgment  in 
Condemnation  was,  in  effect,  a  new  judgment 
amending  or  setting  aside  the  Judgment  on  Verdict 
previously  entered. 

HAMPSON,  KOERNER,  YOUNG 

&  SWETT 
JA^IES  C.  DEZENDORG 

Attorneys  for  Aj)pellant  Harry 
C.  Clair,  800  Pacific  Building, 
Portland  4,  Oregon. 

[Endorsed]:     Filed  June  26,  1944  [16] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF 
RECORD   (Second  Appeal) 

Comes  now  Harry  C.  Clair,  Appellant  herein, 
pursuant  to  Rule  75,  Federal  Rules  of  Civil  Pro- 
cedure, and  designates  the  following  portions  of 
the  record,  proceedings  and  e^ddence  to  be  con- 
tained in  the  record  on  appeal  of  the  above  cause: 

(1)  Showing  in  Opposition  to  Motion  for  Entry 
of  Final  Judgment  in  Condenuiation, 

(2)  Final  Judgment  in  Condemnation, 

(3)  Notice  of  Appeal  filed  June  26,  1944, 

(4)  Bond  for  Costs  on  Appeal  filed  June  26, 
1944, 
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(5)  Duplicate  original  of  Stipulation  filed  June 
26,  1944, 

(6)  Statement  of  Points  upon  Which  A})pellant 
Intends  to  Rely  on  the  Appeal,  and 

(7)  Designation  of  Contents  of  Record  on  ap- 
peal. 

HAMPSON,  KOERNER,  YOUNG 

&  SWETT 
JAMES  C.  DEZENDORF 

Attorneys  for  Appellant  Harry 
C.  Clair,  800  Pacific  Building, 
Portland  4,  Oregon. 

[Endorsed] :     Filed  June  26,  1944.  [17] 


United  States  of  America, 
District  of  Oregon. — ss. 

CERTIFICATE  OF  CLERK 

I,  Lowell  Mundorff,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Oregon,  do  here- 
by certify  that  the  foregoing  pages  numbered  from 
1  to  18  inclusive  constitute  the  transcript  on  appeal 
from  a  judgment  of  said  court  in  a  cause  therein 
numbered  Civil  1677,  in  which  the  United  States 
of  America  is  plaintiff  and  appellee,  and  Harry  C. 
Clair  is  defendant  and  appellant;  that  the  said 
transcript  has  been  prepared  by  me  in  accordance 
with  the  designation  of  contents  of  the  record  on 
appeal  filed  by  the  appellant  and  in  accordance 
with  the  rules  of  this  court;  that  I  have  compared 
the   foregoing  transcript   with  the   original   record 


78  Harry  C.  Clair  vs. 

thereof  and  that  the  same  is  a  full,  true  and  correct 
transcript  of  the  record  and  proceedings  had  in 
said  court  and  in  said  cause,  in  accordance  with 
the  designation  as  the  same  appears  of  record  and 
on  file  in  my  office  and  in  my  custody. 

I  further  certify  that  the  cost  of  comparing  and 
certifying  the  within  transcript  is  $2.60  and  that 
the  same  has  been  paid  by  the  said  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  the  said  court  in  Port- 
land, in  said  District,  this  27th  day  of  June,  1944. 
[Seal]  LOWELL  MUNDORFF, 

Clerk. 
By   F.  L.  BUCK 

Chief  Deputy.  [18] 


[Endorsed]:  No.  10805.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Harry  C. 
Clair,  Appellant,  vs.  United  States  of  America, 
Appellee,  Supplemental  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

Filed  June  29,  1944 

PAUL  P.  O'BRIEN 

Clerk  of  the  United  States 
Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  10805 

HARRY  C.  CLAIR,  an  unmarried  man,  et  al. 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 
ORDER 

Upon  application  of  Appellant  and  the  Court 
being  fully  advised,  it  is  hereby  Ordered  that  the 
parties  herein  be  and  they  are: 

First:  Permitted  to  include,  under  one  cover, 
the  printed  record  on  appeal  in  connection  with 
the  first  and  second  appeals  herein, 

Second:  Peimitted  to  file  only  one  brief,  in- 
cluding a  discussion  of  all  questions  raised  on  the 
two  appeals  herein. 

Third:  Permitted  to  omit  from  the  transcript 
on  appeal  in  the  District  Court  all  pleadings,  mo- 
tions and  orders  already  included  in  the  transcript 
of  record  on  appeal  heretofore  filed  herein,  in  con- 
nection with  the  first  appeal  herein,  but  including 
the  Showing  in  Opposition  to  Motion  for  Entry  of 
Final  Judgment  in  Condemnation,  the  Final  Judg- 
ment in  Condemnation,  the  second  Notice  of  Appeal, 
the  second  Bond  for  Costs  on  Appeal  and  a  dupli- 
cate original  of  the  stipulation  entered  herewith, 

Fourth:  Permitted  to  present  orally  the  ques- 
tions raised  in  the  two  appeals  at  one  argiunent, 
and 
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It  Is  Further  Ordered  that  Appellant  be  and  he 
hereby  is  granted  to  and  including  July  22,  1944, 
to  file  his  opening  brief  herein. 

CURTIS  D.  WILBUR 
Circuit  Judge 

[Endorsed]:  Filed  June  23,  1944.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL AND  DESIGNATION  OF  RECORD 
TO  BE  PRINTED.   (Second  Appeal) 

Appellant  hereby  adopts  as  its  points  on  appeal 
the  statement  of  points  appearing  in  the  certified 
transcript  of  the  record. 

Appellant  hereby  designates  for  printing  the  en- 
tire certified  transcript  on  appeal. 

HAMPSON,  KOERNER,  YOUNG 

&  SWETT 
JAMES  C.  DEZENDORF 

Attorneys  for  Appellant,  800 
Pacific  Building,  Portland, 
Oregon. 

Due  service  of  the  above  Statement  of  Points  is 
hereby  accepted  in  Portland,  Oregon,  this  3rd  day 
of  July,  1944. 

STANLEY  R.  DARLING 

[Endorsed] :  Filed  Jul  5  1944.  Paul  P.  O'Brien, 
Clerk. 
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JURISDICTIONAL  STATEMENT 

This  is  a  condemnation  action  brought  by  the 
United  States  to  acquire  777.7  acres  of  land  in  Benton 
County,  Oregon,  in  connection  with  the  expansion  of 
the  Camp  Adair  Military  Reservation. 

The  action  was  properly  filed  in  the  District  Court 
pursuant  to  the  Act  of  Congress  of  August  1,  1888 
(25  Stat.  357,  40  U.  S.  C.  A.,  §257)  and  Section  24  of 
the  Judicial  Code  as  amended  (28  U.  S.  C.  A.,  §41  (1)). 

Two  separate  appeals  have  been  taken  from  orders 
entered  in  the  District  Court  in  this  action.  By  virtue 
of  an  order  entered  in  this  court  on  June  23,  1944,  the 
two  appeals  have  been  consolidated  for  the  purposes  of 
briefing  and  argument. 

The  first  appeal  is  taken  from  the  Judgment  on 
Verdict  entered  in  the  District  Court  on  December  8, 
1943.^ 

This  court  has  jurisdiction  over  it  by  virtue  of 
Section  128  of  the  Judicial  Code  (28  U.  S.  C.  A.,  §225), 
it  being  an  appeal  from  a  final  order  of  the  District 
Court,  a  direct  review  of  which  may  not  be  had  in  the 
Supreme  Court  of  the  United  States  under  Section 
238  of  the  Judicial  Code  (28  U.  S.  C.  A.,  §345). 

The  second  appeal  is  from  a  so-called  "Final  Judg- 
ment in  Condemnation,"'  which  was  entered  in  the 
District  Court  June  12,  1944,  over  six  months  after 

1  R  44-47. 

2  R  65-70. 
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the  entry  of  the  Judgment  on  Verdict^  from  which 
Appellant  took  its  first  appeal. 

Appellant  contends  that  the  District  Court  lacked 
the  power  to  enter  the  so-called  "Final  Judgment  in 
Condemnation"  on  June  12,  1944 — that  is,  that  it  is 
void.  If  it  is  void,  then  a  direct  appeal  may  be  taken 
from  it.^ 

If  it  is  not  void  and  is  the  final  order  in  the  pro- 
ceeding, then  this  court  has  jurisdiction  by  virtue  of 
Section  128  of  the  Judicial  Code  (28  U.  S.  C.  A.,  §225). 


3  R  44-47. 

4  Phillips  V.  Negley,  117  U.   S.  665,  29  L.  ed.  1013;  Stevirmac  Oil  &  Gas  Co.  v. 

Diitman,  245  U.  S.  210,  62  L.  ed.  248;  Hume  v.  Bowie,  148  U.  S.  245,  37  L.  ed. 
438;  Nelson  v.  Meehan   (C.  C.  A.  9th),  155  Fed.  1;  In  Re  Dennett  (C.  C.  A. 
9th),  215  Fed.  673. 
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STATEMENT  OF  THE  CASE 

On  December  3,  1942,  the  Government  filed  in  the 
District  Court  its  Petition  for  Condemnation  of  the 
property  involved.^  On  the  same  date,  it  filed  a 
Declaration  of  Taking'^  in  which  $20,872.90  is  stated 
as  the  estimated  just  compensation.  At  the  same  time 
the  agreed  price  of  $20,872.90  was  deposited  in  the 
registry  of  the  court. 

On  December  23, 1942,  the  Government  filed  in  the 
proceeding  Appellant's  Consent  to  Entry  of  Final 
Judgment  and  Petition  for  Partial  Distribution  of 
Funds.  This  consent  provides  in  part  as  follows  f 

"*  *  *  petitioning  defendant  (Appellant)  does 
hereby  agree  to  accept  as  full  settlement  of  all 
claims  against  the  United  States  of  America  and 
as  full  final  and  complete  award  of  the  reasonable 
and  just  compensation  for  the  taking  of  the  here- 
inbefore described  lands  the  sum  of  $20,872.90, 
and  petitioning  defendant  further  represents  and 
alleges  that  said  sum  of  $20,872.90  is  the  full  fair 
market  value  of  the  lands  so  taken ;  that  the  peti- 
tioning defendant  Harry  C.  Clair  does  hereby 
submit  himself  generally  to  the  jurisdiction  of 
this  court  in  this  cause  and  does  waive  the  right 
to  the  intervention  of  a  jury  in  the  above-entitled 
proceeding  for  the  purpose  of  fixing  the  reason- 

5  R  9. 

6  R  10-15. 

7  R  25,  26. 
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able  and  just  compensation  to  be  paid  to  said 
petitioning  defendant  for  the  taking  of  the  here- 
inabove described  lands,  and  does  expressly  agree 
that  just  compensation  therefor  may  be  fixed  by 
this  Court  without  reference  to  a  jury. 

"Wherefore,  petitioning  defendant  prays  for 
an  order  of  this  Court  fixing  the  full  fair  market 
value  and  the  reasonable  and  just  compensation 
for  the  taking  of  the  lands  aforementioned  at  the 
sum  of  $20,872.90  as  of  the  date  of  the  filing  of 
the  declaration  of  taking  herein,  and  for  an  order 
of  this  Court  directing  the  Clerk  of  this  Court  to 
pay  to  the  petitioning  defendant  Harry  C.  Clair 
the  sum  of  $12,000.00  in  partial  distribution  of  the 
aforementioned  sum  on  deposit  herein,  without 
charging  commission  or  poundage  fee  thereon. 

HARRY  C.  CLAIR." 

On  the  same  date,  an  order  was  entered  based  upon 
the  Consent  and  Petition  for  Partial  Distribution  of 
Funds  directing  the  payment  of  $12,000.00  to  Appel- 
lant.^ On  the  next  day,  Appellant  drew  down  the 
$12,000.00.^ 

Thereafter,  and  on  June  7,  1943,  counsel  for  the 
Government  presented  to  the  court  an  Order  Fixing 
Value  and  Disbursing  Funds  and  Final  Judgment  in 
Condemnation^"  and  called  as  a  witness  the  Chief  of 
the  Claim  and  Appraisal  Section  of  the  Real  Estate 

8  R  27,28. 

9  R  28,  29. 
10     R  29-36. 
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Branch  of  the  Army  Engineers,  who  testified  as  fol- 
lows :^^ 

"Q.  Based  on  your  experience  as  an  appraiser, 
and  your  supervision  of  the  work  of  appraising 
this  land,  what  in  your  opinion  was  the  fair,  mar- 
ket value  of  the  land,  improvements  and  timber, 
on  December  3,  1942,  the  date  that  the  Declara- 
tion of  Taking  was  filed? 

"A.  Assuming  there  was  no  change  between 
the  date  of  the  appraisal,  which  was  in  April, 
1942,  and  the  date  of  the  Declaration  of  Taking, 
the  value  would  be  $20,872.90." 

The  court  thereupon  signed  and  entered  the  Order 
Fixing  Value  and  Disbursing  Funds  and  Final  Judg- 
ment in  Condemnation,  which  recites  the  execution  by 
Appellant  of  the  Consent  to  Entry  of  Final  Judgment 
in  the  amount  of  $20,872.90'^  and  finds  that  said 
amount  is  the  reasonable  and  just  compensation  to  be 
paid  for  the  taking  of  Appellant's  land.^^ 

The  order  further  directed  the  clerk  to  pay  Ap- 
pellant the  sum  of  $8,872.90,  which,  with  the  $12,000.00 
already  drawn  down  by  him,  totals  the  agreed  price  of 
$20,872.90.1'^ 

Two  days  thereafter.  Appellant  drew  down  the 


11  R  38. 

12  R  29. 

13  R  33. 

14  R  35. 
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$8,872.90'-  and  the  proceeding  was  closed  insofar  as 
all  parties  were  concerned. 


Thereafter,  on  September  3, 1943,  without  notice  to 
Appellant,  counsel  for  the  Government  filed  a  "Motion 
for  Order  Vacating  Order  Fixing  Value  and  Disburs- 
ing Funds  and  Final  Judgment  in  Condemnation."'^ 

On  the  same  day  and  apparently  at  the  same  time 
— and  hkewise  without  notice  to  Appellant — the  trial 
court  entered  an  order  purporting  to  vacate  the  Order 
Fixing  Value  and  Disbursing  Funds  and  Final  Judg- 
ment in  Condemnation  previously  entered  on  June  7, 
1943.  Counsel  for  the  Government  was  directed  to 
mail  Appellant  a  copy  of  the  order.'^ 

Appellant  was  thereupon  forced  to  stand  a  jury 
trial  to  determine  the  reasonable  and  fair  market 
value  of  his  land,  although  he  had  already  been  paid 
the  amount  fixed  and  agreed  upon  following  the  entry 
of  the  Order  Fixing  Value  and  Disbursing  Funds  and 
Final  Judgment  in  Condemnation  previously  entered 
on  June  7, 1943. 

On  December  8,  1943,  the  jury  returned  a  verdict 
in  Appellant's  favor  for  $15,100.00,'^  upon  which  a 
Judgment  on  Verdict  was  immediately  entered.'^ 

In  due  time,  Appellant  appealed  from  the  Judg- 


15  R  40. 

16  R  41. 

17  R  42. 

18  R  43. 

19  R  44-47. 
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ment  on  Verdict  by  filing  an  appropriate  Notice  of 
AppeaP"  and  Bond.^^ 

About  six  months  after  the  Judgment  on  Verdict 
was  entered  and  while  this  first  appeal  was  pending 
in  this  court — and  without  notice  to  Appellant — coun- 
sel for  the  Government  presented  to  the  trial  court  for 
signature  a  so-called  "Final  Judgment  in  Condemna- 
tion," which  would  award  the  Government  judgment 
against  Appellant  for  the  difference  between  the 
amount  previously  paid  him  and  the  jury's  verdict. 

The  trial  court  refused  to  sign  the  "Final  Judg- 
ment in  Condemnation"  until  Appellant  was  notified. 

When  Appellant  was  notified,  he  filed  his  Showing 
in  Opposition  to  the  Entry  of  Final  Judgment  in  Con- 
demnation,^^ in  which  it  was  made  to  appear  that  the 
Government  had  disclaimed  that  any  fraud  or  collu- 
sion existed  in  connection  with  the  entry  of  the  orig- 
inal consent  judgment  and  hence  that  no  possible 
ground  existed  to  support  the  order  of  September  3, 
1943,  which  purported  to  set  aside  the  original  consent 
judgment. 

The  trial  court  signed  and  entered  the  so-called 
"Final  Judgment  in  Condemnation"  June  12,  1944.'' 
Appellant  has  taken  a  second  appeal  from  it. 


20  R  48. 

21  R  48-50. 

22  R  58-64. 

23  R  65-70. 
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The  first  question  to  be  decided  is  whether  the  trial 
court  had  the  power  on  September  3,  1943,  upon  mo- 
tion of  the  Government  and  without  notice  to  Ap- 
pellant, to  set  aside  and  vacate  the  original  consent 
judgment  entered  June  7,  1943,  which  had  been  fully 
executed  by  payment  to  Appellant  of  the  amount 
therein  fixed  and  agreed  upon. 

If  the  trial  court  lacked  power  to  set  the  original 
consent  judgment  aside,  as  Appellant  contends,  then 
all  subsequent  proceedings  in  the  trial  court  are  also 
void  and  of  no  effect. 


SPECIFICATION  OF  ERROR  I 

THE  DISTRICT  COURT  LACKED  POWER  ON  SEP- 
TEMBER 3,  1943,  TO  SET  ASIDE  THE  JUDGMENT  PRE- 
VIOUSLY ENTERED  ON  JUNE  7,  1943. 

(a)  The  original  judgment  was  a  consent  judgment  en- 
tered pursuant  to  an  agreement  between  the  parties  and  it 
cannot  subsequently  be  opened  up  or  set  aside  without  the 
consent  of  both  parties,  no  showing  of  fraud,  mutual  mistake 
or  absence  of  consent  having  been  made  or  existing  in  fact, 

(b)  A  judgment  voluntarily  paid  cannot  be  set  aside 
without  the  consent  of  both  parties, 

(c)  The  Federal  Rules  of  Civil  Procedure  do  not  apply 
to  condemnation  actions  such  as  this  (except  as  to  appeals) 
so  that  the  trial  court  lost  control  over  the  June  7, 1943,  judg- 
ment upon  the  expiration  of  the  March  Term  on  July  4,  1943, 

(d)  The  Oregon  Statute  giving  Oregon  courts  discre- 
tionary power  to  relieve  a  party  within  one  year  from  a  judg- 
ment taken  against  him  through  mistake,  inadvertence,  sur- 
prise or  excusable  neglect  is  not  applicable  because  (1)  under 
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Oregon  decisions  this  statute  does  not  permit  the  opening  of 
a  consent  judgment,  and  (2)  in  any  event,  the  practice  of  the 
Oregon  courts  in  exercising  control  of  their  judgments  will  not 
determine  the  action  of  the  Federal  Court  on  the  subject  be- 
cause it  is  a  question  of  power,  not  of  procedure,  and 

(e)  If  the  motion  of  September  3,  1943,  for  an  order 
vacating  and  setting  aside  the  original  consent  judgment  be 
considered  as  a  separate  proceeding,  Appellant  was  not  noti- 
fied of  the  proceeding  and  had  no  opportunity  to  be  heard. 
Surely,  he  is  entitled  to  a  day  in  court  before  the  original  con- 
sent judgment  is  nullified.  In  any  event,  no  sufficient  ground 
was  urged  or  existed  to  warrant  the  entry  of  an  order  vacating 
or  setting  aside  the  original  judgment  either  in  the  original 
case  or  in  a  separate  proceeding. 

ARGUMENT 

(a)  The  original  judgment  was  a  consent  judgment  entered 
pursuant  to  an  agreement  between  the  parties  and  it  can- 
not subsequently  be  opened  up  or  set  aside  without  the 
consent  of  both  parties,  no  showing  of  fraud,  mutual  mis- 
take or  absence  of  consent  having  been  made  or  existing 
in  fact. 

When  the  Army  decided  to  expand  the  Camp  Adair 
Military  Reservation,  so  as  to  indude  Appellant's 
property,  the  Government  offered  Appellant  $20,872.90 
for  his  property  and  handed  him  the  Consent  to  Entry 
of  Final  Judgment  and  Petition  for  Partial  Distribu- 
tion of  Funds.^^ 

Appellant  decided  to  accept  the  Government's  offer 
and  executed  and  returned  to  it  the  consent  to  accept 
$20,872.90  for  his  land. 

When  Appellant's  consent  to  accept  that  sum  was 
received,  the  Government  filed  its  petition  to  condemn 

24     R  21-26. 
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the  property,  the  Declaration  of  Taking,  and  deposited 
in  the  registry  of  the  court  $20,872.90,  which  Appel- 
lant had  agreed  to  accept.''  Thereafter,  counsel  for 
the  Government  filed  Appellant's  consent  to  accept 
$20,872.90  and  an  order  was  entered  directing  pay- 
ment of  $12,000.00  of  the  amount  deposited  to  Appel- 
lant pending  final  closing  of  the  case.-*^ 

Thereafter,  counsel  for  the  Government  presented 
to  the  court  an  order  fixing  the  value  of  Appellant's 
land  at  $20,872.90  and  Final  Judgment  in  Condemna- 
tion, which  directed  that  the  balance  of  the  funds  on 
hand  be  disbursed  to  Appellant.-'  The  Government's 
expert  thereupon  testified  that  the  agreed  price  of 
$20,872.90  was,  in  fact,  the  reasonable  and  fair  market 
value  of  the  land.'^  The  court  thereupon  signed  and 
entered  the  final  judgment  and  the  proceeding  was 
closed. 

Let  us  now  consider  the  finality  which  is  accorded 
consent  judgments  such  as  the  one  entered  in  this 
action  on  June  7, 1943. 

The  authorities  are  unanimous  in  holding  that  such 
a  judgment  cannot  subsequently  be  opened,  changed 
or  set  aside  without  the  assent  of  both  parties,  in  the 
absence  of  fraud,  mutual  mistake  or  actual  absence  of 
consent. 

The  rule  is  well  stated  and  the  authorities  sup- 


25  R  15. 

26  R  27-28. 

27  R  29-36. 

28  R  38. 
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porting  it  are  collected  in  a  recent  A.  L.  R.  note  in 
Volume  139,  at  page  422.  It  is  there  said: 

"It  is  a  general  rule  that  an  order,  judgment, 
or  decree,  entered  by  the  court  upon  the  consent 
of  the  parties  litigant,  being  in  the  nature  of  a 
contract  to  which  the  court  has  given  its  formal 
approval,  cannot  subsequently  be  opened,  changed, 
or  set  aside  without  the  assent  of  the  parties,  in 
the  absence  of  fraud,  mutual  mistake,  or  actual 
absence  of  consent,  and  then  only  by  an  appro- 
priate legal  proceeding." 

The  rule  is  stated  in  somewhat  different  language 
in  8  Cyclopedia  of  Federal  Procedure  (second  edition), 
§3594,  at  page  339,  as  follows: 

"Consent  judgments  are  in  a  class  by  them- 
selves insofar  as  being  subject  to  change  or  vaca- 
tion is  concerned.  Since  they  rest  upon  contract, 
the  agreement  of  the  parties,  the  parties  them- 
selves are  estopped  to  attack  them  except  to  show 
want  of  consent." 

Freeman  in  his  excellent  work  on  Judgments  (Vol. 
3,  §1352,  page  2776)  says: 

"A  judgment  by  consent  is  an  exception  to  the 
rule  that  a  court  may  modify  its  judgments  dur- 
ing the  term.  If  it  conforms  to  the  agreement  or 
stipulation,  it  cannot  be  changed  or  altered  or  set 
aside  without  the  consent  of  the  parties  unless  it 
is  properly  made  to  appear  that  it  was  obtained 
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by  fraud  or  mutual  mistake  or  that  consent  was 
not  in  fact  given,  which  is  practically  the  same 
thing.  It  will  not  be  set  aside  on  the  ground  of 
surprise  and  excusable  neglect." 

As  is  said  in  Carpenter  v.  Carpenter,  213  N.  C.  36, 

40;  195  S.  E.  5,  7: 

"A  judgment  or  decree  entered  by  consent  is 
not  the  judgment  or  decree  of  the  court  so  much 
as  the  judgment  or  decree  of  the  parties,  entered 
upon  its  record  with  the  sanction  and  permission 
of  the  court,  and  being  the  judgment  of  the  par- 
ties it  cannot  be  set  aside  or  entered  without  their 
consent." 

The  rule  is  the  same  in  Oregon.'^ 

(b)  A  judgment  voluntarily  paid  cannot  be  set  aside  without 
the  consent  of  both  parties. 

It  also  should  be  remembered  that  the  judgment 
entered  June  7, 1943,  was  fully  executed.  The  Govern- 
ment's title  to  Appellant's  land  was  confirmed  and 
Appellant  was  paid  the  price  fixed  and  agreed  upon. 

In  Freeman  and  Judgments  (Vol.  1,  §206,  page 
401)  we  find  the  following  statement: 

"But  where  a  judgment  has  been  voluntarily 
paid  and  satisfied  of  record  it  has  been  held  that 
it  cannot  be  set  aside,  at  least  not  in  the  absence 
of  special  circumstances." 


29     Schmidt  v.  Oregon  Gold  Mining  Co.,  28  Ore.  9,  25,  28;  40  Pac.  406,  408,  1014, 
1015. 
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Now  let  us  see  what  the  District  Court  attempted 
to  do  to  this  fully  executed  consent  judgment. 

On  September  3,  1943 — more  than  three  months 
after  the  entry  of  the  judgment — counsel  for  the  Gov- 
ernment filed  with  the  clerk  a  document  designated 
"Motion  for  Vacating  Order  Fixing  Value  and  Dis- 
bursing Funds  and  Final  Judgment  in  Condemna- 
tion."^" The  consent  of  Appellant  was  not  suggested 
— he  was  not  served  with  the  motion  and  did  not  know 
it  existed. 

No  fraud,  mutual  mistake  or  absence  of  consent 
was  claimed  or  could  be  alleged  or  proven. 

On  the  very  same  day — and  likewise  without  notice 
to  Appellant — the  trial  court  entered  an  order  pur- 
porting to  vacate  and  set  aside  the  fully  executed  con- 
sent judgment  of  June  7,  1943.^' 

Since  the  judgment  of  June  7,  1943,  was  a  consent 
judgment — entered  pursuant  to  an  agreement  between 
the  parties  —  and  since  it  was  fully  executed  in  all 
respects,  it  is  clear  under  the  authorities  hereinabove 
cited  that  the  trial  court  erred  in  attempting  to  sum- 
marily nullify  it. 

(c)  The  Federal  Rules  of  Civil  Procedure  do  not  apply  to  con- 
demnation actions  such  as  this  (except  as  to  appeals)  so 
that  the  trial  court  lost  control  over  the  June  7,  1943, 
judgment  upon  the  expiration  of  the  March  Term  on  July 
4,  1943. 

30  R  41. 

31  R  42. 
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Rule  81(a)  (7)  provides: 

"In  proceedings  for  condemnation  of  property 
under  the  power  of  eminent  domain,  these  rules 
govern  appeals  but  are  not  otherwise  applicable." 

Since  the  New  Rules  do  not  apply  to  the  proceed- 
ings in  the  District  Court  in  this  action,  it  is  necessary 
to  determine  whether  the  court  had  any  control  over 
the  original  consent  judgment  when  it  attempted  to 
nullify  it  on  September  3,  1943. 

Disregarding  for  a  moment  the  fact  that  the  June 
7,  1943,  judgment  was  a  consent  judgment  which  had 
been  fully  executed,  it  may  be  conceded  that  prior  to 
the  adoption  of  the  New  Federal  Rules  and  in  pro- 
ceedings in  which  they  are  not  applicable  that  during 
the  term  at  which  an  ordinary  judgment  is  entered, 
the  court  entering  it  has  full  control  over  it. 

However,  Section  102  of  the  Judicial  Code  (28  U.  S. 
C.  A.,  §183)  provides  that  terms  of  the  United  States 
District  Court  for  the  District  of  Oregon  shall  be  held 
at  Portland  commencing  on  the  first  Mondays  in 
March,  July  and  November. 

March  1  was  the  first  Monday  in  March,  1943,  so 
the  original  judgment  was  entered  during  the  March 
term.  July  5  was  the  first  Monday  in  July,  1943,  so 
the  March  term  expired  at  midnight  Sunday,  July  4, 
1943.^^ 

Since  the  Government's  application  to  set  the  orig- 


32     See  U.  S.  v.  Perlstein,  39  F.  Supp.  965,  126  F.  (2d)  789. 
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inal  judgment  aside  was  not  made  during  the  term  at 
which  it  was  entered,  the  trial  court  lacked  the  power 
to  set  it  aside. 

The  rule  is  clearly  stated  in  Vol.  5,  Cyclopedia  of 
Federal  Procedure  (original  edition),  §1523,  commenc- 
ing at  page  107,  as  follows: 

"During  the  term  at  which  a  judgment  in  an 
action  at  law  in  a  federal  court  is  entered,  the 
court's  control  over  it  is  complete,  and  the  general 
rule  is  that  at  that  time  it  may  set  the  judgment 
aside,  vacate,  modify,  correct  or  annul  it.  It  is 
equally  true  that  such  control  ceases  with  the 
expiration  of  the  term,  and  that  thereafter  the 
court  cannot,  as  a  rule,  vacate  or  correct  its  judg- 
ment on  motion,  unless  the  term  is  continued  for 
the  purpose  of  the  particular  case.  *  *  *  The 
appropriate  remedy  to  procure  rehef  after  the 
term  in  case  the  judgment  is  wrongfully  or  frau- 
dulently obtained  is  by  bill  in  equity." 

In  Freeman  on  Judgments  Vol.  1,  §196,  pages 
381-383)  it  is  said: 

"All  judgments  regularly  entered  must  become 
final  at  the  end  of  the  term.  After  that  time  the 
courts  which  entered  them  have  no  power  to  set 
them  aside,  except  such  as  may  be  given  by  stat- 
ute, unless  some  proceeding  for  that  object  has 
been  commenced  within  the  term  and  has  been 
continued  for  hearing,  or  otherwise  remains  un- 
disposed of. 
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"The  interests  of  society  demand  that  there 
should  be  a  termination  to  every  controversy. 
Courts  have  no  power,  after  fully  deliberating 
upon  causes,  and  ascertaining  and  settling  the 
rights  of  parties,  to  add  clauses  to  their  judg- 
ments authorizing  the  losing  party  to  apply  at  a 
subsequent  term  to  have  the  judgment  against 
him  set  aside.  If  a  vacillating,  irresolute  judge 
were  allowed  to  thus  keep  causes  ever  within  his 
power,  to  determine  and  redetermine  them  term 
after  term,  to  bandy  his  judgments  about  from 
one  party  to  the  other,  and  to  change  his  conclu- 
sions as  freely  and  as  capriciously  as  a  chameleon 
may  change  its  hues,  then  litigation  might  become 
more  intolerable  than  the  wrongs  it  is  intended 
to  redress." 

It  is  not  contended  —  and  in  any  event  is  not  the 
fact — that  the  March,  1943,  term  was  extended  for 
any  purpose,  so  that  it  must  be  held  that  the  trial 
court's  order  of  September  3,  1943,  is  void. 

(d)  The  Oregon  Statute  giving  Oregon  courts  discretionary 
power  to  relieve  a  party  within  one  year  from  a  judgment 
taken  against  him  through  mistake,  inadvertence,  surprise 
or  excusable  neglect  is  not  applicable  because  (1)  under 
Oregon  decisions  this  statute  does  not  permit  the  opening 
of  a  consent  judgment,  and  (2)  in  any  event,  the  practice 
of  the  Oregon  courts  in  exercising  control  of  their  judg- 
ments will  not  determine  the  action  of  the  Federal  Court 
on  the  subject  because  it  is  a  question  of  power,  not  of 
procedure. 

The  Federal  statutes  under  which  this  action  was 
brought  provide  that  the  practice,  pleadings,  forms 
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and  modes  of  proceedings  shall  conform  as  near  as 
may  be  to  the  practice,  pleadings,  forms  and  proceed- 
ings existing  at  the  time  in  like  proceedings  in  courts 
of  record  of  the  state  within  which  the  District  Court 
is  held." 

Assuming  for  the  moment  that  the  practice  of  the 
Oregon  courts  with  regard  to  opening  up  or  setting 
aside  judgments  is  controlling,  the  same  result  is 
reached — the  order  of  September  3,  1943,  is  void. 

In  Oregon  the  trial  court  loses  control  over  its 
judgments  with  the  expiration  of  the  term.^^ 

There  is  an  Oregon  statute  (§1-1007  0.  C.  L.  A.) 
granting  trial  courts  discretionary  power  to  relieve  a 
party  within  one  year  from  a  judgment  taken  against 
him  through  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect. 

When  the  Government  sought  to  nullify  the  June  7, 
1943,  judgment  on  September  3,  1943,  it  made  no 
showing  of  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect,  so  that  it  cannot  benefit  by  this 
statute. 

In  any  event,  the  Oregon  Supreme  Court  has  held 
that  this  statute  does  not  permit  the  opening  up  of  a 
consent  judgment  such  as  the  one  entered  in  this 
action  on  June  7, 1943.^' 

Under  controlling  Federal  decisions,  it  is  estab- 
lished that  the  practice  of  the  State  Courts  in  exer- 


33  40  U.  S.  C.  A.,  §258;  50  U.  S.  C.  A.,  §171. 

34  Stites  V.  McGee,  37  Ore.  574;  61  Pac.  1129. 

35  Stites  V.  McGee,  37  Ore.  574;  61  Pac.  1129. 
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cising  control  over  their  judgments  has  no  relation  to 
the  power  of  the  Federal  Court  in  that  regard.'^ 

In  5  Cyclopedia  of  Federal  Procedure  (original 
edition),  §1523,  at  page  112,  it  is  said: 

"The  practice  of  the  state  courts  in  exercising 
control  over  their  judgments  will  not  determine 
the  action  of  the  federal  courts  on  the  subject  of 
setting  aside  or  modifying  judgments  after  the 
term,  which  is  a  question  of  power  and  not  of 
procedure." 

The  authorities  in  the  Federal  Courts  are  uniform 
in  holding  that  a  trial  court  has  no  power  to  set  aside  a 
judgment  after  the  term." 

In  any  event,  an  attempt  to  set  aside  an  ordinary 
judgment  at  a  subsequent  term  must  be  undertaken  in 
a  separate  proceeding.'^ 

(e)  If  the  motion  of  September  3,  1943,  for  an  order  vacating 
and  setting  aside  the  original  judgment  be  considered  as 
a  separate  proceeding,  Appellant  was  not  notified  of  the 
proceeding  and  had  no  opportunity  to  be  heard.  Surely, 
he  is  entitled  to  a  day  in  court  before  the  original  consent 
judgment  is  nullified.  In  any  event,  no  sufficient  ground 
was  urged  or  existed  to  warrant  the  entry  of  an  order 
vacating  or  setting  aside  the  original  judgment  either  in 
the  original  case  or  in  a  separate  proceeding. 

Under  both  Federal  and  Oregon  decisions,  the  only 
way  that  the  judgment  could  be  attacked  following  the 


36  See  35  Harv.  L.  Rev.  602,  603;  U.  S.  v.  Miller,  317  V.  S.  369,  87  L.  ed.  251,  257, 

258;  Chappell  v.  V.  S.,  160  U.  S.  499,  512,  40  L.  ed.  510,  514,  515;  U.  S.  v. 
2^3.22  acres,  43  F.  Supp.  561,  129  F.  (2d)  678;  U.  S.  v.  A.  Certain  Tract,  44 
F.  Supp.  712,  715;  Bache  v.  Moe,  33  F.  (2d)  976. 

37  Phillips  V.  Negley,  117  U.  S.  665,  29  L.  ed.  1013;  Hume  v.  Bowie,  148  U.  S.  245, 

37  L.  ed.  438;  See  also  8  Cyclopedia  of  Federal  Procedure  (2nd  edition) 
§3588,  Pages  328,  329,  notes  33  and  34. 

38  Sievirmac  Oil  &  Gas  Co.  v.  Dittman,  245  U.  S.  210,  62  L.  ed.  248;  Hazel-Atlas 

Glass  Co.  V.  Hartford  Empire  Co.  88  L.  ed.  936  (Adv.  Ops.) 
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expiration  of  the  March  term  on  July  4,  1943,  was  by 
an  entirely  new  and  separate  proceeding  in  which 
Appellant  would  be  entitled  to  his  day  in  court. ^^ 

No  such  separate  or  independent  proceeding  was 
filed.  Appellant  was  not  even  served  with  the  appli- 
cation to  set  aside  the  fully  executed  consent  judgment 
and  the  order  purporting  to  set  the  judgment  aside 
was  entered  without  notice  to  him. 

If  the  District  Court's  order  of  September  3,  1943, 
erasing  the  original  consent  judgment,  is  to  be  sus- 
tained, then  a  person  may  be  deprived  of  his  property 
without  notice,  without  a  hearing  and  with  no  re- 
course. 

Not  only  did  the  Government  fail  to  assert  that  the 
fully  executed  consent  judgment  was  tainted  with 
fraud — which  would  be  required  in  order  to  warrant 
the  court  in  striking  it  down — it  has  since  publicly  and 
positively  proclaimed  that  no  fraud  or  collusion  exists 
or  existed  in  connection  with  the  original  judgment  in 
this  case. 

In  March,  1944,  the  Assistant  Attorney  General  in 
charge  of  the  Lands  Division  handed  to  the  Portland 
newspapers  for  publication  the  following  statement:^" 

"In  August  and  September,  1943,  questions 
were  raised  as  to  the  valuation  of  timber  lands 
embraced  in  condemnation  proceedings  to  acquire 


5  Cyclopedia  of  Federal  Procedure  (original  edition),  §1523,  Page  109,  Note  14; 

Hazel-Atlas   Glass   Co.   v.  Hartford  Empire  Co.,  88  L.  ed.  936   (Adv.  Ops.); 

Wallace  v,   U.  S.   (C.   C.  A.  2d),  142  F.    (2d)   240,  244;  Stites  v.  McGee,  37 

Ore.  574,  Gl  Pac.  1129. 
R  60,61. 
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approximately  47,000  acres  of  land  on  which 
Camp  Adair  is  located.  I  immediately  requested  a 
complete  investigation  by  the  F.  B.  I.,  relying  on 
their  usual  policy  of  'hewing  to  the  line  and  let- 
ting the  chips  fall  where  they  may.'  It  is  only  fair 
to  all  concerned  to  state  that  the  results  of  that 
investigation  by  the  F.B.I,  are  now  in,  and  that 
there  is  no  evidence  of  fraud,  collusion  or  con- 
spiracy to  defraud  the  Government. 

"However,  in  addition  to  requesting  an  F.  B.  I. 
investigation,  I  also  caused  a  new  timber  cruise 
to  be  made  by  Henry  Thomas  of  Portland,  Ore- 
gon, because  the  agreed  settlement  of  certain 
cases  which  representatives  of  this  Department 
had  made  upon  instructions  of  the  War  Depart- 
ment, had  been  based  upon  timber  cruises  in 
which  the  estimate  of  merchantable  timber  were 
said  to  be  excessive.  The  original  cruises  were 
made  by  the  firm  of  Mason  and  Bruce.  The  new 
cruises  showed  a  marked  reduction  in  the  amount 
of  merchantable  timber.  While  it  is  entirely  pos- 
sible for  experts  to  have  differences  of  opinion  as 
to  such  estimates,  and  as  to  values,  particularly 
when  the  subject  matter  involves  as  many  com- 
plications and  uncertain  factors  as  does  the  valu- 
ation of  timber  lands  in  the  area  in  which  Camp 
Adair  is  located,  it  nevertheless  seems  quite  evi- 
dent that  every  possible  stick  of  timber,  standing 
or  down,  was  included  in  the  original  cruise  as  a 
basis  for  claims  against  the  Government.  Under 
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the  circumstances  and  in  view  of  the  discrepan- 
cies in  these  cruises,  I  have  had  no  choice  but  to 
order  that  all  cases  be  tried. 

"Quite  apart  of  the  F.  B.I.  investigation  and 
the  new  timber  cruises,  I  also  dispatched  to  Port- 
land one  of  the  leading  condemnation  lawyers  of 
the  Department  of  Justice  with  instructions  to 
look  thoroughly  into  the  entire  matter,  and  to  try 
the  cases  so  that  disputed  values  could  be  deter- 
mined by  juries.  Seven  cases  were  tried  between 
November  29  and  December  17,  1943,  on  the  basis 
of  the  new  cruises;  values  have  been  reduced  in 
six  of  those  cases. 

"It  is  only  fair  to  all  concerned  to  say  that  Mr. 
C.  U.  Landrum  also  reported  no  evidence  of  fraud 
or  conspiracy  in  the  conduct  of  the  individuals 
connected  with  these  transactions." 

The  published  articles  are  also  in  the  record."' 

It  is  apparent  that  no  principle  of  law,  justice  or 
reason  will  sustain  the  trial  court's  attempt  to  sum- 
marily and  ex  parte  nullify  a  fully  executed  consent 
judgment  entered  at  a  previous  term. 


41     R  62-64. 
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SPECIFICATION  OF  ERROR  II 

THE  DISTRICT  COURT  ERRED  IN  ENTERING  THE 
FINAL  JUDGMENT  IN  CONDEMNATION  ON  JUNE  12, 
1944. 

(a)  This  cause  was  then  pending  on  appeal  from  the 
Judgment  on  Verdict, 

(b)  The  term  during  which  the  Judgment  on  Verdict 
was  entered  had  expired,  and 

(c)  No  showing  of  fraud,  accident  or  mistake  was  made 
in  connection  with  the  application  for  the  entry  of  the  Judg- 
ment on  Verdict  and  the  Final  Judgment  in  Condemnation  was, 
in  effect,  a  new  judgment  amending  or  setting  aside  the  Judg- 
ment on  Vei-dict  originally  entered. 


ARGUMENT 

(a)  This  cause  was  then  pending  on  appeal  from  the  Judg- 
ment on  Verdict. 

The  Judgment  on  Verdict  was  entered  herein  on 
December  8,  1943.^-  Within  ninety  days  thereafter, 
Appellant  duly  took  an  appeal  from  it  by  filing  an 
appropriate  Notice  of  Appeal  and  Bond.^^  Following 
the  receipt  and  filing  of  the  verdict,  there  was  no 
reason  why  a  final  judgment  could  not  then  be  entered 
and  the  form  of  Judgment  on  Verdict  prepared  and 
presented  by  the  Government  was  accepted  as  such  by 
it,  Appellant  and  the  Court. 

A  timely  appeal  having  been  taken  from  the  Judg- 
ment on  Verdict,  the  District  Court  was  without  juris- 
diction to  proceed  further  in  the  case  and  it  had  no 

42  R  44-47. 

43  R  48-50. 
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power  to  thereafter  enter  a  different  or  additional 
judgment/'* 

(b)  The  term  during  which  the  Judgment  on  Verdict  was  en- 
tered had  expired. 

Section  102  of  the  Judicial  Code  (28  U.  S.  C.  A., 
§183)  provides  the  terms  of  the  United  States  District 
Court  for  the  District  of  Oregon  shall  be  held  at  Port- 
land commencing  on  the  first  Mondays  in  March,  July 
and  November. 

The  verdict  was  received  and  the  judgment  was 
presented,  signed  and  entered  during  the  November 
term,  1943. 

The  November,  1943,  term  ended  at  midnight  be- 
fore the  first  Monday  in  March,  1944.^^ 

Since  the  Government  did  not  seek  to  amend  the 
Judgment  on  Verdict  during  the  November,  1943, 
term,  at  which  it  was  entered,  and  until  after  an  ap- 
peal had  been  taken  from  it,  the  District  Court  had  no 
power  to  enter  the  so-called  "Final  Judgment  in  Con- 
demnation," which  was  merely  an  amendment  of  the 
Judgment  on  Verdict,  so  as  to  award  the  Government 
judgment  against  the  Appellant  for  the  difference 
between  the  amount  originally  paid  Appellant  in  De- 
cember, 1942  and  June  1, 1943,  and  the  jury's  verdict.^^ 

If  the  trial  court's  power  to  set  aside,  alter  or 
amend  the  judgment  is  not  restricted  to  the  period 


44  Rothschild  &  Co.  v.  Marshall   (C.  C.  A.  9th),  51  F.   (2d)   897;  Rogers  v.  Consol- 

idated Rock  Products  Co.  ( C.  C.  A.  9th),  114  F.  (2d)  108. 

45  See  V.  S.  v.  Perlstein.  39  F.  Supp.  965,  12G  F.  (2d)  789. 

46  See  autliorities  cited  on  Pages  18  and  19  herein. 
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following  its  original  entry  and  up  until  an  appeal  is 
taken  or  until  the  term  expires,  there  is  no  reason 
why  the  court  could  not  continue  entering  other  and 
different  judgments  in  this  proceeding  from  term  to 
term  until  Appellant  should  become  exhausted  resist- 
ing their  entry  and  in  attempting  to  procure  a  final 
determination  on  appeal. 

(c)  No  showing  of  fraud,  accident  or  mistake  was  made  in 
connection  with  the  application  for  the  entry  of  the  Judg- 
ment on  Verdict  and  the  Final  Judgment  in  Condemnation 
was,  in  effect,  a  new  judgment  amending  or  setting  aside 
the  Judgment  on  Verdict  originally  entered. 

If  the  Government's  position  is  correct — that  it  is 
entitled  to  judgment  against  Appellant  for  the  dif- 
ference between  the  amount  voluntarily  paid  follow- 
ing the  entry  of  the  original  consent  judgment  and  the 
amount  of  the  verdict — there  is  no  possible  reason 
why  a  provision  to  that  effect  could  not  have  been  in- 
corporated in  the  Judgment  on  Verdict  entered  De- 
cember 8,  1943.  Why  such  a  provision  was  not  in- 
cluded in  the  judgment  entered  at  that  time  has  never 
been  disclosed.  No  showing  of  fraud,  accident  or 
mistake  was  made  when  counsel  for  the  Government 
moved  to  have  the  so-called  ''Final  Judgment  in  Con- 
demnation" entered  and  it  was  then  apparent  from 
the  published  statement  of  the  Assistant  Attorney 
General  in  charge  of  the  Lands  Division^^  that  Appel- 

47     R  60,  61. 
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lant  was  not  guilty  of  any  fraud  or  collusion  in  con- 
nection with  the  entry  of  the  original  consent  judg- 
ment, so  that  there  was  no  possible  justification  for 
setting  it  aside. 

What  the  Government  was  actually  doing  was  ask- 
ing the  court  to  award  it  judgment  against  the  Ap- 
pellant for  the  difference  between  the  amount  pre- 
viously paid  Appellant  and  the  jury's  verdict,  although 
it  had  the  benefit  of  three  investigations  which  con- 
clusively proved  that  Appellant  was  entitled  to  retain 
the  mqney  voluntarily  paid  him  following  the  entry  of 
the  Final  Judgment  in  Condemnation  on  June  7,  1943. 

No  possible  reason  existed  to  warrant  the  trial 
court  in  entering  the  so-called  "Final  Judgment  in 
Condemnation"  on  June  12, 1944.  Appellant  was  guilty 
of  no  fraud  or  collusion  or  any  unfair  dealing  in  con- 
nection with  the  original  award  made  on  June  7,  1943, 
and  he  was  guilty  of  no  wrongdoing  in  connection  with 
the  entry  of  the  Judgment  on  Verdict  on  December  8, 
1943. 

When  the  District  Court  attempted  to  enter  the  so- 
called  ''Final  Judgment  in  Condemnation"  of  June  12, 
1944,  it  lacked  the  power  to  do  so  and  it  is  void. 


United  States  of  America  27 

CONCLUSION 

The  District  Court  lacked  the  power  on  September 
3, 1943,  to  nullify  the  fully  executed  consent  judgment 
entered  on  June  7,  1943,  during  a  previous  term.  Its 
order  of  September  3,  1943,  and  all  subsequent  pro- 
ceedings are  void. 

Obviously  the  District  Court  lacked  the  power  on 
June  12,  1944,  to  enter  the  so-called  "Final  Judgment 
in  Condemnation,"  since  the  November,  1943,  term, 
during  which  the  Judgment  on  Verdict  was  entered, 
had  long  since  expired  and  this  proceeding  was  then 
pending  on  appeal  in  this  court. 

Respectfully  submitted, 

HAMPSON,  KOERNER,  YOUNG  &  SWETT, 
JAMES  C.  DEZENDORF, 

Attorneys  for  Appellant. 


No.  10805 


In  the  United  States 
Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

HARRY  C.  CLAIR, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLANT'S  REPLY  BRIEF 

Upon  Appeal  from  the  District  Court  of  the 
United  States,  for  the  District  of  Oregon. 


FILED 

^0CT2V1944 


HAMPSON,  KOERNER,  YOUNG  &  SWETT, 

JAMES  C.  DEZENDORF, 

Attorneys  for  Appellant,  PAUL  P.  O'BRIEN, 

800  Pacific  Building,  CLERK 

Portland  4,  Oregon. 


THE  IVY  HESS 


No.  10805 

In  the  United  States 
Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

HARRY  C.  CLAIR, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLANT'S  REPLY  BRIEF 
Upon  Appeal  from  the  District  Court  of  the 
United  States,  for  the  District  of  Oregon. 


As  counsel  for  the  Government  have  pointed  out  in 
their  brief,  the  questions  presented  on  the  appeals  herein 
are  identical  with  the  questions  raised  under  Specifications 
of  Error  I  and  VI  in  the  companion  case  of  E.  C,  Shevlin 
Company  vs.  United  States  of  America,  Appeals  Nos. 
10619  and  10802  in  this  court. 

Because  counsel  for  the  Government  have  incorporated 


in  their  brief  in  this  case  by  reference  their  arguments 
made  in  connection  with  Specifications  of  Error  I  and 
VI  in  the  Shevlin  case,  we  desire  to  incorporate  herein, 
as  a  reply  to  the  Government's  brief,  our  reply  brief  in 
the  Shevlin  case. 

We  therefore  respectfully  request  that  this  court  refer 
to  the  reply  brief  in  the  Shevlin  case  for  the  answer  to 
the  Government's  contentions  under  Specifications  of 
Error  I  and  II  herein. 

Respectfully  submitted, 

Hampson,  Koerner,  Young  &  Swett, 
James  C.  Dezendorf, 

Attorneys  for  Appellant. 
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United.  States  Employees'  Compensation 
Commission 

Before  Warren  H.  Pillsbury,  Deputy  Commissioner 
13th  Compensation  District 

■     Case  No.  2739-1 
Claim  No.  1545 

ALBERT  V.  STEFFEN, 

Claimant, 

vs. 

HILLCONE  STEAMSHIP  COMPANY, 

Employer, 

ASSOCIATED  INDEMNITY  COMPANY, 

Insurance  Carrier. 

TRANSCRIPT  OF  TESTIMONY  AT  HEARING 
Sept.  10,  1943 

Pursuant  to  notice,  this  matter  was  heard  before 
Warren  H.  Pillsbury,  Deputy  Connnissioner,  United 
States  Employees'  Compensation  Commission,  at 
the  offices  of  the  Commission,  at  four  seventeen 
Market  Street,  San  Francisco,  California,  on  Fri- 
day, the  10th  day  of  September,  1943,  at  the  hour 
of  11:00  A.M. 

Appearances : 
Claimant,  present  in  person. 
Defendants,  represented  by  W.  N.  Mullen,  Attorney- 

at-law. 
Anita  Smith,  Reporter.  [1*] 


•Page  numbering  appearing  at  foot  of  page  of  original  certified  Re- 
porter's Transcript. 


vs.  Warren  11.  PilJshuri/,  et  aJ.  3 

Mr.  Pillsbnry:  Fiirther  hearing"  on  iiiv  initia- 
tive uiidor  the  following  circnnistances : 

I  entered  a  Conii)ensation  Order  on  August  22nd, 
1941  rejecting  Mr.  Steffen's  claim,  on  the  ground 
that  his  service  at  tlie  time  of  the  injury  was  non- 
maritime.  The  case  was  taken  by  review  in  the 
mamier  ])rovided  by  the  Statute,  to  the  United 
States  District  Court  of  Southern  California,  which 
reversed  my  decision. 

The  insurance  company  in  the  case,  Associated 
Indenmity  Company,  took  an  appeal  to  the  Circuit 
Court  of  A])peals  in  which  the  Commission  and  my- 
self did  not  join^  The  latter  court  has  affirmed 
the   District   Court. 

Upon  receipt  of  the  at^rmance  I  have  set  the  mat- 
ter for  further  hearing  to  ascertain  if  the  parties 
have  anything  further  to  offer  before  the  matter  is 
resubmitted  for  decision. 

The  nature  of  the  jurisdictional  question  was  that 
claimant  was  employed  as  a  watchman  on  a  vessel 
which  had  been  out  of  commission  and  laid  up  for 
some  years.  Earlier  decisions  of  the  lower  Federal 
Courts  which  the  Commission  was  following  at  the 
time,  took  the  view  that  such  service  was  non-mari- 
time in  character.  The  rule  as  now  established  in 
this  circuit  is  that  such  service  is  maritime  in 
character.   [2] 
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ALBERT  V.  STEFFEN, 

the  claimant,  recalled,  previously  duly  sworn,  tes- 
tified as  follows: 

Mr.  Pillsbury:  Q,  Mr.  Steffen,  have  you  re- 
turned to  work  since  the  last  hearing? 

A.     Yes,  I  have. 

Q.     When  did  you  return  to  work? 

A.  First  was  in  '41 — no.  Wait  a  minute.  I  .s,ot 
out  in  '41.  I  was  discOiar^'ed  from  the  hospital  the 
22nd  day  of  December,  1941. 

Q.     And  did  you  go  back  to  work  at  that  time? 

A.     No. 

Q.     When  did  you  return  to  work  ? 

A.  Well,  I  would  have  to  get  those  dates.  I  am 
sorry. 

Q.     It  was  some  time  in  1942  ?  A.     Yes. 

Q.     Do  you  remember  what  month? 

A.     No,  I  don't. 

Q.  Since  your  return  to  work,  have  you  been 
making  wages  as  good  as  those  you  were  receiving 
at  the  time  you  w^ere  hurt? 

A.     I  didn't  in  '42,  but  have  in  '43. 

Q.  Are  you  completely  recovered  from  your  in- 
jury at  this  time? 

A.     That  would  be  up  to  the  doctor. 

Q.     You  don't  know?  [3] 

A.     No,  I  don't  know. 

Q.     Do  you  feel  any  physical  impairment  now? 

A.     Oh,  yes,  I  feel  much  better. 

Q.     You  feel  you  can  do  full  w^ork  now? 

A.     No. 

Mr.  Pillsburv:     Mr.  Mullen? 
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(^restimony  of  Albert  V.  Steffen.) 

]\lr.  Mullen:  Q.  As  far  as  your  back  is  con- 
cerned, how  is  that? 

A.     I  am  still  sleeping  on  the  boards. 

Q.  Could  you  go  back  and  do  your  watchman 
job  as  far  as  your  back  is  concerned?       A.     Yes. 

Q.  I  notice  you  h&ve  a  brace  on  your  leg.  That 
is  the  thing  that  would  hold  you  back  at  the  present 
time,  is  that  right?  A.     That's  right. 

Q.  Have  you  had  any  further  injuries  or  periods 
of  disability  since  the  latter  part  of  '41? 

A.     Yes. 

Mr.  Pillshury:  Q.  Have  you  had  any  new  acci- 
dents? A.     Oh,  yes. 

Q.     New  accidents?  A.     Yes. 

]\Ir.  JNIuUen:  Q.  When  did  they  occur  and 
where?    Just  give  it  generally.  [4] 

A.  Is  this  a  hearing?  Have  I  a  right  to  have 
counsel  here? 

Mr.  Pillshury :  If  you  want  to  ask  for  postpone- 
ment to  have  an  attorney,  you  may  do  so. 

The  Claimant:  Yes,  because  I  might  be  out  of 
line. 

Mr.  Pillshury:  Mr.  Mullen,  you  want  a  continu- 
ance anyway.   Don't  take  this. 

(Discussion  off  the  record.) 

What  is  your  situation,  Mr.  Mullen? 

Mr.  Mullen:  I  would  like  to  have  the  matter 
continued,  too. 

Mr.  Pillshury:  I  understood  you  had  not  been 
able  to  get  the  record. 
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(Testimony  of  Albert  V.  Steffen.) 

Mr.  Mullen:  No.  It  is  en  route  from  Los  An- 
geles. 

Mr.  Pillsbury:  The  case  will  be  continued  to 
Tuesday,  September  28th,  at  10  A.  M. 

I  hereby  certify  that  the  :^oregoing  is  a  correct 
transcript  of  the  testimony  and  proceedings  taken 
in  the  above  matter  at  the  hearing  held  on  Septem- 
ber 10,  1943. 

ANITA  SMITH 
Reporter 

[Endorsed] :    Filed  Sept.  18,  1943.  [5] 


[Title  of  Commission  and  Cause.] 

TRANSCRIPT  OF  TESTIMONY  AT  HEARING 
Sept.  27,  1943,  10:00  A.M. 

Pursuant  to  notice,  this  matter  was  further  heard 
before  Warren  H.  Pillsbury,  Deputy  Commissioner, 
United  States  Employees'  Compensation  Commis- 
sion, at  the  offices  of  the  Commission,  at  four  seven- 
teen Market  Street,  San  Francisco,  California,  on 
Monday,  September  27,  1943,  at  the  hour  of  10:00 
A.M. 

Appearances : 
Claimant,   present   in  person   and   represented   by 

A.  A.  Goldstone,  attorney-at-law. 
Defendants,  represented  by  W.  N.  Mullen,  attorney- 
at-law. 
Anita  Smith,  Reporter.  [1] 
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Mr,  Pillsbury:     This  is  a  continued  liearing. 
Mr.  Goldstone  reviews  the  transcript  of  the  pre- 
vious hearing-.    Don't  take  this. 
(Off  the  record.) 

]\Ir.  Pillsbury:  Formal  discussion  has  just  been 
had  with  reference  to  some  questions  by  Mr.  Mullen 
as  to  wliether  he  may  present  further  evidence 
going  to  the  contention  that  claimant  was  not  in- 
jured as  claimed,  to  which  Mr.  Goldstone  re])lies  by 
drawing  attention  to  the  Decree  of  the  United 
States  District  Court  in  this  case,  being  the  Decree 
of  Judge  H.  A.  Holzer,  of  November  9,  1942,  the 
portion  quoted  being  as  follows: 

"The  parties  hereto  through  their  respec- 
tive comisel,  having  stipulated  that  the  liability 
of  Respondents  be  determined  on  the  issue  of 
whether  or  not  the  service  or  employment  of 
Libellant  at  the  time  he  admittedly  was  injured 
was  maritime  in  character." 

It  being  Mr.  Goldstone 's  position  that  this  portion 
of  the  Decree  establishes  a  stipulation  by  the  de- 
fendants, Hill  cone  Steamship  Company  and  Santa 
Cruz  Oil  Company  and  their  insurance  carrier.  As- 
sociated Indemnity  Corporation,  that  if  it  be  deter- 
mined that  the  case  was  within  the  provisions  of 
the  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act  jurisdictionally,  that  defendants 
stipulated  that  the  fact  of  injury  in  the  course  of 
employment  should  be  taken  as  an  established  fact 
or  further  defense  thereon  waived.   [2] 
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Mr.  Mullen  contends  that  no  such  stipulated  was 
entered  into  before  the  Court  and  that  in  any 
event,  as  I  had  made  no  finding  on  the  fact  of  in- 
jury in  my  Compensation  Order,  that  the  Court 
would  not  have  power  to  bind  me,  this  not  being  an 
issue  before  the  Court. 

He  also  alludes  to  the  closing  ])aragraph  of  the 
Decision  of  the  Circuit  Court  of  Appeals'  opinion 
raodifving  Judge  Holzer's  Decree  to  remand  the 
matter  to  me  for  decision  upon  all  points  in  issue 
except  the  matter  of  jurisdiction,  which  was  estab- 
lished by  the  Circuit  Court  of  Appeals. 

My  answer  to  these  contentions  is  as  follows : 

First,  in  my  Compensation  Order  I  decided  the 
case  solely  upon  my  belief  that  I  was  without  juris- 
diction by  reason  of  the  non-maritime  character  of 
claimant's  services,  a.s  the  court  decisions  and  con- 
structions of  the  Employees'  Compensation  Com- 
mission then  stood,  and  I  did  not  enter  any  decision 
upon  the  other  issues  in  the  case  at  that  time. 

Second,  in  view  of  this  status  of  the  proceeding, 
and  particularly  the  language  of  the  last  paragraph 
of  the  Opinion  of  the  Circuit  Court  of  Appeals,  it  is 
now  necessary  for  me  to  enter  decision  U}:)on  all 
issues  raised  in  the  proceeding  before  me,  and  that 
the  decision  of  the  Federal  Courts  does  not  bind 
me  except  upon  the  question  of  jurisdiction. 

Third,  that  if  the  present  defendants  here  did 
enter  into  stipulations  before  the  Federal  Courts 
admitting  the  occur-  [3]  rence  of  injury  and  so 
forth,   such  stipulations  are  relevant  and  may  be 
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offered  in  evidence  now  as  admissions  against  in- 
terest by  defendants  at  least,  or  possibly  with  fur- 
ther legal  effect  as  judicial  stipulations  to  narrow 
the  issues  in  the  case  at  the  present  time. 

Fourth,  I  am  uncertain  as  to  whether  a  fair  con- 
struction of  the  language  used  by  Judge  Holzer  in 
his  opinion  wholly  establishes  the  contention  of  Mr. 
Goldstone  as  to  the  fact  and  scope  of  such  stipula- 
tions, in  view  of  Mr.  jNIullen's  denial  that  such 
stipulations  were  entered  into. 

I  would  like  to  have  Mr.  Goldstone  file  further 
evidence  concerning  the  fact  and  extent  of  such 
stipulations  in  the  District  Court  by  defendants,  if 
such  is  obtainable,  to  throw  further  light  upon  the 
l)ro])er  construction  to  be  given  the  language  of 
Judge  Holzer. 

Fifth,  since  this  matter  was  tried  before  me  fully 
and  its  merits  not  submitted  for  decision,  I  am  not 
willing  to  allow  defendants  to  reopen  the  submis- 
sion of  the  case  to  oft'er  further  evidence  with  ref- 
erence to  whether  claimant's  injury  occurred  in  fact 
or  not,  at  least  as  to  evidence  which  w^as  or  should 
with  ordinary  diligence  have  been  i:)roduced  before 
me  prior  to  the  submission  of  the  matter  for  de- 
cision. 

In  other  words,  I  do  not  wish  to  re-try  issues  of 
fact  which  have  already  been  fully  tried  before  me. 
If,  however,  there  is  some  later  discovered  e^ddence 
which  could  not  with  [4]  ordinary  diligence  have 
been  produced  at  the  earlier  hearings,  that  is  an- 
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other  matter  and  I  will  consider  a  ruling  on  this 
if  such  evidence  is  offered  and  objected  to. 

The  question  as  to  the  extent  of  claimant's  fur- 
ther disability  and  whether  due  to  injury  since  the 
last  hearing-  in  the  case  prior  to  my  decision  is 
wholly  open  for  the  presentation  of  further  evi- 
dence. 

Stipulated  that  I  may  write  the  United  States 
Marine  Hospital  at  San  Francisco  to  request  sum- 
mary of  claimant's  medical  and  hospital  history 
since  the  last  information  received  from  the  Marine 
Hospital;  also  that  a  subpoena  which  Mr.  Mullen 
had  served  upon  the  Marine  Hospital  to  produce 
its  files  here  today  may  be  considered  as  dropped. 
That  is  correct,  is  it,  you  will  drop  the  subpoena 
now  ? 

Mr.  Mullen:     Oh,  yes. 

Mr.  Pillsbury:  Now,  what  does  either  side  have 
further  to  offer?  I  am  not  quite  sure  who  is  the 
moving  party  on  the  present  stage  of  the  case. 

Mr.  Mullen:    Well,  it  is  just  right  back,  I  guess. 

Mr.  Pillsbury:  You  have  asked,  Mr.  Mullen, 
opportunity  to  put   in   further  testimony'? 

Mr.  Mullen:     Yes. 

Mr.  Pillsbury:  So  proceed.  Before  proceeding, 
Mr.  Goldstone  or  Mr.  Mullen,  do  you  desire  to  am- 
])lify  the  summary  I  have  just  dictated  of  the 
discussion?  [5] 

Mr.  Goldstone :  I  would  like  to  change  one  word, 
that  is  the  word  "no"  in  place  of  "further",  and 
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that  furtber  pvideneo  be  waived  in  respect  to  m}'- 
statement  as  to  the  meaniiip:  of  the  stipulation. 

j\[r.  Pillsburv:  I  tliiiik  you  had  better  state  that 
more  fully. 

Mr.  Goldstoue:  Will  yon  read  there  the  begin- 
nin.c  of  Mr.  Pillsbury's  statement? 

(Thereui)on  the  record  was  read  by  the  re- 
porter.) 

Mr.  Pill.sbni'y :  Mr.  Goldstone,  T  suggest  for 
clearness  you  restate  your  understanding  of  the 
stipulation  referred  to  by  Judge  Holzer. 

^Ir.  Goldstone:  Yes.  It  is  my  understanding  of 
the  stipulation  entered  into  between  counsel  for  the 
respective  parties  in  tlie  United  States  District 
Court,  that  the  lialnlity  of  defendants  be  deter- 
mined upon  the  single  disputed  issue  of  whether  or 
not  the  service  or  employment  of  Libellant,  Albert 
Y.  .Stei¥en,  as  a  watchman  on  the  S.S.  "Prentiss" 
at  the  time  that  he  was  admittedly  injured  was  mari- 
time in  character.  If  his  employment  was  maritime 
in  character  the  Libellant  was  entitled  to  and  should 
have  compensation,  under  the  Act.  If  his  employ- 
ment was  not  maritime  in  character  at  the  time  of 
his  injury,  he  was  not  entitled  to  such  compensa- 
tion. 

Mr.  Pillsbury:  That  is,  you  understood  that 
counsel  for  the  insurance  carrier  in  the  case  aban- 
doned all  defenses  before  [6]  me  other  than  the 
question  of  jurisdiction? 

Mr.  Goldstone :  That  is  my  complete  understand- 
ing, openly  admitted  in  court  the  man  was  injured 
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in  his  employment,  and  we  rested  the  ease  on  this. 

Mr.  Mullen:  Assuming  that  the  situation  was — 
which  I  do  not  admit — as  just  stated  by  Mr.  Gold- 
stone  in  respect  to  the  stipulation,  I  beg  leave  of 
this  Commission  that  if  there  was  such  a  stipulation 
entered  into,  it  be  withdrawn  for  the  reason  that 
the  defendants,  particularly  Associated  Indemnity 
Corporation,  had  not  been  given  full  information 
concerning  this  man's  past  as  to  when  he  had  had 
trouble  with  his  back,  he  having  testified  that  he 
had  never  had  any  trouble  with  his  back  prior  to 
this  alleged  injurv  of  February,  1937. 

Mr.  Pillsbury:  I  would  not  presume  to  interject 
myself  into  the  proceeding  of  the  United  States 
District  Court  to  the  extent  of  purporting  to  give 
permission  to  withdraw  any  stipulation  entered  into 
in  the  Court.  However,  if  you  are  suggesting  a 
request  to  broaden  the  issues  before  me  at  this  time 
because  of  some  fraud  or  concealment  on  the  part 
of  the  claimant,  I  will  rule  on  such  request  when 
made.  . 

Mr.  Mullen:  Might  we  stipulate,  Mr.  Pillsbury, 
that  as  part  of  the  record  insofar  as  this  question 
with  respect  to  the  stipulation  and  with  respect  to 
anything  else  that  be  offered,  it  will  be  held  by  you 
that  will  include  copies  of  all  proceedings  in  the 
United  States  District  Court?  [7] 

Mr.  Goldstone:  I  will  say  this  in  respect  to  that 
ni  here 

Mr.  Pillsbury :     Indicating  what  ? 

Mr.  Goldstone:  The  Apostles  on  Appeal.  I 
will 
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Mr.  Pillsbury :  I  can  shorten  that.  The  Apostles 
on  Ai)])ea]  and  all  proceedings  in  the  Federal  Courts 
in  review  of  this  decision,  I  am  satisfied  are  all  part 
of  the  present  record,  or  that  I  may  take  judicial 
notice  of  them,  but  I  would  like  to  have  the  parties 
give  me  the  necessary  documents  for  the  file. 

Mr.  Cu)ldstone:  By  the  necessary  documents,  you 
mean 

Mr.  Pillsbury:  Whatever  there  is  that  is  rele- 
vant. Mr.  Goldstone  ,2,ives  me  a  copy  of  the  printed 
Apostles  on  A])peal  in  this  proceeding. 

Mr.  Mullen:  Then  we  will  each  send  in  our  own 
pleadings  which  were  printed  up. 

Mr.  Goldstone:     All  the  proceedings  are  in  there. 

Mr.  Pillsbury:     Don't  take  this. 
(Discussion  off  the  record.) 

Mr.  Pillsbury:  Either  side  may  file  with  me  any 
portions  of  briefs  in  the  District  Court  or  Circuit 
Court  of  Appeals  which  may  assist  in  construing 
the  language  of  the  District  Court  Decree  with 
reference  to  whether  or  not  certain  suggested  stipu- 
lations w^ere  entered  into,  and  their  extent.  I  have 
also  previously  suggested  that  if  there  is  a  substan- 
tial [8]  issue  on  this  question,  a  letter  from  the 
United  States  Assistant  Attorney  handling  the  case, 
or  an  affidavit  from  Mr.  Goldstone,  or  both,  as  to 
the  nature  and  extent  of  the  stipulations  entered 
into  orally  before  the  Court  may  be  filed. 

Mr.  Goldstone:     In  connection 

Mr.  Pillsbury:     Don't  take  this. 
(Discussion  off  the  record.) 
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ALBERT  V.  STEFFEN, 

having  been  previously  duly  sworn,  testified  as  fol- 
lows : 

Mr.  Mullen:  Q.  Mr.  Steffen,  have  either  the 
Hillcone  Steamship  Company  or  the  Santa  Cruz 
Oil  Company,  or  Associated  Indemnity  Corpora- 
tion paid  you  any  compensation  for  your  alleged 
injury  of  about  February,  1937? 

A.     No,  sir. 

Q.  Have  either  one  of  them  or  both  of  them,  or 
any  of  them,  any  one  of  them,  agreed  to  pay  you 
any  compensation?  A.     Yes,  sir. 

Q.     Who?  A.     Mr.  Cortes,  the  agent. 

Mr.  Pillsbury:  I  think,  Mr.  Mullen,  that  was 
fully  covered  at  the  time  Mr.  Steffen  aud  Mr.  Cortes 
testified  here.  There  was  a  wide  difference  of  opin- 
ion between  them  at  that  time.  [9] 

Mr.  Mullen:  I  didn't  know  there  was  any  testi- 
mony on  compensation.  I  knew  there  was  on  the 
medical. 

Mr.  Pillsbury:  Well,  if  there  is  any  uncertainty 
on  that  point,  proceed. 

Mr.  Mullen:  Q.  You  say  a  Mr.  Cortes  agreed 
to- ■  A.     To  take  care  of  me. 

Q.     To  take  care  of  you?  A.     Yes,  sir, 

Q.  By  the  payment  of  compensation  or  the  fur- 
nishing of  medical  treatment,  or  what? 

A.  Both.  That  I  would  be  taken  care  of  medi- 
cally, also  with  compensation.  Not  to  worry  about 
any  compensation  at  all. 

Q.     Now,  when  did  he  tell  you  that? 
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A.  Mr.  Cortes  made  several  trips  up  to  the  hos- 
pital while  I  was  in  the  hospital  and  there  he  gave 
me  several  times,  you  know,  a  ten  dollar  bill  or 
somethiui^-  like  that,  for  cigarettes. 

Q.     Well,  that  was  a  gift. 

A.    Well,  yes,  sir. 

Q.  When  was  the  last  time  he  told  you  you 
would  be  taken  care  of? 

A.     In  1939 — pardon  me — that  was  1940. 

Mr.  Goldstone:  Q.  That  is,  to  the  best  of  your 
recollection  ? 

A.     Yes,  to  the  best  of  my  recollection.  [10] 

Mr.  Mullen:     Q.     About  what  time  in  1940? 

A.  Just  before  the  filing — that  was  just  before 
Christmas  of  1940.  Mr.  Mullen,  there  is  doubt  there 
as  to  whether  it  was  '39  or  '40. 

Q.  Well,  you  hadn't  seen  him  for  some  time  be- 
fore you   filed   before   this   Commission,   had   you? 

A.  The  last  time  I  saw  Mr.  Cortes,  he  drove  up 
there  with  his  wife.   He  had  just  been  married. 

Mr.  Pillsbury:  Q.  To  the  Marhie  Hospital  in 
San  Francisco? 

A.     The  Marine  Hospital  in  San  Francisco,  yes. 

Mr.  Mullen:     Q.     Shortly  after  his  marriage? 

A.  Yes.  That's  the  only  way  I  could  determine 
the  date  he  was  up  there. 

Q.  Now,  Dr.  Oliver  rendered  a  report  which  is 
a  part  of  the  record  in  this  case,  which  shows  you 
had  been  treating  with  him  for  some  years  prior  to 
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1936  or  '37,  for  a  back  and  arthritic  condition.    Is 

that  correct?  A.     I  don't  know,  Dr.  Oliver, 

Mr.  Goldstone:  Just  a  moment  now.  I  suggest 
again  you  are  re-covering  again  the  complete  record 
there.  I  think  that  wa.s  all  gone  into  in  the  record. 
Do  we  have  to  go  over  that  again? 

Mr.  Pillsbury:     Not  if  it  was  covered. 

Mr.  Mullen:  I  think  the  report  was  filed  after 
the  testimony. 

Mr.  Pillsbury:     Don't  take  this.  [11] 
(Off  the  record.) 

Mr.  Mullen :  Well,  I  will  withdraw  that  ques- 
tion and  ask  you  if  you  recall  seehig  Dr.  Carroll 
of  Long  Beach,  Doctor  of  Osteopathy? 

A.  That  was  in  the  third  hearing,  your  Honor. 
There  was  a  notice  from  the  company  and  you 
said  I  didn't  have  to  testify  regarding  Dr.  Carroll 
because  he  based  his  opinion  on  records — I  mean 
he  had  no  records  of  my  calling  on  him.  He  just 
surmised.  Do  you  recall  that?  That  was  in  the 
third  hearing. 

Mr.  Pillsbury:  I  recall  making  an  investigation 
after  notification  of  the  parties,  during  which  I 
called  on  one  or  two  doctors.  It  seems  to  me  one 
was  a  chiropractor  and  I  ])ut  a  summary  of  my 
questions  to  them  and  the  answers  in  the  record. 

The  Claimant:     That's  right. 

Mr.  Goldstone:  With  respect  to  Dr.  Carroll,  he 
was  making  an  affidavit  on  matters  which  occurred 
ten  years  before,  as  he  said. 
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Mr.  Pillsbuiy:  There  is  an  exhibit  in  the  rec- 
ord, Exliibit  "A",  which  is  a  report  of  C.  C.  Carroll, 
D.O.,  in  wliieh  Dr.  Carroll  states  that  he  had  treated 
Mr.  Steffen  possibly  twenty  times,  the  first  time 
dating  back  to  1931,  and  made  a  diagnosis  of 
arthritis  with  reference  to  the  feet,  and  complanied 
of  l)ack  i)ains  throughout.  Now,  what  is  the  ques- 
tion? 

Mr.  Mullen :  My  question  is  whether  or  not  you 
were  ever  [12]  treated  for  any  back  trouble  jDrior 
to  this  alleged  injury  of  February,  1937,  by  Dr. 
(VirrolH 

A.     The  answer  is  that  I  called  on  Dr.  Carroll — 

Mr.  Goldstone:  Just  a  moment.  AVith  resi)ect  to 
that,  we  have  a  further  statement  in  the  record, 
Mr.  Pillsbury,  that  you  rejected  that  evidence,  if  it 
is  true  that  you  did  reject  that  evidence. 

Mr.  Pillsbury:     What  page^ 

INlr.  Goldstone:  My  understanding  is  that  the 
evidence  was  of  such  a  character  that  you  could 
not  accept  it,  or  you  could  not  rely  upon  it.  You 
did  not  accept  it. 

]Mr.  Pillsbury:     I  don't  recall  that. 

Mr.  Goldstone :  I  would  like  to  have  Mr.  Steffen 
make  a  statement  then  at  this  time  as  to  what  his 
recollection  is  concerning  that  testimony. 

Mr.  Pillsbury:  I  think  Mr.  Mullen's  question 
is  relevant,  nevertheless. 

Q.  Did  you  go  to  this  Dr.  Carroll  for  treatment 
for  arthritis  of  your  feet,  knees  and  for  back  pains 
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a  considerable  number  of  times,  commencing  about 

1931?  A.     No,   sir. 

Q.  Did  he  ever  treat  you  prior  to  your  injury 
while  in  the  employ  of  Hillcone  Steamship  Com- 
pany, for  anything  relating  to  your  back? 

A.     No,  sir.  [13] 

Mr.  Pillsbury:     Proceed,   Mr.   Mullen. 

Mr.  Mullen:  Q.  Were  you  ever  treated  by  any 
one  for  any  disability  of  your  back  prior  to  this 
alleged  injury  of  1937?  A.     Yes,  sir. 

Q.     When  and  where?  A.     In  Long  Beach. 

Q.     And  about  when? 

A.  I  couldn't  say  that,  Mr.  Pillsbury  has  the 
bills  for  those  receipts  that  I  paid.  One,  if  you  re- 
member, Mr.  Pillsbury,  was  Godfrey,  a  medical 
man,  and  the  other  one  was — I  tried  to  take  some 
treatments  from  a  chiropractor — Sutliff  or  Suttle. 
You  called  on  him,  did  you  not? 

Mr.  Pillsbury:  I  don't  recall.  When  my  file 
comes  back  it  will  contain  the  memoranda  of  my 
investigation. 

The  Claimant:  Suttle,  I  think  it  was,  well,  he 
tried  for  a  while  but  couldn't  treat  me. 

Mr.  Mullen:     Q.     When  did  you  go  to  him? 

A.     After  the  accident. 

Q.     You  never  went  before?  A.     No. 

Q.  Well,  my  question  was  whether  j^ou  had  ever 
had  your  back  treated,  or  had  any  complaint  of 
your  back  prior  to  this  alleged  injury  of  February, 
1937.  A.     Not  that  I  remember. 


I 


vs.  Warren  H.  Pillshury,  et  al.  19 

(Testimony  of  Albert  V.  Steffen.) 

Q.     How  is  your  memory  ?  Pretty  good  ?  [14] 

A,     Oh,  I  have  got  a  wonderful  memory. 

Q.  Had  you  ever  received  any  treatment  prior 
to  February,  1937  for  rheumatism  or  arthritis  of 
your  feet  or  your  laiees  or  spine  or  shoulders  or 
neck  ? 

A.  In  1932  I  think — I  am  guessing — in  Seaside 
Hospital,  Dr.  Bishop  and  Dr.  IVCcCoy. 

Q.     And  they  treated  you  for  what? 

A.    A  foot  operation. 

Q.  Did  you  ever  go  to  a  Dr.  Earl  ])rior  to  this 
injury? 

A.  Mr.  Cortes  sent  me  over  to  Dr.  Earl  in  San 
Diego  for  a  nose  treatment  when  I  was  burning 
paint  off  the  ship,  and  there  he  got  Dr.  Earl  to 
treat  me  on  a  certificate  of  Captain  Marshall  of  the 
''Degoda."  He  didn't  treat  me  for  my  back  at  all. 
He  is  an  ear  and  nose  specialist. 

Q.  Do  I  understand  your  testimony  then,  that 
you  had  never  had  any  trouble  with  your  back,  nor 
any  treatment  for  your  l^ack,  prior  to  this  incident 
of  February,  1937? 

Mr.  Goldstone:  May  I  call  attention  to  the  tes- 
timony on  page  81  of  the  Apostles  on  Appeal,  that 
the  same  grounds  haA^e  been  covered  in  which  Mr. 
Pillsbury  stated  to  Mr.  Steffen,  ''We  are  only  con- 
cerned with  your  back  now  primarily.  A.  I  never 
had  any  trouble  with  my  back  before." 

Mr.  Mullen:  Q.  And  you  still  give  the  same 
answer?  A.     Yes,  sir. 
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Q.  All  right.  Wlien  did  you  leave  work  after  this 
inci-  [15]  dent  of  1937? 

A.  August — I  can't  remember  the  exact  day,  but 
I  know  ]\Ir.  Cortes  took  me  over  to  the  Public 
Health  place  in  San  Pedro.  I  think  it  was  the  fore 
part  of  August. 

Q.     Of  what  year?  A.     '38. 

Q.  In  other  words,  you  worked  continuously  at 
your  job  from  February,  1937,  up  to  some  time  in 
August,  1938  ? 

A.  I  was  admitted  to  the  U.  S.  Marine  Hospital 
the  5th  day  of  August,  so  it  must  have  been  the 
1st  or  2nd  he  took  me  up. 

Q.  But  you  did  work  at  your  regular  job  there 
from  Februarv,  1937,  up  until  approximately  the 
1st  of  August,  1938?  A.     That's  right. 

Q.  Xow,  when  again  did  you  next  go  back  to 
work  after  apjDroximately  August  1,  1938? 

A.     I  went  back  to  work  August  10,  1942. 

Q.     Did  you  do  any  work  before  that? 

A.     I  did  a  little  singing. 

Q.  Well,  that's  work,  ^^^len  did  you  start  sing- 
ing ?  A.     I  think  in  February  of  1942. 

Q.  Now,  what  is  your  jiresent  condition  insofar 
as  your  complaints  are  referable  to  your  alleged 
injury  of  February,  1937? 

JVIr.  Pillsbury:  Wait.  Let  me  get  it  clear  first. 
Do  you  [16]  claim  that  you  are  still  disabled  from 
labor  by  reason  of  the  injury  for  which  you  are 
claimmg  compensation?  A.     I  do  not. 
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Q.  Wlien  did  you  recover  from  this  injury  to  a 
sufficient  extent  to  enable  you  to  return  to  work? 

A.     I  would  say  in  August. 

Q.     Of  this  year? 

A.     When  I  went  to  work  over  in  tlie  shi])yard. 

Q.     This  year  or  a  year  ago?  A.     1942. 

Q.     Thirteen  months  ago?  A.     That's  right. 

Q.     And  what  date  in  August? 

A.     The  10th. 

Q,  And  you  are  satisfied  that  no  compensation 
should  be  awarded  you  after  August  10,  1942? 

A.     That's  right. 

Mr.  Mullen :  Q.  Well,  when  you  left  the  Marine 
Hospital,  what  was  the  condition  of  your  back? 

K.  Well,  I  had  severe  x^ain  in  there  at  night 
when  I  would  lay  down  and  I  couldn't  do  any  lift- 
ing or  an}'  walking  around  to  a  great  extent,  but 
if  I  sat  around  during  the  day  in  my  room,  I  could 
go  out — they  would  arrange  for  me  to  go  out  to 
the  various  camps  and  when  I  sing  a  couple  of  num- 
bers and  act  as  M.C.,  that  was  all  I  could  do.  There 
was  no  chance  to  [17]  return  back  to  work. 

Q.  Did  the  doctors  tell  you  anything  about  your 
ability  to  return  to  work  when  you  left  the  Marine 
Hospital  ? 

Mr.  Goldstone:  Just  a  moment.  I  think  there 
is  a  record  on  that,  your  Honor. 

Mr.  Pillsbury:     I  will  get  a  record,  in  any  event. 

Mr.  Goldstone:  I  think  we  better  have  the  rec- 
ord— unless  the  statement  was  made  to  you. 
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A.     Well,  it  was. 

Q.  Then  you — then  I  don't  object  to  the  an- 
swer. 

A.  Dr.  Christian  said  I  eonld  try  it  and  outside 
work  would  do  me  good  if  I  could  find  some  light 
work,  but  definitely  very  light  work,  and  if  I  would 
take  care  of  myself  it  would  be  all  right. 

Mr.  Mullen:  Q.  What  pay  did  you  get  from 
the  singing  job? 

A.     I  think  I  got  $95.00  a  month. 

Q.     And  did  you  do  any  extra  work? 

A.     Once  in  a  while. 

Q.  About  how  much  did  you  average  in  addi- 
tion to  the  $95.00  with  your  singing  job? 

A.  Oh,  it  would  vary.  Sometimes  I  would  pick 
up  five  or  ten  dollars  on  the  side. 

Q.     A  week?  A.     No— a  month.  [18] 

Q.  Then  you  continued  to  do  that,  did  you, 
until  you  went  to  work  in  the  ship  yard  in  August, 
1942?  A.     That's  correct. 

Q.  And  by  the  time  you  went  to  work  in  the 
ship  yard,  your  back  was  all  right  ? 

A.  Well,  I  wouldn't  say  it  was  perfectly  all 
right,  but  I  got  a  light  job  over  there,  pipe  fitter's 
helper,  and  didn't  liave  any  lifting  or  climbing  to 
do,  so  I  got  by  with  it. 

Q.     You  sustained  some  injury  there,  did  you? 

Mr.  Goldstone:  I  will  object  to  anything  that 
occurred  after  August  5,  1942. 

Mr.  Pillsburv:    Sustained. 
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Mr,  Mullen:  Q.  Did  you  injure  youi-  back  at  any 
time  between  February,  1937  and  the  time  that  }'ou 
went  to  work  on  the  W.  P.  A.?  A.     No. 

Q.  Were  you  involved  in  an  automobile  accident 
on  or  about  the  31st  day  of  March,  1942? 

A.     ^rhat's  right. 

Q.  And  did  you  file  a  comjjlaint  for  damages 
because  of  injuries  you  received  in  tliat  accident? 

A.     I  did. 

Q.  And  did  you  read  the  comj)laint  which  was 
filed  in  that  case?  A.     No.  [19] 

Q.  You  did  discuss  this  case  with  your  attorneys, 
however,  did  you  not?  A.     Yes. 

Q.     AVho  were  they? 

A.     Delaney  and  Michelsen. 

Q.  And  did  you  tell  them  in  connection  with  that 
discussion  that  you  had  suffered  a  severe  strain  of 
your  back?  A.     No,  sir. 

Mr.  Pillsbury:   That  would  be  on  March  3,  1942? 

Mr.  Mullen:    Right. 

Mr.  Pillsbury:  The  existence  of  additional  dis- 
ability starting  on  that  day  would  not  necessarily 
entitle  you  to  be  relieved  from  further  liability  if, 
in  fact,  disability  from  the  1937  injury  would  still 
have  continued. 

Mr.  Mullen:  But  I  have  here  a  certified  copy  of 
the  complaint  which  I  have  just  referred  to,  which 
I  would  like  to  offer  in  evidence  after  counsel  has 
a  chance  to  see  it. 

Mr.  Goldstone:    I  would  like  to  call  attention  to 
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the  fact  that  there  was  no  allegation  of  injury  to  the 

back  contained  in  this  complaint. 

Mr.  Pillsbury:   Are  you  objecting? 

Mr.  Goldstone:  And  I  object  to  the  introduction 
of  the  complaint,  upon  the  ground  it  has  no  bearing 
on  the  issues  in  this  case,  irrelevant,  incompetent 
and  immaterial. 

Mr.  Pillsbury:  Yes.  I  don't— [20] 

Mr.  Mullen:  Insofar  as  stating  there  is  no  state- 
ment here  with  respect  to  an  injury  to  the  back,  I 
still  wish  to  otfer  this  in  evidence  as  to  a  severe 
strain  of  his  neck,  strain  of  the  shoulder  and  strain 
of  the  left  wrist,  severe  nervous  shock,  and  I  have 
asked  him  whether  or  not  he  told  his  attorneys  that 
he  had  something  wrong  with  his  back  and  he  said 
he  did  not,  but  I  still  otfer  it  as  preliminary  to  ques- 
tioning further — further  questions  I  intend  to  ask. 

Mr.  Pillsbury:  I  do  not  see  any  relevancy  to  the 
document  at  this  time,  as  it  does  not  allege  any  new 
back  injury.  However,  I  am  unable  to  estimate  the 
extent  to  which  it  might  be  needed  as  a  matter 
preliminary  to  such  further  questions.  I  think  you 
should  develop  the  matter  by  questions,  Mr.  Mullen. 
I  will  withhold  my  ruling, 

Mr.  Mullen :  All  right. 

Q.  Now,  in  connection  with  this  March,  1942 
affair,  were  you  examined  by  Dr.  Sooey  ? 

A.  Yes,  I  was — the  insurance  company  sent  me 
over  there. 
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Q.  And  (lid  you  discuss  with  Dr.  Sooey  this  al- 
leged injury  of  February,  1937,  to  your  back? 

A.  I  think  Di-.  Sobey  asked  me  reg'arding-  that 
accident  when  he  was  discussing  the  throat  opera- 
tion. 

Q.  Well,  when  he  saw  you,  did  he  know  about 
this  affair  of  1937,  or  did  you  tell  him  about  it? 

A.     I  don't  remember  that.  [21] 

Q.  Did  you  discuss  with  him  how  long  you  were 
disabled  as  the  result  of  any  injury  you  might  have 
sustained  in  1937  to  your  back  ? 

A.  Oh,  I  think  that  came  out  through  the  hos- 
pital, yes. 

Q.  Did  you  tell  Dr.  Sooey  how  long  you  were 
disabled  as  a  result  of  this  fall  with  which  we  are 
here  concerned?  A.     I  don't  remember. 

Q.  As  a  matter  of  fact,  did  you  tell  him  you 
were  only  laid  up  a  month  as  a  result  of  your  fall? 

A.     Xo. 

Q.     You  did  not  tell  him  that?  A.     No. 

Q.  Now,  you  had  some  injury,  you  say,  over  there 
at  the  ship  yard.  Is  that  right  ? 

Mr.  Goldstone:  I  have  objected  to  any  evidence 
concerning  anything  that  occurred  after  August  5, 
1942,  which  was  sustained. 

Mr.  Pillsbury :  What  are  you  trying  to  establish, 
Mr.  Mullen? 

Mr,  Mullen :   Veracity  of  the  witness. 

Mr,  Pillsbury:    Objection  sustained. 

Mr.   Mullen:    Q.    Now,   in  comiection  with   this 
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complaint  we   have  just  referred  to,  there  was  a 
deposition  taken  from  you,  was  there  not,  when  you 
appeared  before  a  Notary  Public  and  a  reporter? 

[22] 

A.     That's  right. 

Q.    And  you  were  asked  questions'? 

A.    Yes. 

Q.  And  after  that  deposition  was  written  up, 
did  you  read  it  and  did  you  sign  it  ? 

A.     No,  I  never  saw  it. 

Q.  I  will  ask  you  at  that  deposition  if  you  gave 
any  testimony  with  respect  to  your  back  injury  of 
1937,  or  any  prior  time  ? 

Mr.  Goldstone:  I  object  to  that  on  the  ground  the 
deposition  would  be  the  best  evidence. 

Mr.  Pillsbury:   Objection  overruled. 

Mr.  Goldstone:   If  you  recall. 

A.  I  don't  remember  about  giving  any  such  tes- 
timony. 

Mr.  Mullen :  I  ask  you  whether  or  not  at  that  time 
you  testified  you  had  injured  j^our  back  in  the  early 
part  of  1940? 

A.     I  don't  remember  whether  I  did  or  not. 

Q.  I  will  ask  you  whether  or  not  at  said  time 
and  place  you  testified  that  as  a  result  of  your  dis- 
ability, you  went  to  the  Marine  Hospital  in  San 
Francisco  ? 

Mr.  Goldstone:  When  was  this  supposed  to  be 
given  ? 
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Mr.  Mullen:  The  (le])osition  was  given  shortly 
after  March— March  20,  1943. 

Mr.  Goldstone :  I  submit  the  records  at  the  Marine 
Hospital  would  cover  all  that.  No  matter  what  was 
said  in  that  [23]  deposition,  it  is  immaterial  what 
may  or  may  not  have  been  said. 

Mr.  Pillsbury:  I  cannot  tell  at  this  time  whether 
the  attorney  may  be  seeking  to  jiroduce  in  evidence 
admissions  against  interest  on  the  i)art  of  the  claim- 
ant.   Proceed. 

Mr.  Mullen:   What  was  the  question,  please? 

(Thereupon  the  question  was  read  by  the  re- 
porter.) 

Mr.  Pillsbury:  Did  you  so  testify? 

A.     I  don't  remember. 

Mr.  Mullen :  Q.  Did  you  testify  at  said  time  and 
l)lace  that  in  December,  1941  you  were  discharged 
from  that  hospital?  A.     I  don't  remember. 

Q.  Did  you  then  and  there  testify  that  the  last 
you  were  in  the  Marine  Hospital  you  were  able  to 
walk  around  and  get  about  all  right  ? 

Mr.  Pillsbury:  Mr.  Mullen,  have  you  anything 
there  that  would  be  contradictory  to  his  testimony 
here  ? 

Mr.  Mullen:   Yes. 

Mr.  Pillsbury :  Then  I  wish  you  would  get  directly 
to  it. 

Mr.  Goldstone :  I  move  to  strike  all  this. 

Mr.  Pillsbury:  Don't  take  this. 

(Off  the  record.) 
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Mr.  Pillsbury:   Go  ahead. 

Mr.  Mullen :  Q.  At  that  time  did  you  testify  that 
you  had  never  had  any  pain  in  your  neck  prior  to 
this  alleged  automobile  accident  of  1942?  [24] 

A.     I  don't  remember. 

Q.  You  have  no  recollection  as  to  what  you  tes- 
tified to  at  that  deposition  at  all,  is  that  right? 

A.     Yes,  that's  right. 

Mr.  Pillsbury:  The  objection  to  the  tender  in 
evidence  of  the  comj^laint  for  damages  in  said  pro- 
ceeding is  sustained. 

Mr.  Mullen :  Well,  I  have  ordered  a  certified  copy 
of  the  transcript  given  at  that  deposition.  Unfor- 
tunately the  time  was  so  short  I  couldn't  get  it. 

Mr.  Pillsbury:  I  have  not  heard  anything  in  the 
questions  and  answers  you  read  which  appear  to  me 
to  be  inconsistent  with  the  testimony  he  has  given. 

Mr.  Mullen:  That  is  why  I  want  to  put  it  in  the 
record. 

Mr.  Pillsbury:  Well,  you  are  attempting  to  im- 
peach the  witness  by  contradictory  statements,  as  I 
understand  it,  and  I  have  heard  no  contradictory 
statements.  It  would  not  be  admissible  for  any  other 
purpose. 

Mr.  Mullen:  Except  he  testified  he  hurt  his  back 
in  1940,  if  the  deposition  be  correct.  He  said  he  did 
not  sustain  an  injury  then  and  in  the  deposition 
he  said 

Mr.  Pillsbury:  Don't  take  this. 

(Off  the  record.) 
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Mr.  Pillsbury:  Go  ahead,  Mr.  Mullen. 

Mr.  Mullen:  Q.  Did  you  ever  have  any  pain  in 
youi-  neck  ))i'i()r  to  the  accident  of  1942,  the  auto- 
mobile accident?  [25] 

A.     Do  you  want  to  g"o  back  to  1937'? 

Mr.  Pillsbury:  Any  tune  before  1942. 

A.     Before  1942? 

Mr.  Mullen:    Before  this  automobile  accident. 

A.  That's  while  I  was  in  the  Marine  Hospital, 
the  doctor  removed  some  kind  of  a  growth  from  my 
shoulder  there. 

Mr.  Pillsbury :  Indicating  left  shoulder. 

Mr.  Mullen:  Q.  Had  you  ever  had  any  i^ain  in 
your  neck  or  the  upper  i)art  of  your  back  prior  to 
this  automobile  accident  in  1942? 

Mr.  Goldstone:  To  the  best  of  your  recollection, 
yes  or  no. 

A.  Well,  back  in  1915  I  would  say  I  had  an 
operation  on  my  neck.   Is  that  what  you  want? 

Mr.  Mullen:   I  don't  know. 

Mr.  Pillsbur}' :  Q.  Did  you  have  any  pain  in  your 
neck  before  1942? 

A.    Well,  I  would  say  yes. 

Mr.  Goldstone:  May  I  object  to  the  question  as 
being  too  vague,  indefinite  and  uncertain.  You  are 
speaking  from  the  time  of  the  man's  birth. 

Mr.  Mullen :   That  he  recalls,  yes. 

Mr.  Pillsbury :  Proceed,  Mr.  Mullen. 

Mr.  Mullen:  Q.  I  ask  you  if  you  testified  at  the 
deposition  I  just  mentioned  that  prior  to  this  1942 


30  Assoc.  Indemnity  Corp.,  et  al. 

(Testimony  of  Albert  V.  Steffen.) 

accident  you  [26]  had  never  had  any  trouble  with 

your  neck  ? 

Mr.  Pillsbury:  I  am  looking  through  the  record 
to  see  if  Mr.  Steffen  testified  to  a  neck  trouble  at 
the  hearings  before  me. 

Mr.  Goldstone:    I  don't  recall  any  such  matter. 

Mr.  Pillsbury:  If  he  did  not,  then  the  question  is 
irrelevant. 

Mr..  Goldstone:  And  it  is  objected  to  on  that 
ground.  I  don't  think  there  has  any  testimony  been 
offered  at  any  time  by  Mr.  Steffen  that  he  claimed 
any  compensation  for  his  neck,  or  that  he  sustained 
a  neck  injury  at  that  time. 

Mr.  Pillsbury:    Objection  sustained. 

Mr.  Mullen:  Q.  Now,  isn't  it  true  that  some  years 
ago  you  had  a  tumor  on  your  neck,  or  an  abscess 
after  a  tonsilectomy  ? 

Mr.  Pillsbury:  Just  a  minute.  I  don't  find  in  his 
previous  testimony  any  complaint  of  pain  in  the 
neck  resulting  from  the  1937  accident. 

Mr.  Mullen:  No.  It  merely  goes  to  the  depend- 
ency to  be  placed  on  this  man's  testimony.  He  tes- 
tified— • — 

Mr.  Pillsbury:  I  don't  want  to  take  time  to  hear 
examination  on  irrelevant  grounds  merely  to  hear 
contradictions  to  affect  credibility.   Don't  take  this. 

(Off  the  record.) 

Mr.  Mullen:  Q.  When  you  saw  Dr.  Sooey,  did 
you  teU  him  [27]  you  had  any  pain  in  your  back 
as  a  result  of  your  automobile  accident  ? 
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A.     I  don't  remember  that. 

Q.  Did  you  tell  Dr.  Sooey  that  y(ni  fell  off  a 
boat  in  1935  and  hurt  your  back?  A.     No. 

Mr.  Mullen :  I  tliiuk  that  is  all,  Mr.  Commis- 
sioner. I  would  like  to  have  this  matter  set  d<nvn 
in  Los  Aui^eles,  as  I  stated,  and  at  that  time  we 
will  offer,  subject  to  admission,  certified  copy  of 
the  man's  de])osition  which  I  have  referred  to,  and 
a  certified  copy  of  his  testimony  before  the  Indus- 
trial Accident  Commission  in  connection  with  the 
shi])  yard  injury. 

Mr.  Cloldstone:  We  will  object  to — of  course,  it 
has  already  been  ruled  upon  concerning  any  injury 
since  August  5. 

Mr.  Pillsbury:  What  evidence  have  you  to  offer 
in  Los  Ang-eles  ? 

Mr.  Mullen:  That  this  man  was  complaining  of 
his  back  and  had  trouble  with  his  back  before  he 
^Aent  to  work  on  this  ship,  and  that  he  complained 
of  liis  back  while  working  there  and  prior  to  this 
alleged  affair,  and  that  he  took  treatments  for  the 
back. 

Mr.  Pillsbury :  Q.  Did  you  have  any  trouble  with 
your  back  before  this  1937  accident? 

A.     No,  your  Honor. 

Mr.  Pillsbury:  Don't  take  this.  [28] 
(Discussion  off  the  record.) 

Mr.  Pillsbury:  Mr.  Mullen,  will  you  have  any 
evidence  to  offer  at  Los  Angeles  relating  to  Mr. 
Steffen 's  condition  after  the  hearings  in  1941? 
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Mr.  Mullen:     No. 

Mr.  Pillsbury:  Then  I  will  sustain  the  objec- 
tion to  further  hearing  in  Los  Angeles,  on  the 
ground  that  from  your  offer  of  proof  it  seems  that 
you  are  not  offering  anything  except  such  matters 
as  were  gone  into  in  the  1941  hearings,  or  were 
available  at  the  time  of  those  hearings  and  could 
have  been  developed  further. 

Mr.  Mullen :  They  could  not  have  been  developed, 
some  of  them.    I  won't  say  that  they  all  could  not. 

Mr.  Pillsbury:  That  is  the  question.  If  there 
is  something  that  you  have  learned  of  since  and 
could  not  have  gone  into  at  that  time  reasonably, 
then  I  will  grant  the  further  hearing. 

Mr.  Goldstone:  I  think  there  should  be  a  state- 
ment as  to  what 

Mr.  Mullen:  I  wouldn't  want  to  make  a  state- 
ment now,  because  all  I  had  was  telephone  advice. 

Mr.  Pillsbury:     Not  for  the  record. 
(Off  the  record.) 

Mr.  Pillsbury:  Mr.  Mullen,  I  will  give  you  two 
weeks  to  outline  to  me  by  letter  the  additional  in- 
formation you  would  [29]  like  to  offer  at  Los  An- 
geles, indicating  whether  it  related  to  matters 
which  have  developed  since  the  1942  hearings,  or 
the  discovery  of  any  matters  which  could  not  with 
ordinary  diligence  have  been  followed  up  in  the 
1941  hearings.  I  may  change  my  position  in  ref- 
erence to  your  request  if  the  case  does  go  to  a  fur- 
ther  medical   examiner    or    imiDartial    medical    ex- 
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aminer  and  a  fuller  history  would  be  advisable,  but 
I  must  first  decide  whether  there  is  a  necessity  for 
further  medical  evidence. 

Mr.  A[ullen:     Off  the  record. 
(Discussion  off  the  record.) 

Mr.  Pillsbury:     Hearing  open  2  weeks  for  such 
further  request. 

Mr.  Mullen:  At  this  time  T  wish  to  file  with 
the  Deputy  Commissioner  return  of  sei'vice  of  the 
sub])oena  for  the  Permanente  Foundation  Hos])ital 
in  Oakland,  who  were  to  have  brought  their  rec- 
ords here  today,  wdiich  they  did  not  do. 
(Discussion  oft'  the  record.) 

Mr.  Pillsbury :     Hearing  continued  to  1  -.30  P.  M. 
I  hereby  certify  that  the  foregoing  is  a  correct 
transcrii)t  of  the  testimony  and  proceedings  taken 
in  the  above  matter  at  the  hearing  held  on  Sep- 
tember 27,  1943,  at  10:00  A.M. 
ANITA  SMITH 
Reporter 

[Endorsed]:   Filed  10-5-43.  [30] 


[Title  of  Commission  and  Cause.] 
TRANSCRIPT  OF  TESTIMONY  AT  HEARING 
Sept.  27,  1943 
(1:30  P.M.) 

Pursuant  to  adjournment,  this  matter  was  fur- 
ther heard  before  Warren  H.   Pillsbury,   Deputy 
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Commissioner,  United  States  Employees'  Compen- 
sation Commission,  at  the  offices  of  the  Commis- 
sion, at  four  seventeen  Market  Street,  San  Fran- 
cisco, California,  on  Monday,  September  27,  1943, 
at  the  hour  of  1 :30  P.  M. 

Appearances : 

Claimant,  present  in  person  and  represented  by 
A,  A.  Goldstone,  attorney-at-law. 

Defendants,  represented  by  W.  N.  Mullen,  attor- 
ney-at-law, 

Anita  Smith,  Reporter.  [1] 

Mr.  Pillsbury:     All  right.    "We  will  i3roceed. 


MRS.  MARYBETH  PETERSON, 

called  by  defendants,  being-  first  duly  sworn,  tes- 
tified as  follows: 

Mr.   Pillsbury:     Q.     Your  name  please? 

A.     Marybeth  Peterson. 

Q.     And  your  address? 

A.     2618  College  Avenue,  Berkeley. 

Mr.  Pillsbury:  She  is  here  with  the  hospital 
file  of  the  Permanente  Hospital  in  Oakland — the 
Permanente  Foundation  Hospital,  pursuant  to  sub- 
poena of  September  23,  1943.  Further  identifica- 
tion waived,  Mr.  Goldstone? 

Mr.  Goldstone:     Yes. 

Mr.  Pillsbury:  Mr.  Mullen  offers  the  following 
portions  of  the  hospital  record  for  introduction  in 
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(Testimony  of  Mrs.  Marybeth  Peterson.) 
evidence:  In  tlie  admission  record  for  Se])tember 
26,  1942,  "Admitted  10:50  P.M.  Diagnosis,  cerebral 
concussion.  2.  Intracerebral  hemorrhage."  Atten- 
tion is  called  l)y  Mr.  Mullen  to  the  following  por- 
tion of  the  history  sheet  on  page  3. 

Mr.  Goldstone:  This  also  goes  to  the  testimony 
you  excluded  here.  It  relates  to  another  injury, 
another  matter. 

]Slr.  Pillsbury :  I  assume  what  Mr.  Mullen  desires 
is  what  he  stated  at  that  time  as  to  previous  in- 
juries.  [2] 

Mr.  Goldstone:  Tonsilectomy  is  an  injury?  Is 
that  what  you  refer  to  in 

Mr.   Pillsbury:     Don't  take  this. 
(Off  the  record.) 

Mr.  Pillsbury :  The  record  purports  to  show  that 
claimant  gave  a  history  of  no  serious  previous  in- 
juries other  than  a  tonsilectomy  and  an  automo- 
bile accident. 

Mr.  Goldstone:  I  am  going  to  object  on  the 
ground  it  is  incompetent,  irrelevant  and  immaterial, 
made  under  circumstances  which  would  destroy  any 
effect  of  any  statement  made  concerning  his  pre- 
vious history. 

Mr.  Pillsbury:  As  the  matter  is  purely  relevant, 
I  will  overrule  the  objection,  but  will  state  that  I  do 
not  attach  much  significance  to  it,  inasmuch  as  he 
had  just  entered  the  hospital  with  a  diagnosis  of 
cerebral  concussion  and  intracerebral  hemorrhage. 
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Mr.  Mullen:  The  next  item  is  the  report  of  Dr. 
O.  W.  Jones,  of  July  21,  1943. 

Mr.  Pillsbury :  Mr.  Mullen  indicates  a  sentence  on 
page  1  of  the  report  of  Dr.  O.  W.  Jones,  of  July 
21,  1943,  as  marked. 

Mr.  Mullen:  Also  the  first  paragraph  of  the  re- 
port. 

Mr.  Pillsbury:  These  being  apparently  history 
purported  to  have  been  given  by  claimant  to  Dr. 
Jones,  as  appearing  in  the  report  of  Dr.  Jones.  [3] 

Mr.  Goldstone:     I  don't  see  any  objection  to  that. 

Mr.  Mullen:     And  the  first  paragraph. 

Mr.  Goldstone:  I  will  object.  It  has  no  relevancy 
to  the  question  here. 

Mr.  Pillsbury:  The  objection  to  the  first  para- 
graph here  is  sustained,  as  the  paragraph  relates 
only  to  the  injury  of  September  16,  1942,  while  in 
the  emjoloy  of  the  Permanente  Foundation. 

Mr.  Mullen:  But  it  does  go  direct  to  his  state- 
ment that  he  was  unconscious  when  he  was  in  the 
hospital. 

Mr.  Pillsbury :  I  am  not  interested  in  the  nature 
of  that  injuiy. 

Mr.  Mullen:  It  is  only  referred  to  because  the 
hospital  entrance  sheet,  page  2,  shows  no  serious 
m juries,  after  the  space  provided  for  past  history. 

Mr.  Pillsbury :  This  history  only  purporting  to  be 
given  by  claimant  at  a  later  date? 

Mr.   Mullen:     That's   right. 

Mr.  Pillsbury:     The  other  item  on  page  1  of  Dr. 
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Jones'  report  reads  as  follows:  "In  1937  he  fell  a 

distance  of  8  feet  from  a  shi]),  landing  on  his  back 

which  apparently  was  injured,  because  he  says  that 

thereafter  he  had  so-called  artlu'itis  in  his  back  and 

feet." 

"\\niat  is  the  next  item? 

Mr.  Mullen:  The  next  matter  is  Dr.  Lawrence's 
report —  [4]  T)r.  Tj.  V.  T^awrence,  of  ]\Iarch  2nd, 
1943,  particularly  paragraj^h  2,  which  reads  as  fol- 
lows  

Mr.  Pillsbury:     You  have  read  this,  have  you? 

Mr.  Goldstone:     No,  I  haven't. 

Mr.  Mullen:  The  first  paragraph  and  the  sec- 
ond ])aragraph  of  his  report. 

Mr.  Pillsbury:     Not  for  the  record. 
(Off  the  record.) 

Mr.  Pillsbur}^:  The  first  entry  relates  only  to 
the  blow  on  the  head  in  the  Permanente  accident, 
which  I  think  is  not  material.  The  second  marked 
portion  is  as  follows:  "The  patient's  past  history 
is  not  complete.  He  volunteered  very  little  infor- 
mation concerning  his  Y>ast  health.  He  apparently, 
however,  had  an  acute  polyarthritis  in  1930.  I  don't 
know"  whether  that  was  a  specific  arthritis  or  not. 
Otherwise,  I  could  not  discover  any  points  in  his 
past  history  which  you  do  not  have  on  your  hospital 
record." 

This  is  in  the  report  of  Dr.  Lester  V.  Lawrence, 
of  March  2,  1943. 

Anything  else? 
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Mr.  Mullen :     No. 

Mr.  Pillsbiiry :     The  file  is  returned  to  the  bearer. 

Stipulated  I  have  just  telephoned  the  United 
States  Marine  Hospital  to  request  information  as 
to  the  date  of  claimant's  discharge  from  treatment, 
or  from  the  hospital.  Tlie  following-  [5]  informa- 
tion was  given  me  which,  again  by  stipulation,  is 
now  read  into  the  record: 

"Discharged  December  22,  1941  from  hospital,  fit 
for  light  duty.  Prognosis  guarded,  but  further  im- 
i:)rovement  expected.    Never  saw  him  after  that." 

I  am  also  informed  by  tlie  Marine  Hospital  that 
claimant  was  hospitalized  there  for  his  automobile 
injury  of  1942,  and  that  the  following  is  the  last 
entry  in  the  hospital  records  for  said  injury  with 
respect  to  the  date  of  discharge: 

"Outpatient  card  April  1,  1942.  Full  duty;  to 
call  in  2  days  for  X-ray  re])ort.  Record  shows  was 
discharged  for  full  duty  April  1,  1942." 

Mr.  Mullen:     I  would  like  to  recall  Mr.  Steffen. 


ALBERT  V.  STEFFEN, 

the  claimant,  recalled,  testified  as  follows: 

Mr.  Mullen:     Q.     You  have  never  been  paid  any 
compensation  since  this  injury  of  1937'? 
Mr.  Pillsbury:     You  asked  that  before. 
Mr.  Mullen:     And  the  answer  was  "No"? 
Mr.  Pillsburv:     The  answer  was  "No." 
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Mr.  Mullen:  That's  all — oh,  just  a  moment. 
What  did  Mr.  Cortes  promise  f 

A.     He  promised  I  would  be  taken  care  of.  [6] 

Mr.  Pillsbury:     Anything  else? 

Mr.  Mullen:     That's  all. 

Mr.  Pillsbury:  The  hearmg  will  be  closed  ex- 
cei)t  for  permission  given  Mr.  Mullen  to  file  request 
for  further  hearing  at  Los  Angeles  within  two 
weeks,  itemizing  the  further  evidence  he  proposes 
to  offer,  hi  order  the  relevancy  may  be  decided  on, 
in  view  of  the  objection  made  by  Mr.  Goldstone  to 
further  hearing. 

I  hereby  certify  that  the  foregoing  is  a  correct 
transcript  of  the  testimony  and  proceedings  taken 
in  the  above  matter  at  the  hearing  held  on  Septem- 
ber 24,  1943,  at  1 :30  P.  M. 

ANITA  SMITH 
Reports 

[Endorsed]  :   Filed  10-5-43.  [7] 


[Title  of  Commission  and  Cause.] 

Claim  No.  1545 

AFFIDAVIT 

State  of  California, 
County  of  Los  Angeles — ss. 

Syril  E.  Tipton,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  a  duly  licensed  practicing  attorney-at- 
law  in  the  State  of  California.   That  he  represented 
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The  defendants  in  the  matter  of  the  action  of  Steffen 
rs.  Hillcone  Steamship  Company,  et  aL.  in  that  cer- 
tain matter  before  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division,  being  Case  Xo.  1790  H  in  said  Court. 
At  the  time  said  matter  was  called  for  hearing  it 
was  stipulated  that  the  matter  might  be  submitted 
upon  the  record  of  Warren  H.  Pillsbury.  Deputy 
Commissioner,  13th  District.  United  States  Em- 
ployees' Compensation  Commission,  and  it  was  fur- 
ther stipulated  that  the  matter  to  be  determined 
by  the  District  Court  was  whether  or  not  the  deci- 
sion of  the  Commissioner  that  the  matter  was  not 
maritime  in  character  was  or  was  not  correct. 

That  your  affiant  did  not  in  said  cause  enter  into 
any  stipulation  waiving  any  defenses  that  the  de- 
fendants might  hare  in  said  matter  in  the  District 
Court  or  before  the  United  States  Employees'  Com- 
pensation Connnission. 

That  the  only  matter  submitted  to  the  District 
Court  was  whether  or  not  the  Deputy  Commissioner 
had  jurisdiction- 

SYEIL  S.  TIPTOX 

Subscribed  and  sworn  to  oeiore  me  this  5th  day 
of  October,  1943. 

DELLA  ALLATRE 

Notary  Public  in  and  for  said 
Countv  and  State 
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United  States  Emjiloyees'  Compensation 
Coinmission 

13th  Compensation  District 

COMPENSATION  ORDER 
AWARD  OF  COMPENSATION 

Ca^e  No.  2739-1 
Claim  No.  1545 

In  tlie  matter  of  tJie  claim  foi^  compensation  micler 
the  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act. 

ALBERT  V.  STEFFEN, 

Claimant, 
a.^ainst 

HILLCONE  STEAMSHIP  COMPANY,  and 
SANTA  CRUZ  OIL  COMPANY, 

Employer, 

ASSOCIATED  INDEMNITY  CORPORATION, 

Insurance  Carrier. 

Such  investigation  in  respect  to  the  above  entitled 
claim  having-  been  made  as  is  considered  necessary, 
and  a  hearing  having  been  duly  held  in  conformity 
with  law,  and  compensation  order  having  been  en- 
tered on  August  22,  1941  rejecting  the  claim  for 
compensation  in  this  proceeding  upon  the  ground 
that  claimant's  service  at  the  time  of  his  injury  was 
not  maritime  in  character,  and  said  order  having 
been  reviewed  by  the  United  States  District  Court 
and  Circuit  Court  of  Appeals,  and  said  order  an- 
nulled by  said  comets  with  direction  to  the  Deputy 
Commissioner  to  take  jurisdiction,  and  further  hear- 
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ing  having  been  held  and  the  matter  again  submitted 
for  decision,  the  Deputy  Commissioner  makes  the 
following : 

FINDINGS  OF  FACT 

That  during  the  month  of  February,  1938,  the 
claimant  above  named  was  in  the  employ  of  the  em- 
ployer above  named,  Santa  Cruz  Oil  Company,  at 
Long  Beach  in  the  State  of  California  in  the  13th 
Compensation  District,  established  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act,  and  that  the  liability  of  the 
employer  for  compensation  under  said  Act  was 
insured  by  the  Associated  Indemnity  Corporation. 

That  claimant,  Albert  V.  Steffen,  was  em^^loyed 
at  said  time  as  a  ship  watchman  on  board  the 
S.S.  ''Prentiss".  That  during  said  month,  the  exact 
date  not  ascertainable,  claimant  sustained  personal 
injury  occurring  in  the  course  of  and  arising  out 
of  said  employment  and  resulting  in  disability  as 
follows:  While  descending  a  gangplank  from  said 
ship  to  the  dock  the  gangplank  fell,  causing  claim- 
ant to  sustain  a  sharp  contusion  to  his  lower  back. 
That  said  contusion  aggravated  and  exacerbated  a 
previous  quiescent  osteo-arthritis  of  the  back,  caus- 
ing it  to  become  painful  and  subsequently  disabling. 

That  claimant  orally  notified  Fred  H.  Cordes,  Dis- 
trict Manager  of  the  employer,  Hillcone  Steamship 
Company,  under  whom  claimant  worked  directly,  on 
the  day  of  his  injury  and  on  various  occasions  there- 
after, that  he  had  sustained  said  fall,  and  was  in 
pain  as  a  result  thereof.   That  the  employer  did  not 
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thereafter  or  at  any  time  make  report  of  said  injury 
to  the  Commission  or  to  the  Deputy  Commissioner 
of  this  Compensation  District  as  required  by  Sec- 
tion 30(f)  of  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act.  That  the  claim  for 
compensation  herein  has  been  filed  within  the  time 
required  by  law; 

That  written  notice  of  injury  was  not  given  with- 
in thirty  da\'s  after  the  date  of  such  injury,  but 
that  the  employer  had  actual  knowledge  of  the  in- 
jury and  that  the  employer  has  not  been  prejudiced 
by  failure  of  claimant  to  give  notice; 

That  the  em])loyer  did  not  furnish  claimant  with 
medical  treatment,  etc.,  in  accordance  with  Section 
7(a)  of  the  said  Act,  or  at  all.  That  the  employer 
assisted  claimant  in  getting  admission  to  the  United 
States  ^Marine  Hospital  as  a  seaman  for  the  treat- 
ment of  his  condition; 

That  the  average  annual  earnings  of  the  claimant 
herehi  at  the  time  of  his  injury  amounted  to  the 
sum  of  $1500.00; 

That  claimant  continued  in  his  em])loymer.t  with 
distress  and  under  medical  care  mitil  August  5, 
1938,  when  he  entered  said  United  States  Marine 
Hospital.  His  wages  were  paid  to  and  including 
August  4,  1938.  He  was  discharged  from  said  Hos- 
pital on  December  22,  1941,  and  was  continuously 
disabled  from  labor  until  said  date.  During  said 
time  he  was  ill  from  heart  trouble  and  active 
arthritis  of  the  lower  back,  right  knee,  right  foot 
and  left  foot.  The  arthritis  of  his  lumbar  spine  was 
exacerbated  by  his  injury  and  was  an  important 


44  Assoc.  Indemnity  Corp.,  et  al. 

portion  of  his  illness.  The  other  conditions  men- 
tioned above  were  not  the  result  of,  or  exacerbated 
by,  said  injury.  Compensation  due  for  said  period, 
176%  weeks  at  $19.22  a  week,  is  $4410.71,  no  part 
of  which  has  been  paid ; 

That  claimant's  attorney,  A.  A.  Goldstone,  of  Los 
Angeles,  has  rendered  legal  service  to  claimant  in 
the  prosecution  of  his  claim  since  the  return  of  the 
file  from  the  United  States  Circuit  Court  of  Ap- 
peals, for  which  a  fee  is  approved  in  the  sum  of 
$150.00  and  lien  granted  therefor  upon  compensa- 
tion herein  awarded.  His  disbursements,  if  any, 
are  to  be  allowed  for,  when  a  statement  thereof  is 
submitted. 

Upon  the  foregoing  facts,  the  Deputy  Commis- 
sioner makes  the  following: 

AWARD 

That  the  employer,  Hillcone  Steamship  Company 
and  Santa  Cruz  Oil  Company,  and  the  insurance 
carrier.  Associated  Indemnity  Corporation,  shall 
pay  to  the  claimant  compensation  as  follows:  To 
claimant  the  sum  of  $4410.71,  less  however  the  sum 
of  $150.00  to  be  deducted  therefrom  and  paid  to 
claimant's  attorney,  A,  A.  Goldstone,  upon  his  lien 
for  attorney's  fee. 

Given  under  my  hand  at  San  Francisco,  Cali- 
fornia, this  day  of  January,  1944. 

WARREN  H.  PILLSBURY 
Deputy  Commissioner 
13th  Compensation  District 
WHPieb. 
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PROOF  OF  SERVICE 

I  liei'oljy  certify  tliat  a  coj)y  of  tlie  foregoing- 
Compensation  Order,  Award  of  Compensation,  was 
sent  by  registered  mail  to  the  claimant,  to  the  em- 
ployer and  to  the  insurance  carrier  at  the  last 
known  address  of  each  as  follows: 

Mr.  Albert  V.  Steffen,  456  Harrison  Street, 
San  Francisco,  California. 

Hillcone  Steamshi])  Coini)any  and  Santa  Cruz 
Oil  Company,  311  (California  Street,  San 
Francisco,  California. 

Associated  Indemnity  Corporation,  332  Pine 
Street,  San  Francisco,  Calif. 

By  regular  mail  to : 

Mr.  A.  A.  Goldstone,  Attorney,  325  West  8th 
St.,  Los  Angeles,  California. 

Mr.  Wm.  P.  Lord,  Attornej^,  405  Guardian 
Bldg.,  Portland,  Oregon. 

Mr.  W.  N.  Mullen,  Attorney,  315  Montgomery 
Street,  San  Francisco,  California. 

U.  S.  Employees'  Compensation  Commission, 
285  Madison  Avenue,  New  York  17,  N.  Y. 


Deputy  Commissioner 

Mailed:  ,  1944. 

WHP  :EB  :s 
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United  States  District  Court 

Southern  District  of  California 

Central  Division 

No.  3423-M— In  Admiralty 

HILLCONE  STEAMSHIP  COMPANY,  a  corpo- 
ration, SANTA  CRUZ  OIL  COMPANY,  a  cor- 
poration, and  ASSOCIATED  INDEMNITY 
CORPORATION,  a  corporation, 

Complainants, 
vs. 

WARREN  H.  PILLSBURY,  Deputy  Commis- 
sioner of  the  United  States  Employees'  Com- 
pensation Commission,  for  the  Thirteenth  Dis- 
trict, and  ALBERT  V.  STEFFEN, 

Respondents. 

CITATION  AND  ADMISSION  OF  SERVICE 

The  LTnited  States  of  America  to  the  respondents 
Warren  H.  Pillsbury,  Deputy  Commissioner 
of  the  Thirteenth  Compensation  District,  under 
the  Longshoremen's  and  Harbor  Workers 'Com- 
pensation Act,  and  Albert  V.  Steifen,  Greetino;: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  in  tlie  United  States  Circuit  Court  of  Ap- 
peals, Ninth  Circuit,  to  be  holden  at  the  Post  Office 
Buildhig:,  in  the  City  and  County  of  San  Francisco, 
State  of  California,  within  forty  (40)  days  from 
the  date  hereof,  pursuant  to  a  petition  for  appeal 
filed  in  the  Clerk's  office  of  the  District  Court  of 
tbe  United  States,  for  the  Southern  District  of  Cali- 
fornia,   Central   Division;   wherein   the   Associated 
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Indenniity  Corporation,  a  corpoiatioii,  and  the  Hill- 
cone  Steamship  Company,  a  corporation,  and  Santa 
Cruz  Oil  Company,  a  corporation,  are  tlie  libellant- 
apjielkints,  and  Warren  H.  Pillsbnry,  Dej^nty  Com- 
missioner for  the  Tliirteenth  Compensation  District, 
mider  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act,  and  Albert  V.  Steffen,  are  the 
respondent-appellees,  to  show  cause,  if  any  there 
be,  why  the  decree  and  order  in  said  petition  for 
appeal  [2]  mentioned  shonld  not  be  corrected  and 
speedy  justice  should  not  be  done  hi  that  behalf. 

Given  under  my  hand  at  the  County  of  Los  An- 
geles, in  the  District  and  Circuit  aforesaid,  this  15th 
day   of   May,    1944,   and    in   the    independence    of 
America  the  One  Hundred  and  Sixty-eighth  year. 
PAUL  McCORMICK 
United  States  District  Judge  for  the 
Southern  District,  Central  Division 

Receipt  of  copy  of  the  within  citation  and  admis- 
sion of  service  is  hereby  acknowledged  this  15  day 

of  May,  1944. 

RONALD  WALKER 

Asst.  U.  S.  Atty. 

Attorney  for  Respondent 

Warren  H.  Pillsbury 

[Endorsed]:    Filed  May  15,  1944.  [3] 


[Title  of  District  Court  and  Cause.] 

COMPLAINT  FOR  INJUNCTION 

Complainants    complain    of    respondents    above 
named  as  follows: 
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I. 

Complainant  Hillcone  Steamship  Company  is  and 
at  all  times  herein  mentioned,  has  been  a  corporation 
having"  its  principal  place  of  business  in  the  City 
and  County  of  San  Francisco. 

That  complainant  Santa  Cruz  Oil  Company  is  and 
at  all  times  herein  mentioned,  has  been  a  corpora- 
tion existing-  mider  and  by  virtue  of  the  laws  of  the 
State  of  California,  havmg  its  principal  place  of 
business  in  the  City  and  County  of  San  Francisco. 

That  complainant  Associated  Indemnity  Corpo- 
ration was  and  now  is  an  insurance  corporation  en- 
gaged in  the  writing  of  insur-  [4]  ance  policies  cov- 
ering employees  mider  the  terms  of  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act, 
and  prior  to  the  time  hereinafter  mentioned,  said 
complainant  had  entered  into  a  contract  with  the 
other  complainants  insuring  all  employees  who  sus- 
tained i^ersonal  injuries  arising  out  of  and  in  the 
course  of  their  employment  and  who  were  employed 
on  the  '*S.S.  Prentiss." 

II. 

That  respondent  Warren  H.  Pillsbury  is  and  at 
all  times  herein  mentioned,  was  a  Deputy  Commis- 
sioner of  the  United  States  Employees'  Compensa- 
tion Commission  for  the  Thirteenth  District,  which 
includes  the  State  of  California,  and  as  such  is  ad- 
ministering the  provisions  of  the  ''Longshore- 
men's and  Harbor  Workers'  Compensation  Act" 
(Public,  803,  69th  Congress;  33  U.  S.  Code  901-950) 
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with  liis  principal  office  in  tlic  City  and  County  of 
San  Francisco,  California. 

III. 

That  durin.o-  the  month  of  February,  1937,  re- 
spondent Albert  V.  Steffen  was  in  the  employ  of 
the  complainant  Santa  Cruz  Oil  Company  as  a  ship 
watchman  on  board  the  "S.S.  Prentiss",  which  said 
vessel  was  then  and  there  moored  in  the  harbor-  of 
Long  Beach,   California. 

That  thereafter  said  Steifen  filed  his  claim  for 
compensation  with  the  respondent  Pillsbury  as 
Deputy  Commissioner  for  an  alleged  injur}^  to  said 
respondent  Steffen's  back  purportedly  sustained  by 
said  res])ondent  when  descending  and  sli]^ping  on  a 
ladder  provided  as  a  means  of  ingress  and  egress 
to  the  said  steamship,  ''S.S.  Prentiss."  That  said 
matter  being  placed  in  issue  by  the  answer  of  com- 
plainants herein  was  thereafter  heard  before  Pills- 
bury  as  Deputy  Commissioner  and  said  Pillsbury 
on  the  22d  day  of  August,  1941,  made  an  order  re- 
jecting said  claim  on  the  ground  that  claimant's 
service  at  the  time  of  his  alleged  injury  was  not  of 
a  maritime  character.  [5] 

IV. 

That  thereafter  said  Steffen  instituted  a  proceed- 
ing in  the  above-entitled  court  as  libelant  against 
complainants  as  respondents  therein  claiming  that 
said  matter  and  libelant's  claim  under  said  compen- 
sation act  was  of  a  maritime  nature,  which  said  con- 
tention of  Steffen  was  sustained  by  said  court  and 
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thereafter  was  sustained  by  the  United  States  Cir- 
cuit Court  of  Appeals,  Ninth  Circuit  on  the  9th 
day  of  July,  1943,  in  a  decision  entitled  Hillcone 
SS.  Co.,  et  al.  vs.  Steffen  and  reported  in  136  Fed. 
(2d)   965. 

V. 

That  pursuant  to  said  decision  of  the  Circuit 
Court  of  Appeals,  additional  hearings  were  held  be- 
fore said  Pillsbury  on  September  10,  1943,  and  Sep- 
tember 27,  1943,  and  oral  and  documentary  evidence 
was  received  and  the  matter  then  submitted  for 
decision. 

VI. 

That  thereafter  on  January  11,  1944,  said  Pills- 
bury  filed  his  decision,  '^  Compensation  Order — 
Award  of  Compensation"  in  words  and  figures  as 
follows,  to  wit: 

Such  investigation  in  respect  to  the  above  entitled 
claim  having  been  made  as  is  considered  necessary,  and 
a  hearing  having  been  duly  held  in  conformity  with 
law,  and  compensation  order  having  been  entered  . 
on  August  22,  1941  rejecting  the  claim  for  com- 
pensation in  this  proceeding  upon  the  ground  that 
claimant's  service  at  the  time  of  his  injury  was  not 
maritime  in  character,  and  said  order  having  been 
reviewed  by  the  United  States  District  Court  and 
Circuit  Court  of  Appeals,  and  said  order  annulled 
by  said  courts  with  direction  to  the  Deputy  Com- 
missioner to  take  jurisdection,  and  further  hearing 
having  been  held  and  the  matter  again  submitted 
for  decision,  the  Deputy  Commissioner  makes  the 
following : 
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FINDINGS  OF  FACT 

"Tliat  during  the  iiioiitli  of  February,  1938,  the 
claimant  above  named  was  iii  the  empk)y  of  the  em- 
ployer above  named,  Santa  Cruz  [6]  Oil  Company, 
at  Long  Beach  in  the  State  of  California  in  the  13th 
Compensation  District,  established  under  the  pro- 
visions of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act,  and  that  the  liability  of  the 
emjiloyer  for  compensation  under  said  Act  was  in- 
sured by  the  Associated  Indemnity  Corporation : 

"That  claimant,  Albert  Y.  Steffen,  was  employed 
at  said  time  as  a  ship  watchman  on  board  the  S.S. 
"Prentiss."'  That  during  said  month,  the  exact  date 
not  ascertainable,  claimant  sustained  personal  in- 
jury occurring  in  the  course  of  and  arising  out  of 
said  em]:)loyment  and  resulting  in  disability  as  fol- 
lows :  While  descending  a  gangplank  from  said  ship 
to  the  dock  the  gangplank  fell,  causing  claim.ant  to 
sustain  a  sharp  contusion  to  his  lower  back.  That 
said  contusion  aggravated  and  exacerbated  a  pre- 
vious quiescent  osteo-arthritis  of  the  back,  causing 
it  to  become  painful  and  subsequently  disabling; 

"That  claimant  orally  notitied  Fred  H.  Cordes, 
District  Manager  of  the  employer,  Hillcone  Steam- 
ship Company,  under  whom  claimant  worked 
directly,  on  the  day  of  his  injury  and  on  various 
occasions  thereafter,  that  he  had  sustained  said  fall, 
and  was  in  pain  as  a  result  thereof.  That  the  em- 
ployer did  not  thereafter  or  at  any  time  make  report 
of  said  injury  to  the  Commission  or  to  the  Deputy 
Commissioner  of  this  Compensation  District  as  re- 
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quired  by  Section  30(a)  of  the  Longshoremen's  and 
Harbor  Workers'  Compensation  Act.  That  the  claim 
for  compensation  herein  has  been  filed  within  the 
time  required  by  law ; 

''That  written  notice  of  injuiy  was  not  given 
within  thirty  days  after  the  date  of  such  injury, 
but  that  the  emplo^^r  had  actual  knowledge  of  the 
injury  and  that  the  employer  has  not  been  preju- 
diced by  failure  of  claimant  to  give  notice ; 

''That  the  employer  did  not  furnish  claimant  with 
medical  treatment,  etc.,  in  accordance  with  Section 
7(a)  of  the  said  Act,  or  at  all.  That  the  employer 
assisted  claimant  in  getting  admission  [7]  to  the 
United  States  Marine  Hospital  as  a  seaman  for  the 
treatment  of  his  condition ; 

"That  the  average  amiual  earnings  of  the  claim- 
ant herein  at  the  time  of  his  injury  amoimted  to  the 
sum  of  $1500.00; 

"That  claimant  continued  in  his  employment  with 
distress  and  under  medical  care  until  August  5, 
1938,  when  he  ordered  said  United  States  Marine 
Hospital.  His  wages  were  paid  to  and  including 
August  4,  1938.  He  was  discharged  from  said  hos- 
l^ital  on  December  22,  1941,  and  was  continuously 
disabled  from  labor  until  said  date.  During  said 
time  he  was  ill  from  heart  trouble  and  active  arthritis 
of  the  lower  back,  right  knee  and  left  foot.  The 
arthritis  of  his  lumbar  spine  was  exacerbated  by  his 
injury  and  was  an  important  portion  of  his  illness. 
The  other  conditions  mentioned  above  were  not  the 
result  of,  or  exacerbated  by,  said  injury.    Compen- 
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sation  due  for  said  })eTiod,  176-%  weeks  at  $19.22  a 
week,  is  $4410.71,  no  part  of  which  has  been  paid; 

"That  claimant's  attorney,  A.  A.  Goldstone,  of 
Los  Angeles,  has  rendered  legal  service  to  claimant 
in  the  prosecution  of  his  claim  since  the  return  of 
the  file  from  the  United  States  Circuit  Court  of 
Aj)])eals,  for  which  a  fee  is  approved  in  the  sum  of 
$150.00  and  lien  granted  therefor  upon  com])ensa- 
tion  herein  awarded.  His  disbursements,  if  any,  are 
to  l)c  allowed  for,  when  a  statement  thereof  is  sub- 
mitted. 

"l^pon  the  foregoing  facts,  the  Deputy  Commis- 
sioner makes  the  following: 

AWARD 

That  the  employer,  Hillcone  Steamship  Company 
and  Santa  Cruz  Oil  Company,  and  the  insurance 
carrier.  Associated  Indemnity  Corporation,  shall 
pay  to  the  claimant  compensation  as  follows:  To 
claimant  the  sum  of  $4410.71,  less  however  the  sum 
of  $150.00  to  be  deducted  therefrom  and  paid  to 
claimant's  attorney,  A.  A.  Goldstone,  upon  his  lien 
for  attorney's  fee.  [8] 

Given  under  my  hand  at  San  Francisco,  Cali- 
fornia, this  11th  day  of  January,  1944. 

WARREN  H.  PILLSBURY 
Deputy  Commissioner 
13th  Comx:)ensation  District 

VII. 

That  no  proceedings  for  the  suspension  or  setting 
aside  of  said  compensation  order  filed  January  11, 
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1944,  have  ever  been  instituted  as  provided  in  Sub- 
division (b)  of  Section  921  of  said  Act,  or  elsewhere 
or  at  all.  Under  the  provisions  of  said  Act,  the  said 
order  became  effective  when  filed  on  January  11, 
1944,  and  except  for  these  proceedings  to  suspend 
or  set  aside  said  order  would  become  final  at  the 
expiration  of  thirty  days  after  said  January  11, 
1944. 

VIII. 
That  said  compensation  order  is  not  in  accordance 
with  law  in  the  following  particulars: 

(a)  That  there  was  no  substantial  evidence  to 
warrant  the  finding  of  fact  in  said  order  of  Janu- 
ary 11,  1944,  that  the  alleged  injuries  of  respond- 
ent Steffen  were  sustained  during  the  month  of  Feb- 
ruary, 1938. 

(b)  That  said  Pillsbury  should  have  found,  but 
failed  to  find,  that  the  claim  for  the  alleged  injuries 
of  Steffen  was  barred  by  the  provisions  of  Subdi- 
vision (a)  of  Section  919  of  33  U.  S.  Code. 

(c)  That  said  Pillsbury  erroneously  applied  to 
the  said  claim  the  provisions  of  33  U.  S.  Code,  Sec- 
tion 930(f),  which  said  section  was  not  added  to  the 
said  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act  until  June  25,  1938. 

(d)  That  there  is  no  substantial  evidence  to  sup- 
port the  finding  of  fact  that  claimant  is  entitled  to 
compensation  for  a  [9]  period  of  176%  weeks  at 
$19.22  a  week  or  to  a  total  of  $4,410.71  or  to  any 
other  sum. 
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IX. 

That  coniplaiiiaiit.s  liave  no  adequate  nor  any  remedy 
other  than  by  tliis  proceeding'  wliieh  is  brought  pursu- 
ant to  the  provisions  of  Section  921  of  said  Act  which 
I)rovides  that  if  not  in  accordance  witli  law,  a  com- 
pensation order  may  be  suspended  or  set  aside  in 
whole  or  in  part  through  injunction  proceedings 
bi'ought  by  any  party  or  interest  against  the  Deputy 
Commissioner  making  the  order  and  instituted  in 
the  said  District  Court  for  the  Judicial  District  in 
which  the  injury  occurred,  and  that  proceedings  for 
suspending  or  setting  a.side  of  compensation  order 
whether  revoking  a  claim  or  making  an  award  shall 
not  be  instituted  otherwise  than  as  provided  in  said 
Section  921. 

X. 

That  all  of  said  proceedings  before  the  Deputy 
Commissioner  are  contained  in  a  file  of  the  Deputy 
Conmiissioner  under  claim  No.  1545,  case  No.  2739-1, 
together  with  the  testimony  of  all  witnesses  taken 
before  the  said  Deputy  Commissioner  in  connection 
with  the  alleged  accident  of  said  Steffen. 

That  the  Deputy  Commissioner  should  be  required 
to  file  with  the  clerk  of  this  court,  at  a  time  to  be 
fixed  by  the  court,  a  certified  copy  of  all  proceedings 
had  before  him,  together  with  all  exhibits,  tran- 
scripts of  testimony,  letters  and  documents  of  every 
nature  and  description  received  by  said  Deputy 
Commissioner  in  consideration  of  said  claim. 

^Tierefore,  complainants  pray  that  process  in 
due  form  of  law  according  to  the  course  of  this 
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Honorable  Court  may  issue  and  that  respondents 
may  be  cited  to  appear  and  answer  all  and  singular 
the  matters  hereinbefore  set  forth  and  that  the  or- 
der of  said  Deputy  Commissioner  filed  January  11, 
1944  be  set  aside  and  declared  a  nulli-  [10]  ij  and 
that  a  mandatory  injunction  be  issued  herein  setting 
aside  and  restraining  enforcement  of  said  purported 
order  dated  Jamiary  11,  1944,  and  that  the  respond- 
ents be  permanently  enjoined  from  making  or  at- 
tempting to  make  any  further  orders  with  respect 
to  said  proceeding;  that  pending  the  hearing  of  the 
cause  or  in  less  than  three  days'  notice  to  the  par- 
ties interested  and  the  Deputy  Commissioner,  this 
Honorable  Court  issue  an  interlocutory  injunction 
allowing  the  stay  of  such  payments  pending  the  de- 
termination of  this  cause ;  and  for  such  other  further 
and  different  relief  as  to  the  Court  may  seem  jus- 
tified, and  for  costs  incurred  herein. 
SYEIL  S.  TIPTON 

Proctor  for  Complainants 

State  of  California, 
County  of  Los  Angeles — ss. 

Syril  S.  Tipton,  being  by  me  first  duly  sworn,  de- 
poses and  says:  that  he  is  the  Attorney  for  com- 
plainants and  authorized  to  make  this  verification 
in  the  above  entitled  action;  that  he  has  read  the 
foregoing  Complaint  for  Injunction  and  knows  the 
contents  thereof;  and  that  the  same  is  true  of  his 
own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  upon  his  information  or  belief  and  as 
to  those  matters  that  he  believes  it  to  be  true. 
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That  ho  makes  this  voritication  for  and  on  behalf 
of  said  complainants. 

SYRIL  S.  a'IPTON 

Subscribed  and  svvoni  to  before  me  this  24  day 
of  January,  1944. 

DELLA  ALLAIRE 
Notary  Public  in  and  for  said  County 
and  State 
[Seal] 

My  Commission  expires  October  15,  1946. 

[Endorsed] :    Filed  Jan.  25,  1944.  [11] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  RESPONDENT 
ALBERT  Y.  STEFFEN 

Comes  now  the  respondent  Albert  Y.  Steffen,  and 
answering  the  Complaint  herein,  admits,  denies,  and 
alleges  as  follows: 

I. 

Admits  the  allegations  in  paragraphs  I  and  II  of 
said  complaint. 

II. 

Admits  the  allegations  in  paragraph  III  of  said 
complaint,  except  as  to  ths  date  of  said  accident, 
which  was  in  February,  1938,  and  not  in  February, 
1937,  and  except  as  to  the  manner  in  w4iich  said 
accident  occurred,  and  in  this  connection  this  re- 
spondent alleges  that  a  ladder  extended  from  the 
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bow  of  the  S.S,  Prentiss  to  a  pontoon  adjacent  to 
the  vessel,  and  this  was  the  means  of  access  to  and 
departure  from  the  ship;  that  respondent  [12]  was 
leaving  the  vessel  and  was  descending  the  ladder 
when  the  ladder  shifted  or  became  loosened  at  the 
place  where  it  was  attached  to  the  bow  of  the  boat; 
that  the  ladder  ''let  go"  and  as  a  result,  this  re- 
spondent was  thrown  and  dropped  eight  or  ten  feet 
from  the  ladder  onto  the  pontoon,  landing  on  his 
back. 

Further  answering  said  paragraph  III  of  said 
comj^laint,  as  to  the  time  and  the  liiamier  in  which 
said  accident  occurred  this  ]'espondent  refers  to  the 
transcripts  of  testimony  taken  at  the  hearings  be- 
fore the  respondent  Warren  H,  Pillsbury  on  Feb- 
ruary 5,  1941,  March  18,  1911,  April  17,  1941,  Sep- 
tember 10,  1943,  and  September  27,  1943  (A.M.  and 
P.M.),  a  copy  of  which  transcript  duly  certified  is 
on  tile  in  the  office  of  the  Clerk  of  the  above-entitled 
court,  and  by  this  reference  made  a  part  hereof. 

III. 

Admits  the  allegations  contained  in  paragraphs 
IV,  V,  VI,  and  VII  of  said  complaint. 

IV. 

Denies  generally  and  specifically  each  and  every 
allegation  contained  in  paragraph  VIII  of  said  com- 
plaint except  that  this  respondent  admits  that  an 
error  was  made  in  the  computation  of  compensa- 
tion  in   that   compensation   for    176-3/7   weeks    at 


vs.  Warren  II.  PUhhurij,  ci  aJ.  5?) 

$19.22  a  week  anioiiiits  to  $3390.95  instead  of  $4410.71 
as  awarded. 

Furtlier  answei'ing  said  paragraph  VITT,  this  re- 
spondent alleges  that  complainants  have  admitted 
the  injury  to  this  respondent  and  waived  all  de- 
fenses to  the  claim  of  this  res])ondent  except  the 
jurisdictional  defense  as  to  whether  the  em])loyment 
of  tliis  respondent  at  the  time  of  his  injury  was 
maritime  in  character,  and  this  respondent  alleges 
that  the  issue  as  to  the  maritime  character  of  this 
res])ondent's  employment  at  the  time  of  his  injury 
was  determined  in  favor  of  this  respondent  and 
adversely  to  complainants  and  that  said  determina- 
tion has  become  final. 

Further  answering  said  paragraph  VIII,  this  re- 
spondent alleges  that  the  complainants  had  actual 
knowledge  of  said  acci-  [13]  dent  sustained  by  this 
res]iondent  immediately  after  the  occurrence  of  said 
accident;  that  said  complainants  promised  and  as- 
sured this  respondent  that  this  respondent  would  be 
taken  care  of;  that  complainants  secured  the  admis- 
sion of  this  respondent  into  the  United  States  Ma- 
rine Hospital;  that  this  respondent  trusted  com- 
plainants and  relied  upon  said  promises  and  upon 
said  conduct  and  was  thereby  lulled  into  a  sense  of 
security,  and  that  complainants  are  estopped  to  as- 
sert the  alleged  defenses  or  claims  contained  in  said 
paragraph  VIII  of  said  complaint  or  any  defenses 
to  the  claim  of  this  respondent  for  compensation 
for  his  injury  sustained  as  hereinabove  alleged. 
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V. 

This  respondent  admits  the  allegations  contained 
in  paragraphs  IX  and  X  of  said  complaint. 

For  a  second,  separate,  and  distinct  answer  and 
defense  to  the  Complaint  herein,  this  respondent 
alleges  as  follows: 

I. 
That,  as  shown  by  the  transcripts  of  testimony 
taken  before  the  respondent  Warren  H.  Pillsbury, 
eop3^  of  which  is  on  file  herein,  the  findings  of  fact 
in  the  compensation  order  com]:)lained  of,  except 
the  computation  in  the  finding  as  to  the  total  amount 
of  compensation  due,  are  supported  by  the  evidence 
and  that  under  the  law  such  findings  are  final  and 
conclusive  and  not  subject  to  judicial  review. 

Wlierefore  this  respondent  prays  tliat  judgment 
be  entered  herein  remanding  the  case  to  the  deputy 
commissioner  for  the  sole  purpose  of  making  a  new 
computation  in  the  finding  with   reference  to   the 
total  compensation  due  and  that  the  compensation 
order  be  in  all  other  respects   affirmed,   and  with 
said  judgment,  that  the  complaint  be  dismissed. 
A.  A.  GOLDSTONE  and 
WM.  P.  LORD 
By  A.  A.  GOLDSTONE 

Proctors  for  Respondent 
Albert  V.  Steffen  [14] 

State  of  California, 
County  of  Los  Angeles — ss. 

A.  A.  Goldstone,  being  first  duly  sworn  on  behalf 
of  the  respondent  Albert  V.  Steffen,  deposes  and 
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says:  That  he  has  read  the  foregoing  Answer  of 
Respondent  Albert  V.  Steffen  and  knows  the  con- 
tents thereof,  and  the  same  is  true  of  his  own  knowl- 
edge except  as  to  matters  which  are  therein  stated 
on  information  and  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  trne;  that  said  respondent 
is  absent  from  the  County  of  Los  Angeles,  where 
his  attorney  has  his  office,  and  that  affiant  is  said 
i'es))ondent  Albert  B.  Steffen 's  attorney  and  there- 
fore makes  this  affidavit. 

A.  A.  GOLDSTOXE 

Su])scribed  and  sworn  to  before  me  this  10th  day 
of  March,  1944. 

DON  R.  LEHMAN 
Notary  Public  in  and  for  said  County 
and  State 
[Seal] 

Received  copy  of  the  within  Answer  this  10  day 
of  March,  1944. 

SYRIL  S.  TIPTON 

Attorney  for  Complainants 

Received  copy  of  the  within  Answer  this  10th  day 
of  Mar.,  1944. 

CHARLES  H.  CARR 

U.S.  Attorney 
R.  McKAY 

Attorney  for 

[Endorsed] :    Filed  Mar.  10,  1944.  [15] 
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[Title  of  District  Coui-t  and  Cause.] 

NOTICE  OF  MOTION  FOR 
SrM:MARY  JUDGMENT 

To  the  Complainants  Herein  and  to  Svril  S.  Tipton, 
Their  Attorney: 

You  and  each  of  you  will  please  take  notice  that 
on  :March  27, 1944,  at  the  hour  of  10:00  o'clock  A.M., 
or  as  soon  thereafter  as  counsel  may  be  heard,  the 
respondent  Albeit  V.  Steffeu,  by  his  attorneys.  wiU 
move  this  Honorable  Court  to  enter  upon  the  plead- 
ings and  upon  the  record  herein  summaiy  judgment 
in  favor  of  this  respondent,  dismissiusr  the  action, 
and  in  support  thereof  this  respondent  says: 

1.  That  as  shown  by  the  pleadings  and  record 
filed  herein,  the  complaint  does  not  state  a  cause  of 
action  or  claim  against  this  respondent  upon  which 
relief  could  be  gi-anted. 

2.  That  as  shown  by  the  pleadings  and  record 
filed  herein,  the  findings  of  the  respondent  deputy 
commissioner  in  the  com-  [16]  pensation  order  com- 
plained of  are  suppoited  by  evidence  in  the  tran- 
scripts of  testimony  taken  at  the  hearings  before 
the  deputy  commissioner  and.  luider  the  law.  said 
findings  of  fact  are  final  and  conclusive  and  not 
subject  to  judicial  review. 

3.  That  as  shown  by  the  pleadings  and  the  record 
filed  herein,  the  compensation  order  complained  of 
is  in  all  respects  in  accordance  with  the  law. 

4.  That  the  pleadings  show  that  there  is  no  issue 
as  to  any  material  fact  and  that  the  respondents 
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are,  as  a  matter  of  law,  entitled  to  jndg:iiient  as 
prayed  for  in  the  answer,  remanding  the  case  and 
dismissing  the  complaint. 

A.  A.  GOLDSTONE  and 
WM.  P.  LORD 
By  A.  A.  GOLDSTONE 

Proctors  for  Res])ondent 
Albert  V.  Steffen  [IT] 

Received  cop}'  of  the  within  Notice  this  10th  day 
of  March,  1944. 

SYRIL  S.  TIPTON 

Attorney  for  Complainants 

Received  co])y  of  the  within  Notice  this  lOth  day 
of  Mar.,  1944. 

CHARLES  H.  CARR 

U.  S.  Attorney 
R.  MacKAY 

Attorney  for _._ 

[Endorsed]:    Filed  :\rar.  10,  1944.  [21] 


[Title  of  District  Court  and  Cause.] 

ANSWER  OF  DEFENDANT  WARREN  H. 
PILLSBURY,  COMMISSIONER 

Now  comes  the  Respondent,  Warren  H.  Pillsbury, 
deputy  conunissioner,  L'nited  States  Employees' 
Compensation  Commission,  and  for  his  answer  to 
the  complaint  herein: 

1.  Admits  the  allegations  contained  in  para- 
graphs numbered  1  and  2. 

2.  Admits  the  allegations  contained  in  paragraph 
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numbered  3,  except  as  to  the  date  of  the  alleged 
injury  which  was  February,  1938,  and  not  Febru- 
ar}',  1937,  and  excej)t  as  to  the  manner  in  which  the 
accident  occurred,  as  to  both  of  which  facts  respond- 
ent refers  to  the  transcripts  of  testimonj^  taken  at 
the  hearings  before  him  on  Februaiy  5,  1941,  March 
18,  1941,  April  17,  1941,  September  10,  1943,  and 
September  27,  1943  (a.m.  and  p.m.),  a  copy  of  which 
transcript  duly  certified  is  on  file  in  the  office  of  the 
Clerk  of  the  above  entitled  court,  and  by  this  refer- 
ence made  a  part  hereof.  [22] 

3.  Admits  the  allegations  contained  in  para- 
graphs numbered  4,  5,  6,  and  7. 

4.  Denies  the  allegations  contained  in  paragraph 
numbered  8  except  that  respondent  admits  that  an 
error  was  made  in  the  computation  of  compensation 
in  that  compensation  for  176-3/7  weeks  at  $19.22  a 
week  amounts  to  $3390.95  instead  of  $4410.71  as 
awarded. 

5.  Admits  the  allegations  contained  in  para- 
graphs numbered  9  and  10,  and  attaches  the  record 
considered  by  the  deputy  commissioner  prior  to 
filing  of  the  compensation  order  complained  of. 

Further  answering  the  complaint,  the  respondent 
deputy  commissioner  avers  that,  as  shown  by  the 
transcripts  of  testimony  taken  before  him,  copy  of 
which  is  on  file  herein,  the  findings  of  fact  in  the 
compensation  order  complained  of,  except  the  com- 
putation in  the  finding  as  to  the  total  amount  of 
compensation  due,  are  supported  hy  evidence  and, 
imder  the  law,  such  findings  are  final  and  conclusive 
and  not  subject  to  judicial  review. 
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Wherefore,  this  respondent  ])rays  that  judgment 
be  entered  herein  remanding  the  case  to  the  deputy 
commissioner  to  make  a  new  comjHitation  in  the 
fuiding  with  reference  to  tlie  total  compensation  due 
and  that  the  compensation  order  be  in  all  other  re- 
spects affirmed,  and  with  such  judgment,  that  the 
complaint  be  dismissed. 

CHARLES  H.  CARR 

United  States  Attorney 
RONALD  WALKER 

Assistant  United  States 
Attorney 

Attorneys  for  Respondent 
Pillsbury 

[Endorsed]:    Filed  Mar.  15,  1944.  [23] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR 
SUMMARY  JUDGMENT 

To  the  Complainants  Herein,  and  to  Syril  S.  Tipton, 
their  attorney: 

You  and  each  of  you  will  please  take  notice  that 
on  the  27th  day  of  March,  1944  at  the  hour  of  ten 
0  'clock  A.  M.  or  as  soon  thereafter  as  counsel  may 
be  heard.  Respondent  Warren  H.  Pillsbury,  Deputy 
Commissioner,  by  his  attorneys,  will  move  this  Hon- 
orable Court  to  enter  upon  the  pleadings  and  upon 
the  record  herein  summary  judgment  in  favor  of 
defendant,  dismissing  the  action,  and  in  support 
thereof  respondent  says: 
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1.  That,  as  shown  by  the  pleadings  and  record 
filed  herein,  the  complaint  does  not  state  a  cause  of 
action  or  claim  against  this  respondent  upon  which 
relief  could  be  granted. 

2.  That,  as  shown  by  the  pleadings  and  record 
filed  herein,  the  findings  of  the  deputy  commissioner 
in  the  compensation  order  [24]  complained  of  are 
supported  by  evidence  in  the  transcripts  of  testi- 
mony taken  at  the  hearings  before  the  deputy  com- 
missioner and,  under  the  law,  said  findings  of  fact 
are  final  and  conclusive  and  not  subject  to  judicial 
review. 

3.  That,  as  shown  by  the  pleadings  and  the  rec- 
ord filed  herein,  the  compensation  order  complained 
of  is  in  all  respects  in  accordance  with  law. 

4.  That  the  pleadings  show  that  there  is  no  issue 
as  to  any  material  fact  and  that  the  respondents  are, 
as  a  matter  of  law,  entitled  to  judgment  as  prayed 
for  in  the  answer,  remanding  the  case  and  dismiss- 
ing the  complaint. 

CHARLES  H.  CARR 

United  States  Attorney 
RONALD  WALKER 

Assistant  United  States 
Atttorney 

Attorneys  for  Respondent 
Pillsbury 

[Endorsed]:    Filed  Mar.  15,  1944.  [25] 
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[Title  of  District  Court  mul  Cause.] 

MEMORANDUM  IN  SUPPORT  OF  DEFEND- 
ANT'S MOTION  FOR  JUDGMENT 

Plaintiffs  tiled  this  proceeding  for  judicial  re- 
view of  the  administrative  action  under  the  provi- 
sions of  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act  of  March  4,  1927  (44  Stat.  1424, 
33  U.S.C.A.  sec.  901,  et  seq.). 

The  facts  in  this  case,  as  found  by  the  deputy 
conunissioner,  are  substantially  as  follows: 

"That  during  the  month  of  February,  1938, 
the  claimant  above  named  was  in  the  employ 
of  the  employer  above  named,  Santa  Cruz  Oil 
Company,  at  Long  Beach  in  the  State  of  Cali- 
fornia in  the  13th  Compensation  District,  estab- 
lished under  the  provisions  of  the  Longshore- 
man's and  Ha]'bor  Workers'  Compensation  Act, 
and  that  the  liability  of  the  employer  for  com- 
pensation under  said  Act  was  insured  by  the 
Associated  Indemnity  Corporation; 

"That  claimant,  Albert  V.  Steffen,  was  em- 
ployed at  said  time  as  a  ship  watchman  on 
board  the  S.S.  'Prentiss'.  That  during  said 
month,  the  exact  date  not  ascertainable,  claim- 
ant sustained  personal  injury  occurring  in  the 
course  of  and  arising  out  of  said  employment 
and  resulting  in  disability  as  follows:  While 
descending  a  gangplank  from  said  ship  to  the 
dock  tlie  gangplank  fell,  causing  claimant  to 
sustain  a  sharp  contusion  to  his  lower  back. 
That  said  contusion  aggravated  and  exacer- 
bated  a   previous   quiescent   osteo-arthritis   of 
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the  back,  causing  it  to  become  painful  and  sub- 
sequentl}^  disabling; 

"That  claimant  orally  notified  Fred  H. 
Cordes,  District  Manager  of  the  employer,  Hill- 
cone  Steamship  [26]  Company,  mider  whom 
claimant  worked  directly,  on  the  day  of  his  in- 
jury and  on  various  occasions  thereafter,  that 
he  had  sustained  said  fall,  and  was  in  pain  as 
a  result  thereof.  That  the  employer  did  not 
thereafter  or  at  any  time  make  report  of  said 
injury  to  the  Commission  or  to  the  Deputy 
Commissioner  of  this  Compensation  District  as 
required  by  Section  30(a)  of  the  Longshore- 
men's and  Harbor  Worker's  Compensation  Act. 
That  the  claim  for  compensation  herein  has 
been  filed  within  the  time  required  by  law; 

"That  written  notice  of  injury  wa,s  not  given 
within  thirty  days  after  the  date  of  such  in- 
jury, but  that  the  employer  had  actual  knowl- 
edge of  the  injury  and  that  the  employer  has 
not  lieen  prejudiced  by  failure  of  claimant  to 
give  notice; 

"That  the  employer  did  not  furnish  claimant 
with  medical  treatment,  etc.,  in  accordance  with 
Section  7(a)  of  the  said  Act,  or  at  all.  That 
the  employer  assisted  claimant  in  getting  ad- 
mission to  the  United  States  Marine  Hospital 
as  a  seaman  for  the  treatment  of  his  condition; 

"That  the  average  annual  earnings  of  the 
claimant  herein  at  the  time  of  his  injury 
amounted  to  the  sum  of  $15.00.00; 
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"That  claimant  continued  in  liis  employment 
with  distress  and  under  medical  care  until 
August  5,  1938,  when  he  entered  said  United 
States  Marine  Hospital.  His  wages  were  ])aid 
to  and  including  August  4,  1938.  He  was  dis- 
charged from  said  hospital  on  December  22, 
1941,  and  was  continuously  disabled  from  labor 
until  said  date.  During  said  time  he  was  ill 
from  heart  trouble  and  active  arthritis  of  the 
lower  back,  right  knee,  right  foot  and  left  foot. 
The  arthritis  of  his  lumbar  spine  was  exacer- 
bated by  his  injury  and  was  an  impoi-tant  ])ot- 
tion  of  his  illness.  The  other  conditions  men- 
tioned above  were  not  the  result  of,  or  exacer- 
bated by,  said  injury.  Compensation  due  for 
said  period,  116%  weeks  at  $19.22  a  week,  is 
$4410.71,  no  part  of  which  has  been  paid;" 

On  August  22,  1941,  the  deputy  commissioner 
filed  a  previous  compensation  order  in  this  case  in 
which  he  rejected  the  claim  for  compensation  upon 
the  ground  that  claimant's  employment  was  not 
maritime  and  that  his  injury  did  not  come  within 
the  purview  of  the  Longshoremen's  Act.  Claimant 
thereafter  brought  a  proceeding  for  review^  of  said 
order  of  rejection.  The  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division,  set  aside  the  order  of  rejection  and  the 
United  States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit, affirmed  the  action  of  the  district  court  and 
remanded  the  case  to  the  deputy  commissioner  for 
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further  action  in  confoiTnity  with  the  opinion.  Sev- 
eral hearings  were  subsequently  held  by  the  deputy 
commissioner  on  September  10,  1943,  and  Septem- 
ber 27,  1943,  and  upon  the  evidence  adduced  at  said 
hearings,  as  well  as  upon  the  [27]  evidence  heard 
at  the  previous  hearings,  the  deputy  commissioner 
filed  the  compensation  order  of  January  11,  1944, 
complained  of. 

Plaintiffs'  complaint  states  four  reasons  (para- 
grajDh  8)  why  the  compensation  order  allegedly  is 
not  in  accordance  with  law.  The  reasons  as  alleged 
are  in  substance:  (a)  that  there  is  no  evidence  for 
the  finding  that  the  injury  occurred  in  February, 
1938,  (b)  that  the  deputy  commissioner  failed  to 
find  that  the  claim  was  barred  by  the  statute  of 
limitations  (the  complaint  refers  to  subdivision  (a) 
of  section  919  of  33  U.S.C. — this  apparently  is  in 
error,  as  section  919  does  not  relate  to  the  time  limit 
for  filing  claims ;  reference  was  probably  intended 
to  section  913(a),  which  provides  for  the  period 
within  which  a  claim  may  be  filed),  (c)  that  section 
930(f)  (which  was  enacted  June  25,  1938)  of  33 
U.S.C.  is  inapplicable  to  extend  the  period  for  filing 
the  compensation  claim  in  this  case,  and  (d)  that 
there  is  no  evidence  to  support  the  finding  that 
claimant  is  entitled  to  compensation  for  176-3/7 
weeks  at  $19.22  per  week,  or  a  total  of  $4410.71,  or 
to  any  other  sum. 

Before  proceeding  to  indicate  the  evidence  which, 
in  our  opinion,  supports  the  findings  complained  of 
((a)  and  (d),  supra),  it  may  not  be  inappropriate 
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to  invite  the  court's  attention  to  the  following  well- 
established  principles  of  compensation  law: 

The  Longshoremen's  Act  should  be  liberally  con- 
strued in  favor  of  the  injured  employee  or  his  de- 
pendent family:  Baltimore  &  Philadelphia  Steam- 
boat Co.  V.  Norton,  deputy  commissioner,  284  U.S. 
408  (1932);  Fidelity  Casualty  Co.  of  New  York  v. 
Burris,  61  App.D.C.  228,  59  F.(2d)  1042  (1932); 
Associated  General  Contractors  of  America,  Inc. 
et  al.  V,  Cardillo,  deputy  commissioner,  70  App. 
B.C.  303,  106  F.(2d)  327  (1939) ;  De  Wald  v.  Balti- 
more &  O.  R.  Co.,  71  F.(2d)  819  (CCA.  4,  1934), 
certiorari  denied  October  8,  1934,  293  U.S.  581. 

In  the  absence  of  substantial  evidence  to  the  con- 
trar}'  the  i)resumption  is  ''That  the  claim  comes 
within  the  provisions  of  this  Act":  Section  20(a) 
of  the  Longshoremen's  Act. 

The  burden  is  on  the  plaintiff  to  show  that  there 
was  no  [28]  evidence  before  the  deputy  commis- 
sioner to  support  the  compensation  order  com- 
plained of  in  the  bill;  Grant  v.  Marshall,  deputy 
commissioner,  56  F.(2d)  654  (B.C.  Wash.  1931); 
United  Employees  Casualty  Co.  v.  Summerous,  151 
S.W.(2d)  247  (Tex.  1941);  Nelson  v.  Marshall, 
deputy  commissioner,  56  F.(2d)  654  (B.C.  Wash. 
1931)  ;  Gulf  Oil  Corporation  v.  McManigal,  deputy 
commissioner,  49  F.Supp.  75  (B.C.  N.B.  W.Va. 
1943). 

The  findings  of  fact  of  the  deputy  commissioner 
supported  by  evidence  should  be  regarded  as  final 
and  conclusive  and  not  subject  to  judicial  review: 
South  Chicago  Coal  &  Bock  Co.,  et  al.  v.  Bassett, 
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deputy  commissioner,  309  U.S.  251  (1940);  Del 
Vecchio  v.  Bowers,  296  U.S.  280  (1935) ;  Voehl  v. 
Indemnity  Insurance  Co.  of  North  America,  288 
U.S.  162  (1933)  ;  Crowell,  deputy  commissioner  v. 
Benson,  285  U.S.  22  (1932) ;  Jules  C.  L'Hote,  et  al. 
V.  Crowell,  deputy  commissioner,  286  U.S.  528 
(1932),  71  C.J.  1297,  sec.  1268;  Parker,  deputy  com- 
missioner V.  Motor  Boat  Sales,  Inc.,  314  U.S.  244 
(1941). 

Logical  deductions  and  inferences  which  may  be 
and  are  drawn  by  the  deputy  commissioner  from 
the  evidence  should  be  taken  as  established  facts 
and  are  not  judicially  reviewable:  Liberty  Mutual 
Ins.  Co.  V.  Gray,  deputy  commissioner,  137  F.(2d) 
926  CCA.  9,  1943)  ;  Michigan  Transit  Corporation 
V.  Brown,  deputy  commissioner,  56  F.(2d)  200 
(B.C.  Mich.  1929) ;  Del  Vecchio  v.  Bowers,  296  U.S. 
280  (1935)  ;  Eastern  Steamship  Lines,  Inc.  v.  Mona- 
han,  deputy  commissioner,  et  al.,  21  F.Supp.  535 
(B.C.  Me.  1937) ;  Grain  Handling  Co.  Inc.  v.  Mc- 
Manigal,  deputy  commissioner,  23  F.Supp.  748  (D.C. 
N.Y.  1938) ;  Simmons  v.  Marshall,  deputy  commis- 
sioner ,  94  F.(2d)  850  (CCA.  9,  1938);  Lowe, 
deputy  commissioner  v.  Central  R.  Co.  of  New 
Jersey,  113  F.(2d)  413  (CCA.  3,  1940)  ;  Parker  v. 
Motor  Boat  Sales,  Inc.,  314  U.S.  244  (1941). 

The  deputy  commissioner  is  not  bound  to  accept 
the  oi)inion  or  theory  of  any  particular  medical 
examiner.  He  may  rely  upon  his  own  observation 
and  judgment  in  con j miction  with  the  evidence :  [29] 
Liberty  Stevedoring  Co.,   Inc.  v.   Cardillo,   deputy 
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commissioner,  18  F.Siipp.  729  (D.C.  N.Y.  1937); 
Joyce  V.  United  States  Dei)iity  Commissioner,  33 
F.(2d)  218  (D.C.  Me.  1929);  Jarka  Corporation  of 
Philadelphia  v.  Norton,  deputy  commissioner,  56 
F.(2d)  287  (D.C.  Penn.  1930) ;  E.  S.  Booth  v.  Mona- 
han,  dei)uty  commissioner,  56  F.(2d)  168  (D.C.  Me. 
1930) ;  Zurich  General  Accident  &  Liability  Insur- 
ance Co.  V.  Marshall,  deputy  commissioner,  42  F. 
(2d)  1010  (D.C.  Wash.  1930);  Baltimore  &  Ohio 
R.R.  Co.  V.  Clark,  de])uty  commissioner,  56  F.(2d) 
212  (D.C.  Md.  1932);  Ryan  Stevedorino-  Co.,  Inc. 
et  al.  V.  Norton,  deputy  commissioner,  et  al.,  50  F. 
Su])p.  221  (D.C.  E.D.  Pa.  1943). 

Notwithstanding-  sharp  conflict  in  the  evidence  on 
question  of  disability,  the  injured  emiDloyee's  testi- 
mony alone  is  sutftcient  to  sustain  an  award  in  his 
favor :  Independent  Pier  Co.  v.  Norton,  deputy  com- 
missioner, 54  F.(2d)  734  (CCA.  3,  1931). 

The  rio-hts,  remedies  and  procedure  under  the 
Longshoremen's  Act  are  governed  exclusively  by  the 
statute,  and  the  powers  properly  to  be  exercised  hj 
the  court  are  those  only  which  are  expressly  con- 
ferred by  the  said  Act :  Associated  Indemnity  Corp. 
V.  ^Marshall,  deputy  commissioner,  71  F.(2d)  235 
(CCA.  9, 1934)  ;  Shugard  v.  Hoage,  deputy  commis- 
sioner, 67  App.D.C  52,  89  F.(2d)  796  (1937)  ;  Luyk 
V.  Hertel,  242  Mich.  445,  219  N.W.  721  (1928); 
Texas  Indemnity  Ins.  Co.  v.  Pemberton,  9  S.W.(2d) 
65  (Texas  1928)  ;  Nierman  v.  Industrial  Comm.,  329 
111.  623,  161  N.E.  115  (1928)  ;  Town  of  Albion  v. 
Industrial  Commission,  202  Wis.  15,  231  N.W.  249 
(1930).     Compare   also:    Bassett,    deputy   commis- 
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sioner  v.  Massman  Construction  Company,  120  F. 
(2d)  230  (CCA.  8,  1941),  cert.  den.  62  S.Ct.  92. 

The  following  is  a  reference  to  so  much  of  the 
testimony  taken  before  the  deput}^  commissioner  as 
is  considered  sufficient  to  show  that  the  findings  of 
fact  in  the  compensation  order  complained  of  are 
supported  by  evidence.  This  narration  is  not  in- 
tended to  cover  all  of  the  testimony  as,  under  the 
authorities,  it  is  necessary  only  to  show  that  there 
is  evidence  to  support  the  findings  of  fact  of  tlie 
deput}^  commissioner.  [30] 

Albert  V.  Steffen,  claimant,  testified  on  February 
5,  1941,  that  he  M-as  a  watchman  taking  care  of  the 
SS  Prentiss  and  had. been  working  at  that  job  since 
1931  (T.  8,  9)  ;  that  the  vessel  was  undergoing  re- 
pairs and  structural  changes  at  the  time  of  the  acci- 
dent (T.  12) ;  that  as  he  was  coming  off  the  sliip 
do\\ai  a  ladder,  which  extended  from  the  bow  to  a 
sort  of  pontoon,  the  ladder  let  go,  struck  his  knee 
and  he  landed  on  his  back  (T.  12)  ;  that  at  the  time 
he  was  going  down  the  ladder  to  answer  a  call  from 
Mr.  Cordes,  his  superior,  and  that  the  distance  he 
fell  was  about  8  or  10  feet  (T.  13)  ;  that  he  imme- 
diately told  Mr.  Cordes  that  he  had  a  fall  and  the 
latter  told  him  he  would  be  all  right ;  that  he  drove 
his  superior  in  an  automobile,  but  because  of  the 
flood  conditions  they  were  unable  to  continue;  tliat 
his  back  pained  him;  that  he  again  informed  liis 
superior  of  the  accident  and  spent  the  next  three 
days  with  his  superior  in  Los  Angeles,  during  which 
he  had  his  back  attended  to  by  a  physician  (T.  14, 
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15)  ;  that  his  back  got  so  bad  he  was  unable  to  stay 
on  the  shi])  any  more  due  to  the  dani]iness  and  to 
the  stiffness  and  aching-  of  his  back  and  that  he  told 
:\[r.  Cordes  that  something  had  to  be  done  about  his 
back  (T.  15)  ;  that  Mr.  Cordes  sent  him  to  the  U.  S. 
Public  Health  Service  at  San  Pedro  (T.  15,  16)  ;  and 
from  there  he  was  sent  to  the  U.  S.  Marine 
Hospital  at  San  Francisco;  that  his  superior,  Mr. 
Cordes,  came  to  visit  him  at  the  hospital  (T.  16)  ; 
that  his  wages  at  the  time  of  the  injury  were  $125 
a  month,  about  $63  every  two  weeks  (T.  18). 

Claimant  testified  on  April  17,  1941,  that  he  told 
his  superior  that  he  had  an  accident  on  the  ship 
(T.  2)  :  that  the  latter  went  with  him  to  the  U.  S. 
Public  Health  Service  (T.  3);  that  the  accident 
took  iilace  in  March  or  the  latter  part  of  Febru- 
ary, 1938;  that  it  was  at  the  time  of  the  washing 
out  of  the  bridge  and  of  the  big  rain  in  1938  (T.  4)  ; 
that  the  first  time  he  went  to  a  physician  w^as  in 
February,  1938,  and  the  physician  to  whom  he  went 
was  one  suggested  by  the  lady  who  owned  the  pent- 
house where  the  claimant  and  his  superilor,  Mr. 
Cordes,  stayed  on  the  trip  to  Los  [31]  Angeles  im- 
mediately after  the  injury  (T.  14,  15)  ;  that  he  w^as 
also  treated  by  a  chiropractor  (T.  15),  an  M.D.  (T. 
36),  and  that  Mr.  Cordes  also  wanted  him  to  go  to 
an  osteopath  whom  he  recommended   (T.  18). 

Claimant  testified  at  the  hearing  of  September  10, 
1943,  that  he  was  discharged  from  the  U.  S.  Marine 
Hospital  on  December  22,  1941  (T.  3). 

Fred  H.  Cordes,  claimant's  superior,  testified  on 
March  18,  1941,  that  claimant's  wage  was  $125  a 
month  (T.  10). 
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Dr.  Robert  A.  Bilafer  testified  at  the  hearing  of 
April  17,  1941,  that  he  is  a  physician  and  surgeon 
and  a  member  of  the  staff  of  the  U.  S.  Marine  Hos- 
pital ;  that  claimant  was  admitted  to  the  hospital  on 
August  5,  1948  (1938)  (T.  5)  ;  that  the  chief  com- 
plaint was  arthritis  and  that  claimant  stated  that  7 
months  ago  he  fell  from  his  ship,  .striking  his  back 
on  a  pontoon  (T.  6)  ;  that  claimant  could  well  have 
had  an  aggravation  of  a  pre-existing  arthritis  of  the 
spine,  right  knee  and  ankle,  and  that  in  his  opinion 
it  has  given  claimant  considerable  trouble  since  the 
date  of  the  injury  because  of  such  aggravation  (T. 

7)  ;  that  the  back  pain  which  claimant  complains  of 
could  well  have  been  caused  by  the  aggravation  (T. 

8)  ;   that  claimant  was  totally   disabled   for  heavy 
physical  work  at  the  time  of  the  hearing  (T.  10). 

It  will  be  seen  from  the  foregoing  reference  that 
the  deputy  commissioner's  finding  of  fact,  com- 
plained of,  to  the  effect  that  claimant  sustained  an 
injury  to  his  back  in  February,  1938,  and  that  he 
was  disabled  as  a  result  thereof  from  August  5, 
1938,  the  date  of  his  admission  to  the  U.  S.  Marine 
Hospital,  until  at  least  his  discharge  therefrom  on 
December  22,  1941,  a  period  of  176-3/7  weeks,  and 
that  his  wage  rate  w^as  $125  a  month,  or  $1500  a 
year,  are  supported  by  evidence  and,  under  the  au- 
thorities cited  above,  should  be  regarded  as  final  and 
conclusive.  Section  8(b)  of  the  Act  (33  U.S.C.A. 
sec.  908(b)  provides,  in  effect,  that  in  case  of  total 
disability  compensation  shall  be  ]:)aid  on  a  basis  of 

y^  per  cent   [32]   of  the   average  weelcly  wages 
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(Inriiiu-  the  ooiitiimaiipc  tliereof.  As  claimant's  an- 
imal wa.c^e  was  $1500,  his  avevao-e  weekly  wage,  com- 
puted as  provided  in  section  10(d)  (33  U.S.C.A. 
sec.  910(d)),  was  1/52  part  of  said  average  annual 
earnings,  or  $19.22  per  week,  which,  when  multi- 
plied by  176-3/7  weeks,  amounts  to  $3390.95.  The 
cominitation  of  the  deputy  commissioner  in  this  re- 
spect was  in  error  and  the  amount  of  the  award 
sliould  liave  lieen  as  just  stated  instead  of  $4410.71 
as  awarded.  There  is  no  allegation  in  the  bill  that 
the  de])uty  connnissioner  erred  in  applying  section 
10  of  the  compensation  law  (the  section  setting  forth 
the  fornnilae  for  determining  average  weekly  wage), 
and  the  complaint  is  therefore  construed  as  calling 
attention  to  the  error  in  mathematical  computation 
of  compensation. 

The  Compensation  Claim  was  Timely  Filed 

As  stated  above,  it  is  alleged  in  paragraph  8  of 
the  complaint,  in  effect,  that  (b)  the  deputy  com- 
missioner failed  to  find  that  the  claim  was  barred  by 
the  statute  of  limitations,  and  (c)  that  section 
930(f)  of  33  U.S.C.  is  inapplicable  to  extend  the 
period  for  filing  the  compensation  claim  in  this  case. 

Section  13(a)  of  the  Act  (33  U.S.C.A.  sec. 913(a)) 
provides,  in  effect,  that  claim  for  compensation 
shall  be  filed  within  one  year  after  the  injury.  The 
term  'injury",  as  used  in  this  section,  has  been  con- 
strued to  mean  "compensable  injury", — NOT  THE 
DATE  OF  THE  ACCIDENT,  but  the  time  from 
which  the  employee  had  a  basis  under  the  statute 
upon  which  to  claim  compensation,  such  basis  being 
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only  the  EXISTENCE  OF  DISABILITY  FOR 
WORK  RESULTING  IN  A  LOSS  OF  WAGES. 
DiGiorgio  Fruit  Corp.,  et  al.  v.  Norton,  deputy  com- 
missioner, et  al.,  93  F.(2d)  119  (CCA.  3,  1937), 
cert.  den.  302  U.S.  767;  Potomac  Electric  Power 
Co.  V.  Cardillo,  deputy  commissioner,  107  F.(2d) 
962  (App.  D.C  1939);  Kropp  v.  Parker,  deputy 
commissioner,  et  al.,  8  F.  Supp.  290  (D.CMd.  1934). 
Therefore,  within  the  application  of  section  13(a)  as 
interpreted  by  the  decisions  above  cited,  all  under 
the  Longshoremen's  Act,  the  claim  in  the  present 
case  was  [33]  timely  filed. 

Claimant  was  not  disabled  for  work  until  August, 
1938,  when  he  entered  the  Marine  Hospital,  so  that 
if  section  13(a),  supra,  WERE  THE  ONLY  section 
applicable  in  this  case  with  respect  to  the  time  for 
filing  claim,  it  would  have  been  necessary  for  claim- 
ant to  file  his  claim  not  later  than  August,  1939.  Sec- 
tion 13(a),  however,  is  not  the  only  section  which  is 
applicable.  Section  30(f)  of  the  Act  (33  U.S.C.A.  sec. 
930(f))  provides  that  where  the  employer  has 
knowledge  of  an  injury  of  an  employee  and  fails, 
neglects  or  refuses  to  file  a  report  thereof  in  the 
mamier  and  as  required  by  the  provisions  of  sub- 
division (a)  of  section  30  of  the  Act,  the  limitations 
of  section  13(a)  shall  not  begin  to  run  against  the 
claim  or  in  favor  of  either  the  employer  or  the 
carrier  mitil  such  EMPLOYER'S  REPORT  shall 
have  been  filed.  The  evidence  shows  that  the  em- 
ployer knew  of  the  injury  and  it  is  uncontradicted 
that  no  such  required  report  was  ever  filed  with 
the  dei^uty  commissioner.    The  employer  and  car- 
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v'wY  appavontly  do  not  contend  that  they  gave  notice 
to  tlie  de])nty  Ci^nmissioner,  hnt  they  maintain  that 
because  section  3()(f)  was  added  to  the  Act  on  June 
25,  1938,  which  was  subsequent  to  tlie  date  of  the 
accident,  it  did  not  have  tlie  effect  of  extending 
claimant's  time  for  filing  claim  for  com])ensation 
resulting  from  the  disability  which  began  on  August 
5,  1938. 

Section  30(f)  in  effect  tolls  the  limitations  of  sec- 
tion 13(a)  until  such  time  a.s  the  re])ort  of  injury 
which  the  statute  requires  has  been  filed  by  the  em- 
ployer or  carrier  with  the  de])uty  commissioner.  It 
is  well  recognized  that  a  statute  of  limitations  is 
remedial  or  ])rocedural  legislation  and  that  the 
])eriod  in  which  to  file  a  claim  may  be  extended  by 
amendment  to  the  law  where  the  right  to  file  a  claim 
liad  not  expired  jn-ior  to  the  amendment.  Orton  v. 
Olds  Motor  Works,  240  N.Y.S.  570,  229  App.Div. 
46  (1930);  Wentz  v.  Price  Candy  Company,  168 
S.W.(2d)  462  (Mo.  App.  1943)  ;  Seneca  v.  Yale  and 
Towne  Manufacturing  Company,  16  Atl.(2d)  754, 
142  Pa. Super.  470  (1941);  Matkosky  v.  Midvale 
Company,  18  Atl.(2d)  [34]  102,  143  Pa.Super.  197 
(1941).  In  the  Orton  case,  supra,  the  injury  oc- 
curred on  February  14,  1928.  At  that  time  the  law 
provided  that  the  right  to  claim  compensation  should 
be  barred  unless  within  one  year  after  the  accident 
a  claim  for  compensation  was  filed  with  the  Com- 
mission. The  law  M^as  amended,  effective  July  1, 
1928,  permitting  the  filing  of  a  claim  for  compen- 
sation after  the  expiration  of  one  yeav  from  the  date 
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of  accident,  but  not  exceeding  two  years,  where  the 
Commisison  shall  find  that  such  filing  shall  be  in  the 
interest  of  justice.  Claimant  filed  his  claim  on  March 
6,  1929,  which  the  Commission  accepted.  Upon  a 
review  of  the  compensation  award  the  court  said 
that  it  saw  "no  reason  why  the  amendment  should 
not  apply  to  claims  accrued  BUT  NOT  EXTIN- 
QUISHED.  This  claim  had  not  been  extinguished 
at  the  time  the  amendment  went  into  effect.  The 
year  for  filing  a  claim  did  not  expire  until  the  fol- 
lowing February.  The  amendment  became  part  of 
the  provision  of  the  statute  dealing  with  rules  of 
limitation  in  the  prosecution  of  a  claim  affecting 
the  remedy  only  and  not  the  substantive  right  to 
compensation.  The  period  of  limitation,  though  it 
had  begun  to  run,  could  be  extended  by  the  board." 
There  have  been  no  decisions  under  the  I.orig- 
shoremen's  Act  holding  whether  or  not  section 
30(f),  extending  the  period  for  filing  claims,  ap- 
plies to  claims  for  injuries  which  had  accrued  but 
which  had  not  expired  at  the  time  of  the  effective 
date  of  the  amendment.  In  two  cases,  however,  in- 
volving an  amendment  to  section  22  of  the  Act,  the 
courts  have  held  that  the  amendment  was  retro- 
active. In  the  case  of  New  Amsterdam  Casualty 
Company  v.  Cardillo,  deputy  commissioner,  108 
F.(2d)  492  (App.D.C),  the  court  said: 

"We  think  Congress  had  the  power  TO  EX- 
TEND or  to  contract  the  PERIOD  OF  LIMI- 
TATION as  applicable  to  an  indemnity  claim 
EITHER  PENDING  or  subsequently  brought. " 
(Emphasis  supplied) 
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See  to  the  same  effect,  Bethlehem  Shipbuikliiiijj 
Corporation  v.  Cardillo,  de])uty  commissioner,  102 
F.(2d)  299  (CCA.  3,  1939).  [35] 

The  case  of  Paramino  Lumber  Co.  v,  Marshall, 
de])nty  commissioner,  309  U.S.  370,  which  originated 
in  the  ninth  U.  S.  Circuit,  involved  a  private  Act 
of  Congress  which  directed  the  deputy  commissioner 
to  review  a  compensation  order  filed  under  the 
Longshoremen's  Act  although  the  right  to  do  so 
mider  the  latter  Act  HAD  EXPIRED  five  years 
I)reviously.  In  the  court  below,  27  F.Supp.  823,  and 
before  the  Supreme  Court,  the  employer  and  carrier 
had  strenuously  urged  that  "the  lapse  of  the  time 
limit  on  such  statutory  causes  of  action  not  only 
bars  the  remedy  but  destroys  the  liability  as  well." 
(See  argument  for  ai)pellants  on  page  373  of  309 
U.S.  and  dissenting  opinion  in  the  court  below,  27 
P.Supp.  823,  826).  The  Supreme  Court  stated  in 
this  respect : 

"The  argument  of  appellants  is  that  the 
original  award  was  an  adjudication  on  which 
further  review  was  barred  prior  to  the  enact- 
ment of  the  private  act;  that  thereby  rights 
and  obligations  w^re  finally  determined,  the 
deprivation  of  which  took  from  appellants  a 
substantive  immunity  from  further  claims  of 
Clark  and  created  in  Clark  new  substantive 
rights. 

"*  *  *  But  we  do  not  agree  that  the  immu- 
nity obtained  by  the  lapse  of  the  time  for  re- 
view is  the  type  of  immunity  which  protects 
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its  beneficiary  from  retroactive  legislation  au- 
thorizing review  of  the  claim.  This  private 
act  does  not  set  aside  a  judgment,  create  a  new 
right  of  action  or  direct  the  entry  of  an  award. 
The  hearing  provided  for  is  subject  to  the  pro- 
Adsions  of  the  general  act  for  longshoremen's 
and  harbor  workers'  compensation.  It  does  not 
operate  to  create  new  obligations  where  none 
existed  before.   *   *   * 

''It  is  unimportant  whether  the  claim  per- 
sisted after  the  bar  or  ended  with  the  running 
of  limitation.  To  cure  a  fault  of  administration 
Congress  ma}^  validly  enact  this  act." 

If,  then,  a  l)arred  right  may  be  RESTORED  by 
a  private  relief  measure  (barred  after  lapse  of 
time),  it  would  seem  clear  a  fortiori  that  a  time 
limit  may  be  extended  by  a  general  amendment  to 
the  law  and  such  extension  apply  in  cases  in  which 
the  bar  of  limitations  has  not  as  yet  operated.  This 
case  should  be  regarded  as  controlling  in  princi])le. 

It  would  appear,  therefore,  in  the  instant  case, 
that  claimant,  who  was  injured  in  Februaiy,  1938, 
and  whose  disability  began  in  August,  1938,  came 
within  the  protection  of  section  30(f)  [36]  which 
became  law  on  June  25,  1938,  which  was  long  before 
the  expiration  date  for  filing  claim  under  the  lav;  as 
it  stood  prior  to  its  amendment. 

CONCLUSION 

In  view  of  the  above  it  is  respectfully  submitted 
that  the  findings  of  the  deputy  commissioner,  com- 
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]ilainod  of,  with  reference  to  the  date  of  injury,  the 
nature  and  extent  of  ek\imant's  disability  resulting- 
tlierefroni,  the  average  weekly  wage,  and  the  weekly 
rate  of  compensation,  are  all  supported  by  evidence 
and  are,  therefore,  final  and  conclusive.  In  view  of 
the  error  in  computation  as  to  the  total  amount  of 
compensation  due,  it  is  respectfully  urged  that  the 
case  be  remanded  to  the  deputy  commissioner  to 
compute  correctly  the  total  amount  of  compensa- 
tion due,  after  having  rendered  judgment  finding 
that  the  com])ensation  order  in  all  other  respects 
is  in  accordance  with  law,  with  dismissal  of  the 
complaint  as  to  all  other  matters. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  IN  OPPOSITION  TO 

RESPONDENT'S  MOTION 

FOR  JUDGMENT 

Point  I 

The  Answer  of  the  Respondent,  Warren  H.  Pills- 
bury,  deputy  Commissioner,  United  States  Em- 
ployees' Compensation  Commission,  and  the  An- 
swer of  the  Respondent,  Albert  V.  Steffen,  both 
admit  that  there  has  been  an  error  in  the  computa- 
tion, so  that  it  is  admitted  by  the  pleadings  that 
in  no  event  should  the  Award  be  for  more  than 
176%  weeks  at  $19.22  a  week,  which  according  to 
my  figures  is  the  sum  of  $3389.92. 

It  being  admitted  that  there  was  an  error  in  the 
computation,  the  Motion  to  Disnn'ss  should  not  l)e 
granted,  and  a  decree  should  enter  herein,  fixing  the 
Award  in  the  correct  amomit.  [38] 

Point  II. 
It  will  have  to  be  conceded  that  under  the  law 
that  if  the  deputy  commissioner's  findings  are  sup- 
ported by  evidence  they  should  be  affirmed,  so  that 
the  real  point  in  issue  here  other  than  on  the 
amount,  as  above  set  out,  is  whether  or  not  the  Re- 
spondent, Albert  V.  Steffen,  had  a  cause  of  action 
against  the  Complainants  herem,  as  he  did  not  file 
his  claim  with,  the  commissioner  within  the  period 
of  one  year  from  February,  1938,  the  date  fomid  by 
the    commissioner    to    be    the   date    of    injury,    as 
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provided  by  Section  13(a)   of  tlie  Act   (33  U.S.C. 
913(a)). 

Facts : 

A.  It  is  undisputed  that  the  accident  causing  the 
injui'v  to  tlie  Respondent,  Albert  V.  Steffen,  oc- 
curred in  February,  1938,  and  tliis  fact  was  so  found 
by  the  connni.ssion,  su])ported  b}^  substantial  evi- 
dence. 

B.  It  is  undisputed  that  tlie  Respondent,  Albei:"t 
V.  Steft'en,  did  not  Hie  a  claim  with  the  commis- 
sioner until  on  or  about  January  20,  1941,  and  that 
thereafter  at  tlie  first  hearing  the  defendants  raised 
the  issue  that  the  claim  was  barred  by  ^•irtue  of 
Section  13  of  the  Act. 

C.  It  is  undis])uted  that  in  February  of  1938 
Section  13(a)  of  the  Act  provided  in  effect  that  a 
claim  should  be  barred  unless  filed  within  one  year 
after  the  injury. 

D.  It  is  undis|)uted  that  Subdivision  (f)  of  Sec- 
tion 30  of  the  Act,  providing  that  Section  13(a) 
should  not  begin  to  run  until  a  report  was  filed  with 
the  commissioner,  did  not  become  effective  until 
June  25,  1938. 

The  issue  then  is :  Did  the  amendment  of  Section 
30  of  the  Act  by  adding  thereto  Subdivision  (f)  on 
June  25,  1938  extend  the  time  within  which  the  Re- 
spondent, Albert  V.  Steffen,  could  properly  file  his 
claim  with  the  commissioner  under  the  provisions  of 
Section  13(a)  of  the  Act?  [39] 

The  Respondents  have  attempted  to  avoid  the  pro- 
visions of  Section  13(a)  of  the  Act  as  it  existed  in 
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February  of  1938  by  claiming  that  the  injury  re- 
ceived by  Albert  V.  Steffens  did  not  iDecome  a  com- 
])ensable  injury  until  August  of  1938,  and  that, 
therefore,  the  provision  of  Subdivision  (f)  of  Sec- 
tion 30  of  the  Act  would  be  applicable  at  the  time 
of  injury. 

In  support  of  this  contention  the  Respondents 
have  cited  DiGiorgio  Fruit  Corp.,  et  al.  vs.  Norton, 
93  F.(2d)  119;  Potomac  Electric  Power  Co.  vs. 
Cardillo,  107  F.(2d)  962  and  Kropp  vs.  Parker,  8 
F.Supp.  290. 

In  answer  to  this  contention  and  to  the  cases  cited 
by  Respondents,  we  wi.sh  to  call  the  attention  of  the 
Court  to  the  fact  that  Steffens'  injury  was  clearly 
joatent,  and  he  gave  immediate  notice  to  his  em- 
ployer of  the  injury,  and  such  being  the  case  the 
date  of  accident  and  the  date  of  injury  are  one  and 
the  same. 

Liberty  Mutual  Ins.  vs.  Parker,  19  F.Supp. 
686 — Chestnut,   District   Judge. 

''This  is  a  suit  to  set  aside  a  Compensation  Award 
by  the  deputy  commissioner  under  the  Longshore- 
men's and  Harbor  Workers'  Comi)ensation  Act. 
There  is  no  controversy  as  to  the  facts,  the  con- 
tention being  only  that  the  Award  is  not  in  accord- 
ance with  law  because  the  employee's  claim  was  not 
filed  'Svithin  one  year  after  the  injury",  as  required 
by  Section  13(a)    (33  U.S.C.A.  913(a)). 

Briefly  condensed,  the  facts  as  found  by  the 
Deputy  Commissioner  were  as  follows:  The  em- 
ployee  had  been   employed   around   the   Baltimore 
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Harbor  as  a  longshoi'eiiiaii  for  about  thirty-five 
years  and  at  tlie  time  of  his  accident  and  injury 
in  the  particular  case,  had  been  employed  as  a  hatch 
boss  for  several  years  prior  thereto  by  the  employer 
the  Baltimore  Stevedoring  Company,  of  which  the 
Liberty  Mutual  Insurance  Company  was  the  insurer. 
During  the  first  week  in  December,  1934,  the  em- 
ployee, in  the  course  of  his  usual  work,  slipped  on 
a  ship's  deck  and  fell  against  the  mast  [40]  catch- 
ing his  weight  on  his  right  thumb.  He  mentioned  it 
to  his  foreman  but  no  visible  injury  was  ap])arent 
and  the  employee  continued  his  work  during  the  re- 
mainder of  the  day;  but  shortly  thereafter  his  liand 
grew  somewhat  stiff  and  that  evening  a  small  knot 
appeared  on  the  back  of  his  hand  which  subse- 
quently proved  to  be  a  ganglion  resulting  from  the 
strain.  It  gradually  grew  larger  until  about  a  month 
thereafter  the  employee  showed  his  hand  to  his  per- 
sonal physician  who  told  him  "it  will  have  to  be 
cut  out";  and  some  months  later  he  visited  the 
Johns  Hopkins  Hospital  where  he  was  told  that  if 
his  hand  did  not  hurt  or  bother  him  he  need  do 
nothing  about  it.  He  made  no  complaint  to  the  em- 
ployer until  February,  1936,  when  he  found  that 
the  fingers  of  his  right  hand  were  being  somewhat 
affected,  and  then  applied  to  the  office  of  his  em- 
ployer for  medical  treatment.  He  continued  to  work 
until  May  5,  1936,  when,  at  the  employer's  expense 
a  surgical  operation  was  performed  which  removed 
the  ganglion,  then  about  the  size  of  a  guinea  egg, 
and  he  returned  to  work  on  May  25,  1936. 
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The  employer  made  no  report  of  the  accident  to 
the  Deputy  Commissioner  until  February  17,  1936; 
and  the  claimant  filed  no  claim  with  the  Deputy 
Commissioner  until  April  8,  1936,  more  than  a  year 
after  the  date  of  the  accident.  The  claimant  was 
not  actually  disabled  from  the  accident  (in  the 
sense  of  loss  of  time  from  work)  until  May  5,  1936. 
The  Deputy  Commissioner  found  that  the  employer 
had  not  been  x)rejudiced  by  failure  to  receive  written 
notice  of  the  accident  because  its  foreman  had  been 
verbally  notified  at  the  time. 

At  the  hearino-  of  the  claim  the  insured  by  its 
counsel,  placed  its  objection  to  any  award  ou  the 
ground  of  lack  of  written  notice  within  thirty  days 
and  failure  to  file  claim  within  a  year  after  the  in- 
jury. But  the  former  objection  is  not  pressed,  not 
being  made  in  the  plaintiff's  bill  of  complaint  here. 
The  insurer  does,  however,  earnestly  press  the  sec- 
ond objection  as  an  important  [41]  question  of  law 
desj)ite  the  small  amount  of  the  award  of  only 
$34.35,  It  was  stated  by  counsel  at  the  hearing  that 
although  the  amount  of  the  award  has  actually  been 
paid  the  suit  was  not  moot  because  the  insurer  would 
have  a  right  of  recovery  although  it  was  intimated 
that  the  point  was  being  insisted  on  in  this  case  for 
decision  as  a  precedent  rather  than  as  a  basis  for 
recovery. 

The  DeiDuty  Commissioner  based  his  legal  con- 
clusion in  favor  of  the  claimant  on  the  case  of 
Kropp  V.  Parker,  Deputy  Commissioner,  8  F.Su])p. 
290,  decided  in  this  court  September  29,  1934.    It 
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was  there  lield  that  the  term  ''injury"  as  used  in 
section  913  was  not  neceHsarily  synonymous  with  the 
word  ''accident"  but  should  be  construed  in  the 
sense  of  "compensable  injury."  So  construed  it 
was  held  that  a  claim  for  a  latent  injury  was  within 
time  althoug'h  not  filed  until  more  than  one  year 
after  the  accident  where  the  injury,  which  finally 
resulted  in  a  brain  tumor,  as  found  by  the  Deputy 
Commissioner,  was  not  diagnosed  until  very  shortly 
before  the  claim  was  filed  and  where  the  employee 
had  not  previously  been  disabled  from  work.  There 
has  a])parently  been  no  other  federal  decision  on 
the  ])recise  ])oint  either  ])rior  or  subsequent  to  the 
Kro])])  Case  although  I  note  that  it  was  cited  with 
apparent  apjjroval  by  Judge  Adkins  of  the  United 
States  District  Court  for  the  District  of  Columbia 
in  Connnercial  Casualty  Insurance  Company  v, 
Hoage,  Deputy  Commissioner,  2  S.D.C.Reports,  26, 
28.  As  stated  in  the  opinion  in  the  Kropp  Case,  the 
construction  aj^plied  to  the  statute  was  in  accord- 
ance with  the  majority  of  state  court  decisions  on 
similarly  worded  workmen's  compensation  statutes. 
It  is  not  intended  in  this  case  to  depart  in  any  way 
from  the  decision  there  made. 

But  the  facts  in  this  case  are,  in  my  opinion, 
clearly  distinguishable  from  the  Kropp  Case  in  the 
important  point  that  the  injury  sustained  by  the 
employee  in  this  case  became  patent  and  fully  o]> 
servable  almost  immediately  after  the  accident  and 
more  [42]  than  a  year  before  the  claim  was  filed. 
The  swelling  on  the  back  of  the  claimant's  hand  be- 
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came  apparent  on  the  very  evening  of  the  accident 
and  had  increased  to  such  a  size  within  a  month  that 
he  was  definitely  advised  by  his  physician  that  it 
would  have  to  be  cut  out.  From  his  testimony  at 
the  hearing  it  is  quite  apparent  that  he  was  reluc- 
tant to  have  the  operation  and  that  he  endeavored 
to  abate  the  swelling  by  personal  treatment  in  the 
use  of  hot  water  and  other  applications.  As  his 
work  was  not  directly  interfered  with  by  the  gan- 
glion on  the  back  of  the  hand  and  as  he  had  no  pain 
therefrom,  he  apparently  preferred  to  go  on  work- 
ing, rather  than  undergo  the  personal  discomfort 
of  a  surgical  operation  which,  however,  he  had  been 
told  would  be  necessary.  Therefore  we  have  a  case 
where  the  injury  sustained  was  practically  contem- 
X)oraneous  with  the  accident  and  where  the  injury 
was  clearly  patent  and  not  latent. 

Xor  is  there  an}^  difficulty  in  distinguishing  this 
case  factually  from  the  Kropp  Case,  when  injury 
is  construed  as  meaning  "compensable  injury.''  The 
claimant  was  advised  within  a  month  after  the  acci- 
dent that  he  would  need  a  surgical  operation  and  by 
section  7,  as  amended  (33  U.S.C.A.  §907)  he  was 
entitled  to  receive  this  at  the  expense  of  the  em- 
l^loyer;  such  surgical  treatment  being  classed  by 
section  6  (33  U.S.C.A.  §906)  as  a  part  of  the  com- 
pensation to  which  the  employee  is  entitled. 

I  therefore  conclude  that  the  award  in  this  case 
nuist  be  set  aside  as  not  in  accordance  with  law,  be- 
cause the  employee's  claim  was  not  tiled  within  a 
year  after  the  injury  occurred. 
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Counsel  may  submit  tlie  appropriate  order  in  due 
course. ' ' 

Tlie  contention  of  these  Respondents  on  this  point 
and  the  case  as  cited  by  them  is  further  answered  by 
the  following  case: 

Kobilkin  vs.  Pillsbury,  103  Fed. (2d)  667— 
Circuit  Court  of  Appeals,  Ninth  Circuit; 
April  14,  1939.  [43  ] 

Certiorari  granted  (affirmed)  rehearing  denied. 

Opinion  by  Healy,  Circuit  Judge. 

"A])pellant  filed  a  claim  for  compensation  under 
the  Longshoremen's  and  Harbor  Workers'  Compen- 
sation Act,  33  U.S.C.A.  §901  et  seq.  Upon  denial  of 
his  claim  lie  brought  suit  by  petition  in  equity  to 
set  aside  the  order  of  the  de|)uty  commissioner,  in- 
voking §21  (b)  of  the  act.  The  a])peal  is  from  a  de- 
cree granting  a  motion  to  dismiss,  addressed  to  the 
petition. 

Appellant,  as  the  pleading  discloses,  was  employed 
by  the  ]\Iatson  Navigation  Company  as  a  longshore- 
man. On  June  7,  1935,  during  the  unloading  of  a 
vessel  a  bag  of  sugar  which  was  being  raised  from 
the  hold  dropped  off  a  sling  load  and  struck  appel- 
lant on  his  left  shouldder.  It  was  found  that  he  had 
sustained  a  bad  bruise  and  in  consequence  he  was 
wholly  disabled  for  three  weeks  following  the  acci- 
dent, during  which  time  compensation  was  volun- 
tarily paid  him.  Thereafter,  although  working  with 
some  physical  impairment,  he  suffered  no  loss  of 
wages  on  accomit  of  the  injury  mitil  January  9, 
1937.  On  the  latter  date  he  had  a  severe  pain  in  his 
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slioulder,  went  to  a  physician  of  his  own  choice  for 
treatment,  and  was  later  removed  to  a  hospital, 
where  he  was  operated  npon  on  January  27,  1937 
for  excision  of  the  subteloid  bursa  of  the  shoulder. 
At  that  time  a  separation  of  the  bones  of  the 
shoulder  at  the  acromio-clavicular  articulation  was 
noted.    On  March  3,  1937  appellant  tiled  his  claim. 

The  deputy  commissioner  denied  the  claim  on  the 
grcnmd  that  it  had  not  been  filed  within  one  year 
from  the  date  of  the  last  payment  of  compensation 
and  was  therefore  barred.  The  question  here  is 
whether  the  ruling  was  proper.  §13 (a)  of  the  act 
provides,  'the  right  to  compensation  for  disability 
mider  this  chapter  shall  be  barred  unless  a  claim 
therefor  is  tiled  within  one  year  after  the  injury 
*  *  *  except  that  if  payment  of  com]iensation  has 
lieen  made  without  an  award  on  account  of  such  in- 
jury *  *  *  a  claim  may  be  [44]  filed  within  one 
year  after  the  date  of  the  last  payment.'  33  U.S. 
C.A.  §913 (a).  §22,  so  far  as  material,  provides  that 
'upon  his  own  initiative,  or  upon  the  application  of 
any  part  in  interest,  oii  the  ground  of  a  change  in 
conditions  or  because  of  a  mistake  in  a  determina- 
tion of  fact  by  the  deputy  commissioner,  the  deput,y 
commissioner  may,  at  any  time  prior  to  one  year 
after  the  date  of  the  last  payment  of  compensation, 
whether  or  not  a  compensation  order  has  been 
issued,  or  at  any  time  prior  to  one  year  after  the 
rejection  of  a  claim,  review  a  compensation  case 
in  accordance  with  the  procedure  prescribed  in  re- 
spect of  claims  in  section  919.'  33  U.S.C.A.  §922. 

Appellant  makes  the   contention,   probably   war- 
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ranted  by  tlio  record,  that  tlie  aeromio-olaviciilar 
dislocation  liad  originally  been  overlooked  and  was 
not  recognized  until  the  performance  of  the  opera- 
tion for  the  removal  of  the  bursa  in  January,  1937. 
The  point  involved  is  a  novel  one  under  the  federal 
act,  has  been  earnestly  presented,  and  we  have  given 
it  careful  consideration.  The  argument  is  that  the 
external  injury  or  bruise  was  immediately  recog- 
nized and  compensated,  but  that  the  dislocation  was 
not  recognized  until  January,  1937,  when  it  became 
disabling.  The  external  and  internal  injuries,  it  is 
said,  nuist  be  considered  in  effect  as  separate  in- 
juries; and  since  the  latter  was  not  discovered  or 
discoverable  until  more  than  one  year  after  the  last 
payment  of  compensation  for  the  former,  the  limi- 
tation does  not  commence  to  run  until  the  existence 
of  the  injury  can  reasonably  be  ascertained. 

Such  is  claimed  to  be  the  rule  in  respect  of  latent 
injuries  under  the  state  laws;  and  a  number  of 
cases,  collected  on  the  margin,  are  cited  in  support 
of  the  contention.  Turning  as  they  necessarily  do  on 
the  wording  of  specific  statutes,  these  cases  are  of 
little  aid  in  the  present  inquiry.  With  the  notable 
exception  of  the  Nebraska  authorities,  we  are  un- 
able to  agree  that  they  support  appellant's  views. 
An  opinion  of  the  District  Court  of  Maryland  in 
[45]  Kropp  vs.  Parker,  8  F.Supp.  290,  involving 
the  Longshoremen's  Act,  leans  in  appellant's  direc- 
tion, but  compare  the  later  opinion  of  that  court  in 
Liberty  Mutual  Ins.  Co.  v.  Parker,  D.C.,  19  F.Supp. 
686.   Needless  to  say,  cases  like  Marsh  v.  Lidustrial 
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Accident  Commission,  supra,  note,  and  Hoage  v. 
Employers  Liability  Assurance  Co.,  62  App.D.C.  77, 
64  F.2d  715,  which  deal  with  occupational  diseases, 
are  not  to  be  accepted  as  authority  in  a  situation 
like  the  present.  Possibly  the  decision  of  the  Third 
Circuit  Court  of  Appeals  in  DiGiorgio  Fruit  Corp. 
T.  Norton,  93  F.2d  119,  may  be  classified  among 
cases  of  the  latter  type.  But  if  the  condition  there 
dealt  with  was  purely  an  accidental  injury,  and  not 
an  occupational  disease  or  infection,  we  are  not  able 
to  understand  the  court's  implied  conclusion  that  it 
arose  'in  the  course  of  employment'. 

Decisions  arising  under  statutory  provisions 
analogous  to  those  of  the  federal  act  generally  hold 
tliat  the  date  of  injury,  and  not  the  subsequent  date 
when  incapacit}'  develops,  is  the  one  from  which 
the  time  limitation  nuist  be  reckoned.  O'Esau  v. 
E.  W.  Bliss  Co.,  188  App.Div.  385,  177  N.Y.S.  203; 
Williams  v.  Safety  Casualty  Co.,  129  Tex.  181,  102 
S.W.2d  178;  Travelers  Ins.  Co.  v.  Burden,  5  Cir., 
94  F.2d  880,  883;  Cooke  v.  Holland  Furnace  Co., 
200  Mich.  192,  166  N.W.  1013,  L.R.A.  1918E,  552; 
Sandahl  v.  Department  of  Labor  and  Industries, 
170  Wash.  380,  16  P.2d  623;  Ehrhart  v.  Industrial 
Accident  Commission,  172  Cal.  621,  627,  158  P. 
193,  195,  Ann.Cas.  1917E,  465 ;  McLaughlin  v.  West- 
ern Union  Telegra])h  Co.,  5  Cir.,  17  F.2d  574;  Silva 
V.  Wheeler  &  Williams,  Ltd.,  32  Hawaii  920. 

(1,  2)  The  terms  'injury'  and  'disability',  sepa- 
rat-ely  defined  in  the  statute,  are  not  synonymous.  It 
has  not  been  suggested  that  the  injury  from  which 
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appellant  suffers  is  an  occupational  disease.  Ad- 
mittedly, it  is  an  accidental  injury  arising-  in  the 
course  of  employment.  It  was  inflicted  at  the  time 
of  the  accident,  [46]  not  when  its  full  extent  was 
first  noted  at  the  later  time.  The  trauma  in  fact 
resulted  in  an  innnediate  though  temporary  dis- 
ability for  which  ai)])ellant  was  paid  compensation. 
The  circumstance  that  aj^pellant  again  became  dis- 
abled a  year  and  a  half  later,  and  the  more  serious 
nature  of  the  injury  was  then  for  the  first  time  rec- 
ognized, does  not  change  the  situation.  The  claim 
was  not  filed  until  more  than  a  year  after  the  occur- 
rence of  the  injury  and  more  than  a  year  after  the 
last  payment  of  compensation.  Under  the  plain 
terms  of  §13 (a)  of  the  statute  the  claim  is  barred. 
If  we  turn  to  §22  and  assume  a  change  of  condition 
we  again  encounter  the  statutory  bar. 

(3-5)  It  was  the  manifest  Congressional  intent  to 
deny  compensation  in  all  cases  of  disability  arising 
from  accidental  injury  unless  claim  is  filed  within 
the  time  limited.  No  provision  is  made  for  excep- 
tional cases.  We  agree  that  the  act  is  to  be  liberally 
construed,  but  neither  the  deputy  commissioner  nor 
the  courts  have  the  power  to  legislate;  and  nothing 
short  of  legislation  would  make  relief  possible  in  a 
case  like  this. 

(6,  7)  Appellant  should  have  filed  his  petition 
as  a  libel  on  the  admiralty  side  of  the  district  court. 
See  Twin  Harbor  Stevedoring  &  Tug  Co.  et  al.  v. 
Marshall  et  al.,  9  Cir.,  103  F.2d  513,  this  day  de- 
cided.   The  cause  is  remanded  to  that  court  with 
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instructions  to  treat  the  petition  as  a  libel,  the 
motion  to  dismiss  as  an  exception  to  its  sufficiency 
(Admiralty  Eule  Sup.  Ct.  27,  28  U.S.C.A.  follow- 
ing section  723),  and  to  enter  a  decree  of  dismissal. 

The  decree  is  vacated  with  instructions  to  trans- 
fer to  admiralty  docket  and  decree  a  dismissal." 

It  can  be  seen  from  the  above  citations  that  the 
terms  "injury"  and  "disability"  under  the  Fed- 
eral statutes  are  not  synonymous,  and  that  under 
the  statute  the  injury  in  the  matter  before  us  oc- 
curred in  February,  1938,  as  found  by  the  referee 
in  his  Award.  [47] 

In  this  matter  the  commissioner  found  on  substan- 
tial evidence  that  the  injury  occurred  in  February, 
1938,  and  under  the  law  as  it  existed  at  that  time 
the  year  within  which  the  respondent,  Steffen, 
could  perfect  his  claim  by  filing  with  the  commis- 
sioner started  to  run  in  February  of  1938  and  ex- 
pired in  February  of  1939,  and  upon  the  expiration 
of  this  period  in  February  of  1939  the  respondent, 
Albert  V.  Stelfen,  no  longer  had  a  claim,  as  the 
filing  of  the  claim  within  the  year  is  jurisdictional. 

Does  Subdivision  (f)  of  Section  30  of  the  Act  Have 
Retroactive  Affect  *? 
In  this  regard  it  must  be  remembered  that  Sec- 
tion 13(a),  the  limiting  statute,  was  not  amended  or 
extended.  The  only  action  taken  by  Congress,  effec- 
tive June  25,  1938,  was  the  addition  of  Subdi- 
vision (f)  to  Section  30  designating  certain  condi- 
tions under  which  Section  13(a)  should  not  be 
operative. 
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Tho  rospondoiits  liave  recited  the  folh^wiiig  cases 
ill  siip])ort  of  tlieir  contention  that  Siil)divi8ion  (f) 
of  Section  30  sliould  be  ftiven  retroactive  effect, 
tliese  cases  referring  to  Section  22  of  tlie  Act. 

In  the  case  of  New  Amsterdam  Casualty  Com- 
pany vs.  Cardillo,  108  F.(2d)  492,  the  Court  held 
that  the  amendment  to  Section  22  was  operative 
and  further  held  that  the  language  of  the  section 
indicated  the  intention  of  Congress  to  make  it  retro- 
active. 

Page  493.  "The  language  of  the  amendment 
definitely  indicates  the  intention  of  Congress 
to  make  it  both  retroactive  and  prospective, 
for  the  words  are    .    .    ." 

In  other  words,  in  the  New  Amsterdam  case  the 
Court  in  conformity  with  the  well  established  prin- 
ciple of  law  held  that  the  statute  clearly  indicated 
that  it  was  the  intention  that  the  statute  should  be 
I'etroactive,  which  is  not  true  insofar  as  Subdivi- 
sion (f)  of  Section  30  is  concerned.  [48] 

Bethlehem  Shipbuilding  Corporation  vs.  Cardillo, 
102  F.(2d)  299,  cited  by  Respondents.  As  I  inter- 
pret this  case,  it  does  not  hold  Section  22  of  the 
Act  to  be  retroactive,  for  at  page  303  we  find  the 
following : 

''In  other  words  the  new  Award  made  un- 
der Section  22  WAS  NOT  a  retroactive  appli- 
cation of  Section  22,  but  a  prospective  one  and 
in  accordance  with  the  law  existing  at  the  time 
it  was  made." 
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The  third  case  cited  by  respondents  on  this  point, 
Paramino  Lumber  Co.  vs.  Marshall,  309  U.S.  370, 
Court  below  27  F.Supp.  823,  I  do  not  believe  is  in 
point  for  the  reason  that  this  case  turned  entirely 
on  the  question  of  the  constitutionality  of  a  private 
statute.  In  the  Paramino  case  Congress  passed  a 
special  Act  directing  the  commissioner  to  give  Mar- 
shall certain  benefits.  It  did  not  in  this  Act  change 
any  of  the  sections  of  the  law,  and  in  the  interpre- 
tation and  holding  in  favor  of  Marshall  the  Court 
held  that  the  private  statute  was  merely  curative. 
''It  is  an  Act  to  cure  a  defect  in  administration 
developed  in  the  handling  of  a  compensable  claim." 
Statutes  will  be  interpreted  prospectively  unless 
the  language  of  the  statute  admits  of  no  other  con- 
struction. 

In  re  Cederbaum,  27  Fed.Supp.  1014; 

In  re  Gasterger  &  Co.,  25  F.(2d)  642; 

Colgate  vs.  Palmolive  Pub.  Co.  vs.  U.  S.,  37 
Fed.Supp.  794  at  page  797. 

"Every  statute  operates  on  future  Acts  un- 
less a  contrary  intent  is  expressly  declared. 
The  [49]  Supreme  Court  has  so  stated  in  an 
imbroken  line  of  cases  from  the  earliest  day 
to  the  present  ...  a  law  is  presumed  in  the 
absence  of  clear  expression  to  the  contrary  to 
operate  prospectively."  Citing  Hassett  vs. 
Welch,  303  U.S.  303. 
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A  statute  is  j)resuined  to  operate  prospectively 
only. 

In  re  Ritz-Carlton  Restaurant  and  Hotel  Co., 

24  Fed.Supp.  78; 
Com.  Internal  Revenue  vs.  Marshall,  91  F. 

(2d)   1010; 
Sovereign  vs.  Casados,  21  Fed.Supp.  989. 

California  cases  that  a  statute  shall  be  inter]n'eted 
prospectively  only  unless  there  is  a  clear  intention 
to  the  contrary: 

Montecito  County  Water  District  vs.  Doulton, 

193  Cal.  398; 
Krause  vs.  Rarity,  210  Cal.  641. 

Point  III. 

The  filing  of  his  claim  with  the  deputy  commis- 
sioner within  one  year  from  February,  1938,  as  pro- 
vided by  Section  13(a)  of  the  Act  was  jurisdic- 
tional, aiid  the  failure  of  Steffen  to  file  the  claim 
within  such  time  deprived  the  commissioner  of 
jurisdiction  to  hear  this  matter. 

Slade  vs.  Branham,  48  Fed.Supp.  769,  No- 
vember, 1942. 

The  filing  of  a  claim  within  one  year  is  juris- 
dictional. 

Section  13  of  the  Act  (33  U.S.C.A.  913) ; 
Dawson  vs.  Jahneke,  33  Fed.Supp.  668,  June 
1940  at  page  670.  [50] 

Compliance  with  the  statute  as  to  the  time  of 
filing  is  jurisdictional. 


100  Assoc.  Indemnity  Corp.,  et  al. 

The  Longshoremen's  Act  created  in  favor  of  the 
injured  employee  a  right  which  he  did  not  have  be- 
fore, a  right  unknown  to  the  common  law,  and  in  or- 
der to  assert  such  right  the  employee  must  bring 
his  action  or  file  his  claim  within  the  time  specified 
in  the  Act. 

Yomig  vs.  Hoage,  90  Fed.  (2d)  395  at  page 
400. 

"...  the  rule  is  established  that,  where  a 
statute  gives  a  right  of  the  character  in  ques- 
tion, a  right  imknown  to  the  common  law,  and 
limits  the  time  within  which  an  action  shall  be 
brought  to  assert  it,  the  limitation  defines  and 
controls  the  right. 

In  that  view  the  objection  made  here  is  juris- 
dictional, and  here  there  are  no  equities  which 
we  can  properly  consider." 

Callahan  vs.  Chesapeake  &  O.  Ry.  Co.,  40 
Fed.Supp.  353,  September  6,  1941;  Swin- 
ford.  District  Judge. 

"The  case  is  before  me  on  the  defendant's  motion 
to  dismiss  the  complaint.  The  action  is  brought  un- 
der and  pursuant  the  i^rovisions  of  the  Federal  Em- 
ployer's Liability  Act,  Title  45  U.S.C.A.  Sections 
51  to  59  inclusive. 

The  alleged  injury  occurred  on  October  8,  1937. 
At  that  time  the  Act  in  question  provided:  'No 
action  shall  be  maintained  mider  this  chapter  miless 
commenced  within  two  3ears  from  the  day  the  cause 
of  action  accrued.'   Section  56. 
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On  Auiiust  n,  1939,  an  anioiuliiiont  to  the  Act 
became  effective  which  provided:  *No  action  shall  be 
maintained  under  this  cha])ter  unless  commenced 
within  tliree  years  from  the  day  the  cause  of  action 
accrued.'  [51] 

Til  is  action  was  commenced  October  5,  1940.  It 
will  thus  be  seen  that  the  statute  was  changed  from 
two  years'  limitation  to  three  years'  limitation  be- 
fore the  two  years  had  expired  and  that  plain'tiff  com- 
menced his  action  after  the  two  years  had  expired 
but  within  three  years  from  the  time  the  action 
accrued. 

(1)  Tliis  question  of  limitation  embodied  in  the 
Act  giving  the  remedy  is  a  jurisdictional  fact  which 
must  appear  from  the  face  of  the  complaint. 

(2,  3)  The  plaintiff's  remedy  arose  under  the 
Act  that  was  in  effect  at  the  time  the  alleged  injury 
occurred  and  not  the  Act  of  August  11,  1939.  That 
became  the  law  after  the  right  to  seek  the  remedy 
which  he  seeks  here  had  accrued.  Had  there  been 
no  Employer's  Liability  Act  he  would  have  had  no 
cause  of  action  based  on  the  allegations  of  his  com- 
plaint. Since  he  adopts  a  remedy  prescribed  by  this 
particular  statutoiy  enactment  he  is  bound  to  assert 
the  prescribed  conditions  in  their  entirety.  The 
Act  with  its  accompanying  conditions,  which  was  in 
existence  at  the  time  of  the  accident,  not  some  later 
Act  with  different  conditions.  The  limitation  pro- 
visions of  the  Act  are  an  integral  part  of  the  remedy 
which  he  seeks  to  assert  and  must  be  alleged  and 
proved.    Any  other  construction  would  i:)resent  an 
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intolerable  condition  which  would  substitute  judi- 
cial legislation  for  the  constitutional  authority  of 
the  legislative  body  through  which  and  only  through 
w^hich  this  plaintiff  ever  had  the  particular  remedy. 
One  relying  for  redress  upon  a  statute  must  bring 
the  facts  alleged  within  the  statutory  conditions. 

The  rule  is  stated  in  the  syllabus  from  Morrison 
V.  Baltimore  &  Ohio  Railroad  Company,  40  App. 
D.C.  391,  Ann.  Cas.  1914C,  page  1026,  as  follows: 
'Under  the  Federal  Employers'  Liability  Act  of 
June  11,  1906  (Fed.St.Ann.  1909  Supp.  p.  585)  the 
time  within  which  the  suit  must  be  brought  oper- 
ates as  a  limitation  of  the  liability  itself  as  created, 
and  not  of  the  remedy  alone.  It  is  a  condition  at- 
tached to  the  right  to  sue  at  all.  Time  has  been  [52] 
made  of  the  essence  of  the  right,  and  the  right  is 
lost  if  the  time  is  disregarded.  The  liability  and 
the  remedy  are  created  by  the  same  statute,  and  the 
limitations  of  the  remedy  are  therefore  to  be  treated 
as  limitations  of  the  right.' 

(4)  This  is  not  a  case  in  which  a  general  statute 
of  limitation  is  relied  upon.  In  such  case  the  statute 
must  be  plead.  But  it  is  a  case  in  which  the  statu- 
tory remedy  provides  as  a  condition  precedent  that 
the  action  thereon  must  be  commenced  within  a 
prescribed  time.  Such  fact  is  jurisdictional  and  may 
be  raised  by  motion  to  dismiss.  Bell  v.  Wabash  Ry. 
Co.,  8  Cir.,  58  F.2d  569. 

(5)  It  is  a  well  recognized  rule  of  statutory  con- 
struction that  a  law  will  not  be  considered  retro- 
active unless  such  legislative  intent  clearly  appears 


vs.  Warren  II.  PillshKrif,  et  al.  103 

from  the  contoxt  of  tlie  statuto  itself.  H.asset  v. 
Welch,  303  U.S.  303,  58  S.Ct.  559,  82  L.Ed.  858, 
and  cases  cited  in  the  opinion  in  that  case. 

It  is  significant  that  the  enactment  of  Angnst  11, 
1939,  makes  no  snch  ])rovision.  Had  (^ongress  so 
intended  it  would  nndouhtedly  have  said  so. 

The  motion  to  dismiss  should  be  sustained.  An 
order  to  that  effect  is  this  day  entered." 

It  is  respectfully  submitted  tliat  the  am<Mmt  of 
the  Award  herein  is  admittedly  in  error,  and  that, 
therefore,  the  motion  for  Summary  Jnd,2:ment  and 
dismissal  of  the  Complaint  should  be  denied. 

It  is  respectfully  submitted  that  the  date  of  in- 
jury was  found  by  the  referee  and  supported  by  sub- 
stantial evidence  to  be  in  February  of  1938.  That 
by  virtue  of  the  law  the  provisions  of  Section  13(a) 
of  the  Act  became  operative  in  February  of  1938. 
That  in  order  for  the  respondent,  Steffen,  to  perfect 
the  rights  he  might  have  by  virtue  of  the  Longshore- 
men's and  Harbor  Workers'  Act  it  was  incumbent 
upon  him  to  tile  his  claim  with  the  deputy  [53]  com- 
missioner within  one  year  from  the  date  of  injury 
February,  1938.  That  the  failure  of  the  respond- 
ent, Steffen,  to  so  file  his  claim  with  the  deputy 
commissioner  deprived  the  deputy  commissioner  of 
jurisdiction  of  the  matter,  as  the  Act  which  cre- 
ated the  right  in  Steffen  also  created  the  limitation. 

Wherefore,  it  is  respectfully  submitted  that  the 
motion  for  a  Summary  Judgment  should  be  denied, 
and  that  the  complainants  herein  should  have  a  de- 
cree in  conformity  herewith. 
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Resi^ectfiilly  submitted, 
SYRIL  S.  TIPTON 

Attorney  for  Complainants 
(Affidavit  of  Service  by  mail.) 
[Endorsed]:    Filed  Mar.  22,  1944.  [54] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  OE  DECISION 

This  is  a  proceeding  on  the  admiralty  side  of  the 
court  where  an  injmiction  is  sought  to  annul  a  com- 
pensation order  and  aii  award  of  compensation  to 
Albert  V.  Steffen  made  by  the  Deputy  Commis- 
sioner of  the  United  States  Employees'  Compensa- 
tion Commission  after  appropriate  proceedings  pur- 
suant to  Longshoremen's  and  Harbor  Workers' 
Compensation  Act  of  March  4,  1927,  as  amended. 
(44  Stat.  1424,  33  U.S.C.A.,  sec.  901  et  seq.) 

Another  phase  of  the  subject  matter  involved  in 
the  proceeding  has  been  before  both  the  district 
court  in  No.  1790-H  of  the  files  of  this  court,  and 
the  Circuit  Court  of  Appeals  in  Hillcone  S.S.  Co. 
vs.  Steffen  (CCA.  9),  136  F.2d  967. 

From  any  factual  point  of  A^ew  the  decision  of 
the  Deputy  Commissioner  is  imassailable.  South 
Chicago  Co.  v.  Bassett,  309  U.S.  257;  Crowell  v. 
Benson,  285  U.S.  22.  A  stipulation  made  in  open 
court  at  the  hearing  of  this  proceeding  which  con- 
clusively concedes  an  erroneous  mathematical  com- 
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piitation  ill  the  award  obviates  the  neeessity  of  re- 
iiiandiiig'  the  matter  to  the  Deputy  Commissioner 
for  correction. 

There  therefore  remain  but  two  questions  of  law 
for  decision:  (1)  Did  the  Deputy  Commissioner  err 
as  a  matter  of  Uxw  in  failing-  to  [56]  find  that  the 
claim  in  controversy  was  barred  by  Section  13a  of 
the  Act?  Title  33  U.S.C.A.  sec.  913(a),  and  (2) 
Did  the  De])uty  Commissioner  err  as  a  matter  of 
law  in  applying-  the  provisions  of  Section  30f  of  the 
Act  to  the  claim?   Title  33,  sec.  930(f)  U.S.C.A. 

We  think  that  both  questions  should  be  answered 
in  the  negative  and  that  both  rulings  of  the  Deputy 
Commissioner  are  in  accordance  witli  law  and  that 
neither  ruling  should  be  disturbed  In-  the  court  in 
this  proceeding-. 

The  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act  should  be  liberally  construed  in  favor 
of  the  employee.  Baltimore  &  Philadelphia  Steam- 
boat Co.  V.  Norton,  etc.,  284  U.S.  408,  and  every 
provision  of  the  Act  must  be  given  effect,  to  con- 
sistently attain  the  particular  purpose  of  this  re- 
medial legislation. 

The  general  scheme  and  aim  of  this  Act  in  the 
language  of  the  Supreme  Court  in  South  Chicago 
Co.  V.  Bassett,  supra,  was  to  provide  compensation 
to  employees  engaged  in  maritime  employment  for 
disability  resulting  from  injury  occurring  upon  the 
navigable  waters  of  the  United  States,  where  re- 
covery through  Workmen's  Compensation  proceed- 
ing might  not  validly  be  provided  by   State  law. 
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There  can  be  no  question  as  to  the  applicability  of 
the  Act  in  this  proceeding,  Hillcone  S.S.  Co.  v. 
Steffen,  supra. 

Undoubtedly,  under  controlling  authority,  if  the 
right  of  the  claimant  to  compensation  is  to  be  de- 
termined solely  by  Section  13a  of  the  Act,  the 
award  obviously  is  not  in  accordance  with  law.  See 
Kobilkin  v.  Pillsbury,  et  al.  (CCA.  9),  103  F.2d 
667,  affirmed  by  an  equally  divided  court,  309  U.S. 
619,  We  think,  however,  that  the  correlative  nnd 
cooperative  provisions  of  Section  30f  of  the  Act 
should  be  applied,  under  the  record  in  this  proceed- 
ing, to  secure  to  the  claimant  the  benefits  of  the 
remedial  legislation  which  M^as  designed  and  in- 
tended by  Congress  for  a  category  of  workers  in 
which  Steffen  has  been  classified. 

Our  Circuit  Court  of  Appeals  has,  we  think,  in 
effect,  stated  in  Marshall,  Deputy  Commissioner 
et  al.  V.  Pletz,  1942  A.M.C,  [57]  Volume  1,  pp.  631, 
632,  that  the  time  limit  prescribed  by  section  13a 
does  not  commence  to  run  until  the  right  to  further 
payment  of  compensation  is  controverted. 

Claimant's  compensable  disability  has  been  con- 
clusively found  to  have  commenced  August  5,  1938, 
although  the  accident  which  caused  the  compensable 
result  occurred  much  earlier,  but  the  basis  for  a 
claim  imder  the  Act  is  the  existence  of  disability 
for  work  resulting  in  a  loss  of  wages,  and  it  is  in- 
disputably showai  that  the  claimant,  notwithstanding 
the  earlier  accident  and  injury,  continued  in  his 
employment  and  was  paid  his  usual  wages  to  and 
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incliidins-  August  4,  1938.  Tlierefore  August  5,  1938 
is  the  date  for  the  eonunencenient  of  the  one-year 
l)eriod  for  the  filing  of  a  elaini  under  section  13a 
considered  to  the  exclusion  of  otlier  provisions  of 
tlie  Act.  Tlie  substantive  riglit  of  the  claimant  to 
statutory  compensation  under  the  Act  had  ui)on 
that  date  reached  the  point  requiring  procedural 
action  to  enforce  the  right  by  the  application  of  all 
statutory  methods.  Section  30f  of  the  Act,  which 
was  added  to  the  Act  by  an  amendment  of  June  25, 
1938,  provides  that  where  the  em]iloyer  has  knowl- 
edge of  an  injury  of  an  emp]o}ee  and  fails,  neglects 
or  refuses  to  file  a  report  thereof  in  the  manner 
and  as  required  by  subdivision  (a)  of  Section  30 
of  the  Act,  the  limitations  of  Section  13a  should  not 
begin  to  run  against  the  claim  of  the  injured  em- 
ployee (^r  in  favor  of  either  the  employer  or  car- 
rier until  such  employer's  report  shall  have  been 
filed  with  the  Commission. 

The  record  here  shows  and  the  Deputy  Commis- 
sioner has  found  that  the  employer  had  actual 
knowledge  of  the  injury  to  the  claimant  on  the  day 
of  the  accident  and  on  various  occasions  thereafter 
but  that  the  em])loyer  at  no  time  made  any  repoi't 
thereof  to  the  Commission  or  to  the  Deimty  Com- 
missioner. 

It  is  thus  clear,  we  think,  that  the  claim  here  in 
issue,  which  was  filed  January  25,  1941,  is  not  un- 
der the  facts  and  circumstances  shown  by  the  record 
before  this  court,  to  be  barred  from  consideration. 

[58] 
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.We  do  not  think  that  Section  30£  of  the  Act  can 
be  disregarded  in  ascertaining  whether  the  substan- 
tive right  of  Steffen  to  compensation  had  lapsed, 
regardless  of  whether  his  statutory  right  accrued  on 
the  day  of  the  accident  or  upon  the  stoppage  of  his 
wages  by  reason  of  the  disability  caused  by  the 
accident,  but  commencing  subsequently.  DiGiorgio 
Fruit  Corporation  et  al.  v.  Norton,  Deputy  Com- 
missioner et  al.  (CCA.  3),  93  F.2d  119;  Potomac 
Electric  Power  Co.  v.  Cardillo,  Deputy  Commis- 
sioner (App.  D.C),  107  F.2d  962. 

The  change  wrought  by  Section  30f  o]:)erates  under 
the  record  in  no  manner  to  affect  vested  or  substan- 
tive rights  or  to  impair  the  obligation  of  cont^'act. 
The  relationship  between  the  employer,  carrier  and 
Steffen  that  is  here  involved  is  purely  statutory 
and  a  mere  change  of  procedure  or  substitution  of 
remedies  may  operate  retrospectively  without  run- 
ning counter  to  any  established  principle  of  con- 
struction. Cf.  Paramino  Lumber  Co.  et  al.  v.  Mar- 
shall, Deputy  Commissioner  et  al.,  309  U.S.  370; 
New  Amsterdam  Casualty  Co.  v.  Cardillo,  Deputy 
Commissioner   (App.   D.C),  108  F.2d  492. 

The  right  to  invoke  a  bar  against  the  claim  for 
comjiensation  because  of  lapse  of  time  still  re- 
mained in  complainants,  but  the  Congress  by  the 
amendment  of  Jime  25,  1938  imposed  merely  an 
additional  procedural  requirement  upon  them  after 
they  had  notice  or  laiowdedge  of  the  compensable 
incident.  There  is  nothing  in  the  legislation  under 
consideration  which  limited  the  right  of  the  Legis- 
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lature  to  enlarge  procedural  or  remedial  provisions 
so  as  to  meet  changing  needs  to  better  effectuate 
the  purpose  and  aim  of  the  Act.  We  think  that  by 
reason  of  complainants'  failure  to  e()iii))ly  with  all 
requirements  of  the  Act  they  have  not  been  preju- 
diced by  the  delay  in  the  filing  of  the  claim  in  con- 
troversy in  this  proceeding. 

Findings  of  fact,  conclusions  of  law  and  judgment 
ordered  for  respondents,  vacating  order  for  inter- 
locutory injunction  entered  February  2,  1944,  and 
upon  the  issues  of  comjilaint  and  answers  [59]  pur- 
suant to  sti])ulation  as  to  error  of  conijMitation  of 
award  with  costs. 

Respondents'  attorneys  will  prepare,  serve  and 
present  such  findings  of  fact,  conclusions  of  law 
and  judgment  within  five  da^^s  from  notice  of  this 
memorandum  of  decision  under  Rule  7  of  this  court. 

Dated  April  25,  1944. 

PAUL  J.  McCORMICK 

United  States  District  Judge 

[Endorsed]:    Filed  Apr.  25,  1944.   [60] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above  entitled  cause  came  on  regularly  to  be 
heard  on  the  27th  day  of  March,  1944,  before  the 
above  entitled  Court,  the  Hon.  Paul  J.  McCormick, 
Judge  Presiding,   on  motions   for   summary  judg- 
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ment  by  the  respondents,  Warren  H.  Pillsbiiiy, 
Deputy  Commissioner  of  the  United  States  Em- 
ployees' Compensation  Commission  for  the  Thir- 
teenth District,  and  Albert  V.  Steifen,  the  respond- 
ent Albert  V.  Steffen  appearing  by  its  attorneys, 
A.  A.  Goldstone  and  Wm.  P.  Lord,  A.  A.  Goldstone 
of  comisel,  the  respondent  Warren  H.  Pillsbury, 
De]3uty  Commissioner,  appearino-  by  Charles  H. 
Carr,  U.  S,  Attorney,  and  Clyde  C.  Downing,  As- 
sistant U.  S.  Attorney,  Clyde  C.  Downing  of  [61] 
counsel,  and  the  complainants,  Hillcone  Steamship 
Company,  Santa  Cruz  Oil  (^ompany  and  the  Asso- 
ciated Indemnity  Corporation  appearing  by  their 
attorney  Syril  S.  Tipton ;  the  parties  hereto,  through 
their  respective  counsel,  having  stipulated  that  an 
erroneous  mathematical  computation  in  the  award 
was  made  by  the  Deputy  Commissioner  and  that 
the  correct  amount  of  the  award  should  be  $3390.95 
instead  of  the  $4410.71  awarded,  and  counsel  for  the 
respective  parties  having  stated  that  the  only  issues, 
it  having  been  conceded  by  complainants  that  all 
other  issues  were  properly  determined  by  the 
Deputy  Commissioner,  in  this  proceeding  are: 

(1)  Whether  the  Deputy  Commissioner  erred  as 
a  matter  of  law  in  failing  to  find  that  the  claim 
of  the  respondent  Albert  V.  Steffen  for  compensa- 
tion under  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act  was  barred  by  the  provi- 
sions of  Section  13a  of  the  Act;  and  (2)  Whether 
the  Deput.v  Commissioner  erred  as  a  matter  of  law 
in  applying  the  provisions  of  Section  30f  of  the 
Act  to  the  claim, 
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and  tlie  cause  liaving  been  submitted  on  the  record 
as  certitied  by  said  Deputy  Coniniissionei',  oral  argu- 
ments and  briefs  of  counsel,  and  the  Court  having 
been  fully  advised  in  the  premises,  now  makes  its 
Findings  of  Fact  and  Conclusions  of  Law  as  fol- 
lows : 

FINDINGS  OF  FACT 

I. 

That  it  is  not  true  that  there  was  no  substantial 
evidence  to  sup])ort  the  finding?  of  fact  of  the 
Dei)uty  Commisisoner  that  the  injuries  of  resi)ond- 
ant  Albert  V.  Steffen  were  sustained  during  the 
month  of  February,  1938,  and  it  is  true  that  such 
finding  is  supported  by  the  evidence,  and  that  from 
any  factual  point  of  view  the  decision  of  the  Dei)uty 
Commissioner  is  unassailable. 

II. 

That  the  claim  of  respondent  Albert  V.  Steffen 
was  not  barred  by  the  provisions  of  Section  13a  of 
the  Longshoremen's  and  [62]  Harbor  Workers' 
Compensation  Act. 

III. 

That  the  said  Deputy  Commissioner  did  not  erro- 
neously apply  Section  30f  of  the  Act  to  said  claim ; 
that  the  compensable  disability  of  respondent 
Albert  V.  Steffen  occurred  on  August  5,  1938,  and 
that  August  5,  1938,  is  the  date  for  the  commence- 
ment of  the  one-year  period  for  the  tiling  of  a  claim 
under  said  Section  13a  of  the  Act;  that  the  employer 
of  the  respondent  Albert  V.  Steffen  had  actual 
knowledge  of  the  injury  to  respondent  Albert  V. 
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Steffen  on  the  day  it  occurred  in  February  of  1938, 
and  on  various  occasions  thereafter,  but  that  said 
employer  at  no  time  made  any  report  thereof  to 
the  Commission  or  to  tlie  Deputy  Commissioner; 
and  that  said  Deputy  Commissioner  did  not  erro- 
neously ajDph^  Section  30f  of  the  Act  to  said  claim 
of  respondent  Albert  V.  Steffen. 

IV. 

That  respondents  have  not  been  prejudiced  by  the 
delay  in  the  filing  of  the  claim  of  respondent  Albert 
V.  Steffen. 

CONCLUSIONS  OF  LAW 

As  conclusions  of  law  from  the  foregoing  findings 
of  fact,  the  Court  concludes  that  from  any  factual 
point  of  view,  the  decision  of  the  Deputy  Commis- 
sioner is  unassailable;  that  the  claim  of  the  res]xmd- 
ent  Albert  V.  Steffen  is  not  barred  by  Section  13a 
of  the  Longshoremen's  and  Harbor  Workers'  Com- 
pensation Act;  that  the  Deputy  Commissioner  did 
not  err  in  applying  Section  30f  of  the  Act  to  the 
claim  of  the  respondent  Albert  V,  Steffen;  that  the 
order  for  the  interlocutory  injunction  entered  Feb- 
ruary 2,  1944,  be  vacated;  and  that  the  respondent 
Albei't  V.  Steffen  is  entitled  to  compensation  under 
the  Act,  in  the  sum  of  $3390.95. 

Let  judgment  be  entered  accordingly. 

Dated  this  10  day  of  May,  1944. 

PAUL  J.  McCORMICK 

Judge  of  the  United  States 
District  Court 

[Endorsed]:    Filed  May  10,  1944.  [63] 
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In  the  District  Coiirt  of  tlie  United  States,  Southern 

District  of  California,  Central  Division 

No.  3423-M 

(In  Admiralty) 

HILLCONE  STEAxMSHIP  COMPANY,  a  corpo- 
ration; SANTA  CRUZ  OIL  COMPANY,  a  cor- 
poration; and  ASSOCIATED  INDEMNITY 
CORPORATION,  a  corporation, 

Complainants, 
vs. 

WARREN  H.  PILLSBURY,  Deputy  Commis- 
sioner of  the  United  States  Employees'  Com- 
pensation Commission  for  the  Thirteenth  Dis- 
trict; and  ALBERT  V.  STEEPEN, 

Respondents. 

DECREE 
The  above  entitled  action  came  on  regularly  to  be 
heard  on  March  27,  1944,  before  the  above  entitled 
Court,  the  Hon.  Paul  J.  McCormick,  Judge  Pre- 
siding without  a  jury  on  motions  for  summary 
judgment  by  the  respondents,  Warren  H.  Pillsbury, 
Deputy  Commissioner  of  the  United  States  Em- 
ployees' Compensation  Commission  for  the  Thir- 
teenth District,  and  Albert  V.  Steffen,  the  respond- 
ent Albert  V.  Steffen  appearing  by  his  attorneys, 
Wm.  P.  Lord  and  A.  A.  Goldstone,  A.  A.  Goldstone 
of  counsel,  the  respondent  Warren  H.  Pillsbury, 
Deputy  Commissioner,  appearing  by  Charles  H. 
Carr,  U.  S.  Attorney,  and  Clyde  C.  Downing,  As- 
sistant U.  S.  Attorney,  Clyde  C.  [64]  Downing  of 
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counsel,  and  complainants,  Hillcone  Steamship 
Company,  Santa  Cruz  Oil  Company  and  Associated 
Indenmity  Corporation,  appearing  by  their  attorney 
Syril  S.  Tipton;  the  parties  hereto,  through  their 
resi)ective  counsel,  having  stipulated  that  an  erro- 
neous mathematical  computation  in  the  award  was 
made  b}^  the  Deputy  Commissioner  and  that  the 
coi-rect  amount  of  the  award  should  be  $3390.95  in- 
stead of  the  e$4410.71  awarded,  and  the  respective 
counsel  having  stated  that  the  only  issues,  it  having 
been  conceded  by  complainants  that  all  other  issues 
were  properly  determined  by  the  Deputy  Commis- 
sioner, in  this  proceeding  are: 

(1)  Whether  the  Deputy  Commissioner  erred  as 
a  matter  of  law  in  failing  to  find  that  the  claim  of 
the  respondent  Albert  V.  Steffen  for  compensation, 
under  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act,  was  barred  b}^  the  provisions  of 
Section  13a  of  the  Act;  and  (2)  Whether  the  Deputy 
Commissioner  erred  as  a  matter  of  law  in  applying 
the  provisions  of  Section  30f  of  the  Act  to  this  claim, 
and  the  cause  having  been  duly  submitted  on  the 
record,  as  certified  by  said  De})uty  Commissioner, 
oral  argument  and  briefs  of  counsel,  and  the  Court 
having  been  fully  advised  in  the  premises,  and  hav- 
ing made  its  Findings  of  Fact  and  Conclusions  of 
Law, 

It  is  hereby  ordered,  adjudged  and  decreed  as 
follows : 

That  the  respondent  Albert  V.  Steffen  is  entitled 
to    relief   imder   the   Longshoremen's   and   Harbor 
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Workers'  Compensation  Act,  and  that  the  award 
of  tlie  Deputy  Coniniissioner  under  tlie  Act  is 
affirmed  in  the  sum  of  $3390.95. 

It  is  further  ordered  that  the  order  for  the  hi- 
terlocutory  injunction  entered  February  2,  1944,  be, 
and  the  same  is  liereby  vacated  and  set  aside. 

It  is  furtlier  ordered  that  the  respondent  Albert 
V.  Steffen  recover  from  the  complainants  his  costs 
herein  ex])ended,  the  same  to  be  taxed  by  the  Clerk 
of  the  Court.  [65] 

Dated  tliis  lOtli  day  of  May,  1944. 

PAUL  J.  Mccormick 

Judge  of  the  United  States 
District  Court 

Judgment  entered  May  10,  1944.  Docketed  May 
10.  1944.  CO.  Book  25,  page  331.  Edmund  L.  Smith, 
Clerk.    By  L.  Wayne  Thomas,  Deputy. 

[Endorsed] :    Filed  May  10,  1944.  [66] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  ENTRY  OF  DECREE 

To  the  Complainants  Hillcone  Steamship  Company, 
Santa  Cruz  Oil  Company,  and  Associated  In- 
demnity Corporation,  and  their  attorney,  Syril 
S.  Tipton: 
Please  take  notice  that  a  decree,  copy  of  which 
was  served  on  you  on  May  1,  1944,  was  duly  entered 
in  Civil  Order  Book  No.  25,  page  331,  in  the  office  of 
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the  Clerk  of  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Divi- 
sion, on  the  10th  day  of  May,  1944,  the  last  para- 
graph thereof,  with  respect  to  attorneys'  fees,  hav- 
ing been  stricken  therefrom. 

Dated  Los  Angeles,  California,  the  15th  day  of 
May,  1944. 

WM.  P.  LORD  and 
A.  A.  GOLDSTONE 
By  A.  A.  GOLDSTONE 

Attorneys  for  Respondent 
Albert  V.  Steffen  [67] 

Received  copy  of  the  within  Notice  of  Entry  of 
Decree. 

Dated:    This  15th  day  of  May,  1944. 

SYRIL  S.  TIPTON 

Attorney  for  Complainants 

Received  copy  of  the  within  Notice  of  Entry  of 
Decree. 

Dated :   This  15th  day  of  May,  1944. 
CHARLES  H.  (^ARR 
U.  S.  Atty. 
By  CLYDE   C.   DOWNING 

Attorney  for 


[Endorsed]:   Filed  May  15,  1944.  [68] 
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[Title  of  District  Court  and  Cause.] 

PETITION  FOR  ALLOAVANCE  OF  APPEAL 
AND  FOR  INJUNCTION  PENDING  AP- 
PEAL 

The  libelants,  Associated  Indemnity  Corporation, 
a  corporation,  and  Hillcone  Steamship  Company,  a 
corporation,  and  Santa  Cruz  Oil  Company,  a  cor- 
poration, each  believing'  itself  aggrieved  by  the  de- 
cree of  the  court  made  and  entered  on  the  10th  day 
of  May,  1944,  wherein  and  whereby  its  libel  and  bill 
of  complaint  for  injunction  was  denied,  does  hereby 
appeal  from  said  decree  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  for  the 
reasons  specified  in  the  assignment  of  errors,  which 
is  tiled  herewith,  and  your  petitioners  respectfully 
pray  that  this  appeal  may  be  allowed,  that  a  citation 
be  issued  directed  to  the  above  named  res])ondents, 
and  each  of  them,  as  provided  by  law,  and  that  a 
transcript  of  record  and  proceedings  upon  which 
said  decree  w^as  based  be  duly  authenticated  and  sent 
to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

ASSOCIATED  INDEMNITY 
CORPORATION, 

HILLCONE  STEAMSHIP 
COJ^LPANY  and 

SANTA  CRUZ  OIL  COMPANY 
By  SYRIL  S.  TIPTON 

Their  Proctor  [69] 
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Receipt  of  copy  of  the  within  Petition  for  Allow- 
ance of  Appeal  and  for  Injunction  Pending  Appeal 
is  hereby  admitted  this  15  day  of  May,  1944. 

RONALD  WALKER 

Attorney  for  Respondent 
Warren  H,  Pillsbury 

[Endorsed] :    Filed  May  15,  1944.  [70] 


[Title  of  District  Court  and  Cause.] 

ASSIGNMENT  OF  ERRORS 

Xow  come  the  libellants  in  tlie  above  entitled 
cause,  by  their  proctor,  and  in  connection  with  their 
petition  for  appeal,  assign  the  following-  errors  in 
the  decree  of  this  court  entered: 

I. 

That  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division, 
^■rred  in  making  and  entering  the  order  and  decree, 
dated  the  day  of  denying  the 

libellants'  application  for  mandatory  injunction  to 
restrain  the  order  of  the  respondent,  Warren  H. 
Pillsbury,  as  prayed  in  its  libel,  even  though  subject 
to  the  correction  stipulated  as  to  the  amount  due 
under    said    award,    decision    and    decree    of    said 

AVarren  H.  Pillsbury. 

II. 

That  the  said  court  erred  in  sustaining  the 
respondent,    Warren    H.    Pillsbury 's    exception    to 
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libellants'  libel  and  coiifirniiiig  the  eoinj)ensatii)ii 
order,  subject  to  the  stipulation  as  to  the  amount 
thereof,  to  the  respondent  Albert  V.  Steffen,  made 
and  filed  the  2d  day  of  February,  1944,  and  in 
denying  the  motion  for  an  inter-  [71]  locutory  in- 
junction filed  by  libellants  in  said  action. 

III. 

That  said  court  erred  in  refusing  to  enter  a  decree 
and  order  herein  declaring  that  the  said  comi)ensa- 
tion  order  of  respondent,  Warren  H.  Pillsbury,  de- 
scribed in  the  comi)3ainants'  complaint,  was  not  in 
accordance  with  the  law,  and  that  the  same  be 
vacated  and  set  aside. 

IV. 

That  said  court  erred  in  supporting  the  finding 
of  respondent  Warren  H.  Pillsbury,  Deputy  Com- 
missioner for  the  Thirteenth  Compensation  District, 
under  the  Longshoremen's  and  Harbor  Workers' 
Compensation  Act,  that  respondent  Steffen  filed  his 
claim  for  compensation  benefits  before  said  Deputy 
Commissioner  in  the  time  specified  and  required 
by  law,  although  he  did  not  file  his  claim  for  bene- 
fits under  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act  within  one  year  of  the  date 
of  his  injury  in  accordance  with  Section  13(a)  of 
said  Act;  that  any  claim  for  compensation  benefits 
to  which  he  might  be  entitled  was  barred  by  the 
rmining  of  time ;  that  said  Warren  H.  Pillsbury  had 
no  jurisdiction  to  entertain  such  claim  and  the  en- 
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tertainment  and  awarding-  of  compensation  benefits 
was  contrary  to  law,  as  was  the  order,  decree  and 
decision  of  the  District  Conrt  herein;  that  there  is 
no  justification  in  law  or  fact  for  the  finding  that 
time  did  not  begin  to  run  against  the  claim  until 
disability  with  los.s  of  wage  occurred;  that  your 
Honorable  Court  placed  almost  entire  reliance  for 
the  decision  complained  of  on  the  case  of  Marshall, 
et  al.  V.  Pletz,  1942  A.M.C.,  Vol.  1,  pages  631-632, 
a  Circuit  Court  of  Aj^peals  decision  which  is  of  no 
authority  and  effect  because  it  was  overruled,  an- 
nulled and  reversed  by  the  United  States  Supreme 
Court  on  January  4,  1943  (see  William  A.  Marshall, 
Deputy  Commissioner,  et  al.  v.  Pletz,  1943  A.M.C^, 
Vol.  1,  page  9) ;  that  the  said  claim  was  definitely 
barred  by  the  nmning  of  time,  which  was  affirma- 
tively set  up  and  argued  and  contended  at  the  hear- 
ings and  proceedings  in  this  matter  before  said 
Dejiuty  Commissioner  and  before  your  Honor-  [72] 
able  Court,  and  that  therefore  your  Honorable 
Court  exceeded  its  authority  and  committed  an  act 
without  its  jurisdiction  in  vacating  the  order  for 
interlocutory  injunction  as  aforesaid,  because  of  its 
issuance  and  promulgation  of  findings  of  fact  and 
conclusions  of  law  and  judgment  issued  and  ren- 
dered on  the  10th  day  of  May,  1944. 

V. 

That  the  fuiding  that  the  claim  before  Deputy 
Commissioner  Pillsbury  was  filed  within  proper 
time,  and  that  the  affirmative  allegation  and  defense 
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that  it  was  not  so  pvo]iei'ly  tiled  and  the  act  was 
witliout  tlie  jurisdiction  of  your  Honorable  Court 
and  the  Deputy  Connnissioner  and  was  an  act  con- 
trary to  law  and  not  based  upon  the  facts  of  the 
case. 

SYRIl.  S.  TIPTON 

Proctor  for  Libellants 

Receipt    of    copy    of   the    above    Assignment    of 
Errors  is  acknowledged  this  15  day  of  May,  1944. 
RONALD  WALKER 
Asst.  U.  S.  Atty. 

Attorney  for  Res]:)ondent 
Warren  H.  Pillsbury 

[Endorsed] :   Filed  May  15,  1944.  [73] 


[Title  of  District  Court  and  Cause.] 

ORDER  ALLOWING  APPEAL 

The  petition  of  the  libellants  in  the  above  entitled 
cause  for  the  allowance  of  an  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit is  hereby  allowed,  the  appellants  to  file  a  bond 
in  the  sum  of  Two  Hundred  and  Fifty  Dollars  to 
be  approved  by  the  undersigned  Judge  and  condi- 
tioned as  a  bond  for  costs  of  the  said  Circuit  Court 
of  Appeals. 

It  is  further  ordered  that  a  copy  of  this  order, 
certitied  bv  the  clerk  to  be  such,  may  be  served  upon 
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the  solicitors  for  said  Warren  H.  Pillsbiiry  in  lieu 
of  personal  service  upon  him. 

Done  in  Chambers  this  15th  clay  of  May,  1944. 

PAUL  J.  Mccormick 

Judge  [74] 

Receipt   of  copy  of  the   within   Order  Allowing 
Appeal  is  hereby  admitted  this  15  day  of  May,  1944. 
RONALD  WALKER 
Asst.  U.   S.  Atty. 

Attorney  for  Respondent 
Warren  H.  Pillsbury 

[Endorsed] :   Filed  May  15,  1944.  [75] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents,  that  Pacific 
Indemnity  Company,  a  corporation,  duly  organized 
and  existing  under  the  laws  of  the  State  of  Calif., 
and  duly  authorized  and  qualified  to  do  business 
within  the  State  of  California,  for  the  purpose  of 
making,  guaranteeing  or  becoming  surety  upon 
bonds  or  undertakings  required  or  authorized  by  the 
laws  by  the  United  States  of  America  or  of  the 
State  of  California,  is  held  and  firmly  bound  unto 
Warren  H.  Pillsbury,  as  Deputy  Commissioner  of 
the  United  States  Emplox^ees'  Compensation  Com- 
mission  for  the   13th   Compensation   District,   and 
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unto  his  successors  in  sndi  office  and  unto  Albert 
V.  Steffen,  in  the  i)enal  sum  of  Two  Hundred  Fifty 
and  00/ KX)  ($250.00)  Dollars  for  the  payment  of 
which,  well  and  truly  to  he  made  unto  the  said  re- 
siKUidents  or  their  said  successors  and  personal  re])- 
resentatives  re8])ectively,  and  said  Pacific  Indem- 
nity Company  hereby  binds  itself,  its  successors  and 
assigns  firmly  by  these  presents. 

Signed  and  sealed  at  Los  Angeles,  California,  this 
12th  day  of  May,  A.  D.,  1944. 

The  condition  of  the  foregoino-  obligation  and  un- 
dertaking is  such,  that  whereas  the  above  named 
libellants,  Associated  Indemnity  Corporation,  [76] 
and  Hillcone  Steamship  Company  and  Santa  Cruz 
Oil  Company,  in  the  above  entitled  suit  have  ap- 
l)ealed  and  are  about  to  take  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  order  and  decree  made  and 
entered  in  the  above  entitled  Court  and  cause  upon 
May  10,  1944,  granting  an  order  vacating  an  inter- 
locutoi-y  injunction  entered  on  February  2,  1944; 

Now,  therefore,  if  the  said  Hillcone  Steamship 
Company,  Santa  Cruz  Oil  Company,  and  Associated 
Corporation  shall  prosecute  their  said  appeal  to 
effect  and  answer  all  costs  which  may  be  awarded 
or  adjudged  against  them  or  either  of  them  if  they 
fail  to  make  good  their  said  appeal,  then  this  obli- 
gation shall  be  void;  otherwise  to  remain  in  full 
force  and  effect,  and  in  case  of  any  breach  of  said 
condition,  it  is  expressly  agreed  that  the  said  Dis- 
trict Court  may,  upon  notice  to  this  obligor  of  not 
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less  than  ten  days,  proceed  summarily  in  the  above 
entitled  suit  to  ascertain  the  amount  which  it  is 
bound  to  pay  on  account  of  such  breach,  and  render 
judgment  against  this  obligor  therefor  and  award 
execution  thereon. 

In  Witness  Whereof,  these  presents  have  been 
executed  by  the  attorney  in  fact  of  said  obligor 
thereunto  duly  authorized  and  the  seal  of  said  obli- 
gor affixed,  upon  the  da.y  and  year  hereinalwve 
written. 

The  premium  charged  for  this  bond  is  $10.00  per 
annum. 

PACIFIC   INDEMNITY 
COMPANY 
By  W.  E.  BENING 

Its  attorney  in  fact 
[Seal] 
Attest : 


Attesting  Agent  [77] 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  12th  day  of  May  in  the  year  one  thousand 
nine  hundred  and  44  before  me,  Atala  M.  Carter,  a 
Notary  Public  in  and  for  said  County  and  State,  re- 
siding therein,  duly  commissioned  and  sworn,  per- 
sonally appeared  W.  E.  Bening,  known  to  me  to  be 
the  duly  authorized  Attorney-in-Fact  of  Pacific  In- 
demnity Company,  and  the  same  person  whose  name 
is  subscribed  to  the  within  instrument  as  the  Attor- 
ney-in-Fact of  said  Company,  and  the  said  W.  E 
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Beniim"  acknowlodged  to  iiio  that  he  snbsei'il)ed  the 
name  of  Paeitic  Indemnity  (V)m])any  thereto  as 
surety  and  his  own  name  as  Attorney-in-Fact. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  tlie  day  and  year  in  this 
Certificate  first  above  written. 

ATALA  M.  CARTER 
Notary  Public  in  and  for  Los  Angeles  County, 
State  of  California 

^ly  Commission  expires  May  28,  1946. 
[Seal] 

Examined  and  recommended  for  approval  as  pro- 
vided ill  Rule  8. 

SYRIL  S.  TIPTON 

Proctor  for  Libellant 

I  hereby  approve  the  foregoing  bond. 

Dated  this  15th  day  of  May,  1944. 

PAUL  J.  McCORMICK 

TJ.  S.  District  Judge  for  the 
Southern  District,  Central 
Division 

[Endorsed] :    Filed  May  15,  1944.  [78] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  RE  INTERLOCUTORY 

INJUNCTION 

To  the  Respondent,  Warren  H.  Pillsbury,  Deputy 
Commissioner  of  the  United  States  Employees' 
Compensation  Commission,  and  to  United 
States  Attorne}^,  Attorney  for  said  Respondent : 

To  Albert  V.  Steffen,  Respondent,  and  to  A.  A. 
Goldstone  and  Wm.  P.  Lord,  His  Attorneys : 

You,  and  each  of  you,  will  please  take  notice  that 
the  Complainants  aboA^e  named,  through  their  attor- 
ne}'',  will  move  the  above  entitled  Court,  in  the  Court 
Room  of  Judge  Paul  J.  McCormick,  located  in  the 
Federal  Building,  Los  Angeles,  California,  on  Mon- 
day, May  29,  1944,  at  the  hour  of  10:00  A.M.,  or 
as  soon  thereafter  as  the  matter  may  be  heard,  for 
its  Order  for  an  interlocutory  injimction  staying  the 
execution  of  the  Judgment  herein  pending  the  ap- 
peal of  this  matter  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  District. 

Said  motion  will  be  made  upon  the  ground  that 
Complainants  herein  will  be  irreparably  damaged  if 
an  injunction  is  not  allowed  [79]  during  this  appeal, 
and  the  granting  of  said  in j  miction  will  obviate 
much  trouble,  vexation  and  multiplicity  of  suits. 

Said  motion  will  be  based  upon  the  Affiadvit  of 
M.  A.  Lavore  filed  herewith  and  upon  the  records, 
files  and  proceedings  herein. 

Dated  this  15th  day  of  May,  1944. 

SYRIL  S.  TIPTON 

Proctor  for  Libellants  [80] 
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State  of  California, 
County  of  Los  Angeles — ss. 

No.  3423  M 

In  Admiralty 

S.  S.  Tipton,  being-  duly  sworn,  says,  that  affiant 
is  a  citizen  of  the  United  States,  over  18  years  of 
age,  a  resident  of  Los  Angeles  County  and  not  a 
party  to  the  within  action.  That  affiant's  business 
address  is  823  Title  Guarantee  Bldg.,  Los  Angeles, 
Calif.  That  affiant  served  a  cojiy  of  the  attached 
Notice  of  Motion  Re  Interlocutory  Injunction  by 
j)lacing  said  coi)y  in  an  envelope  addressed  to 
Charles  H.  Carr,  LTnited  States  Attorney,  his  office 
address,  which  is  600  Federal  Bldg.,  Los  Angeles 
12,  Calif.,  which  envelope  was  then  sealed  and  post- 
age fully  i^repaid  thereon,  and  thereafter  was  on 
May  K),  1944,  deposited  in  the  United  States  Mail 
at  Los  Angeles.  That  there  is  delivery  service  by 
United  States  mail  at  the  place  so  addressed,  or 
regular  commmiication  by  United  States  mail  be- 
tween the  place  of  mailing  and  the  place  so  ad- 
dressed. 

S.  S.  TIPTON 

Subscribed  and  sworn  to  before  me  May  16,  1944. 
BELLA  ALLAIRE 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California 

My  Commission  expires  October  15,  1946. 
[Seal]  [81] 
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State  of  California, 
Comity  of  Los  Angeles — ss. 

No.  3423  M 

In  Admiralty 

S.  S.  Tipton,  being  duly  sworn,  says,  that  affiant 
is  a  citizen  of  the  United  States,  over  18  years  of 
age,  a  resident  of  Los  Angeles  Comity  and  not  a 
party  to  the  within  action.  That  affiant's  business 
address  is  823  Title  Guarantee  Bldg.,  Los  Angeles, 
Calif.  That  affiant  served  a  copy  of  the  attached 
Notice  of  Motion  Re  Interlocutory  Injunction  by 
placing  said  copy  in  an  envelope  addressed  to 
A.  A.  Goldstone  and  Wm.  P.  Lord,  Attorneys  at 
Law,  their  office  address,  which  is  608  South  Hill 
St.,  Los  Angeles  14,  which  envelope  was  then  sealed 
and  postage  fully  prepaid  thereon,  and  thereafter 
was  on  May  16,  1944,  deposited  in  the  United  States 
mail  at  Los  Angeles.  That  there  is  delivery  service 
by  United  States  mail  at  the  place  so  addressed,  or 
regular  communication  by  United  States  mail  be- 
tween the  place  of  mailing  and  the  place  so  ad- 
dressed. 

S.  S.  TIPTON 

Subscribed  and  sworn  to  before  me  May  16,  1944. 
BELLA  ALLAIRE 
Notary  Public  in  and  for  the  Comity  of  Los  Angeles, 
State  of  California. 
My  Commission  expires  October  15,  1946. 
[Seal] 
[Endorsed] :  Filed  May  18,  1944.  [82] 
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Title  of  District  Court  and  Cause.] 

AFFIDAVIT  FOR  INJUNCTION 

PENDING  APPEAL 

State  of  California, 
County  of  Los  Angeles — ss. 

M.  A.  Lavore,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  Claims  Superintendent  of  Asso- 
ciated Indemnity  Corporation,  a  corporation,  one 
of  the  libellants  in  the  above  entitled  cause;  that 
libellants  will  ])e  irreparably  damaged  if  an  injunc- 
tion is  not  allowed  during  this  appeal  in  that  if  the 
award  of  Three  Thousand  Three  Hundred  Eighty- 
nine  and  92/100  ($3389.92)  Dollars  made  in  favor 
of  respondent  Albert  V.  Steffens  is  paid  and  then 
the  determination  on  appeal  is  made  in  favor  of 
this  libellant,  much  trouble  and  vexation  and  mul- 
tiplicity of  suits  will  be  involved  in  order  to  obtain 
the  return  of  said  Three  Thousand  Three  Hundred 
Eighty-nine  and  92/100  [83]  (3389.92)  Dollars,  and 
the  advantage  of  this  appeal  will  be  lost  to  your 
libellants  above  named. 

Further  affiant  saith  not. 

M.  A.  LAVORE 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  May,  1914. 

DELLA  ALLAIRE 
Notary  Public  in  and  for  said  County  and  State. 

My  Commission  expires  October  15,  1946. 
[Seal]  [84] 
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State  of  California, 
County  of  Los  Angeles — ss. 

No.  3423  M 

In  Admiralty 

S.  S.  Tipton,  being  duly  sworn,  says,  that  affiant 
is  a  citizen  of  the  United  States,  over  18  years  of 
age,  a  resident  of  Los  Angeles  County  and  not  a 
party  to  the  within  action.  That  affiant's  business 
address  is  823  Title  Guarantee  Bldg.,  Los  Angeles, 
Calif.  That  affiant  served  a  copy  of  the  attached 
Affidavit  for  Injunction  Pending  Appeal  by  placing 
said  copy  in  an  envelope  addressed  to  Charles  H. 
Carr,  United  States  Attorney,  his  office  address, 
which  is  600  Federal  Bldg.,  Los  Angeles  12,  Calif., 
which  envelope  was  then  sealed  and  postage  fully 
prepaid  thereon,  and  thereafter  was  on  May  16, 
1944,  deposited  in  the  United  States  Mail  at  Los 
Angeles.  That  there  is  delivery  service  by  LTnited 
States  mail  at  the  place  so  addressed  or  regular 
communication  by  United  States  mail  between  the 
place  of  mailing  and  the  place  so  addressed. 

S.  S.  TIPTON 

Subscribed  and  sworn  to  before  me  May  16,  1944. 
BELLA  ALLAIRE 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  expires  October  15,  1946, 
[Seal]  [85] 
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State  of  California, 
County  of  Los  Angeles — ss. 

No.  3423  M 

In  Admiralty 

S.  S,  Tipton,  being  duly  swoni,  says,  that  affiant 
is  a  citizen  of  the  United  States,  over  18  years  of 
ago,  a  resident  of  Los  Angeles  County  and  not  a 
party  to  the  within  action.  That  affiant's  business 
address  is  823  Title  Guarantee  Bldg.,  Los  Angeles, 
Calif.  That  affiant  served  a  copy  of  the  attached 
Affidavit  for  Injunction  Pending  Appeal  by  placing 
said  co])y  in  an  envelope  addressed  to  A.  A.  Gold- 
stone  and  Wm.  P.  Lord,  Attorneys  at  Law,  their 
office  address,  which  is  608  South  Hill  St.,  Los  An- 
geles 14,  which  envelope  was  then  sealed  and  post- 
age fully  prepaid  thereon,  and  thereafter  was  on 
May  16,  1944,  deposited  in  the  Ignited  States  Mail 
at  Los  Angeles.  That  there  is  delivery  service  by 
LTnited  States  mail  at  the  place  so  addressed,  or 
regular  comnumication  by  LTnited  States  mail  be- 
tween the  i)lace  of  mailing  and  the  place  so  ad- 
dressed. 

S.  S.  TIPTON 

Subscribed  and  sworn  to  before  me  May  16,  1944. 
BELLA  ALLAIRE 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
[Seal] 

[Endorsed] :   Filed  May  18,  1944.  [86] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  INTERLOCUTORY  INJUNCTION 
PENDING  APPEAL  AND  FIXING  THE 
AMOUNT  OF  SUPERSEDEAS  BOND 

A  motion  for  an  interlocutory  injunction  for  an 
order  to  stay  the  execution  of  judgment  herein 
pending  the  a])]ieal  of  this  cause  to  the  LTnited 
States  Circuit  Court  of  Appeals  for  the  Ninth  Dis- 
trict coming  on  for  hearing  in  the  Court  Room  of 
the  Honorable  Paul  J.  McCormick  in  the  City  of 
Los  Angeles  on  June  5,  1944,  before  the  Honorable 
Paul  J.  McCormick.  The  complainants  being  repre- 
sented by  their  counsel,  Syril  S.  Tipton,  the  re- 
spondent, Warren  H.  Pillsbury,  by  Clyde  C.  Down- 
ing, Assistant  United  States  Attorney,  by  A.  A. 
Goldstone  and  Albert  V.  Steffen  by  his  counsel, 
A.  A.  Goldstone. 

A  motion  for  an  interlocutory  injunction  and  for 
an  Order  fixing  the  amount  of  the  supersedeas  bond 
having  been  duly  made  by  the  complainants  and  the 
Affidavit  of  M.  A.  Lavore  having  been  duly  [87] 
considered  and  the  matters  of  record  herein  having 
been  duly  presented  by  all  the  parties,  and  it  ap- 
pearing that  the  respondent,  Albert  V.  Steffen,  is 
not  in  need  of  funds  upon  which  to  live,  and  it 
appearing  that  a  lump  sum  payment  of  $3390.95  is 
payable  under  the  decree  herein,  and  it  appearing 
from  all  of  the  matters  presented  that  irreparable 
damage  would  result  to  the  complainants  if  a  stay 
were  not  granted,  and  good  cause  appearing  there- 
for; 
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It  is  hereby  ordered  and  decreed  as  follows: 

That  tlie  amount  of  the  su])ovsedeas  l)()nd  herein 
sliall  be  fixed  in  the  sum  of  $7000.00. 

It  is  further  ordered  and  decreed  that  upon  the 
filing  of  a  supersedeas  bond  in  the  amount  of 
$7000.00  that  during  the  pendency  of  the  appeal  in 
the  above  entitled  action  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  District  a  stay 
of  execution  of  the  judgment  i)rovided  for  herein 
shall  be  and  is  hereljy  granted. 

It  is  further  ordered  and  decreed  that  a  copy  of 
this  Order  may  be  served  upon  the  attorneys  for 
the  respective  i:)arties  in  lieu  of  service  upon  the 
parties  hereto. 

Dated  this  12th  day  of  June,  1944. 

PAUL  J.  Mccormick 

Judge 
[Endorsed] :    Filed  June  12,  1944.  [88] 


[Title  of  District  Court  and  Cause.] 

APPEAL  BOND 

Kjiow  All  Men  by  These  Presents,  That  we  Hill- 
cone  Steamship  Company,  a  corporation,  Santa 
Cruz  Oil  Company,  a  corporation,  and  Associated 
Indemnity  Corporation,  a  corporation,  as  Princi- 
pals, and  Pacific  Indemnity  Company,  a  corpora- 
tion duly  organized  and  doing  business  nnder  and 
by  virtue  of  the  laws  of  the  State  of  California,  and 
duly  qualified  for  the  purpose  of  making,  guaran- 
teeing or  becoming  surety  upon  bonds   or  under- 
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takings  required,  or  authorized  by  the  laws  of  the 
United  States  of  America,  as  Surety,  are  held  and 
firmly  bound  mito  Warren  H.  Pillsbury,  Deputy 
Commissioner  of  the  United  States  Employees' 
Comi^ensation  Commission,  for  the  Thirteenth  Dis- 
trict, and  Albert  V.  Steffen,  in  the  sum  of  Seven 
Thousand  &  no/lOO  Dollars  ($7,000.00),  lawful  money 
of  the  United  States,  to  be  paid  to  them,  or  their 
successors,  to  which  ])aynient  well  and  truly  to  be 
made,  we  bind  ourselves,  and  our  heirs,  executors, 
administrators  and  successors,  jointly  and  severally 
by  these  presents. 

Whereas,  on  the  15th  day  of  May,  1944  an  Order 
was  made  \>y  the  said  Court,  in  the  above  entitled 
cause,  allowing  the  petition  of  the  Complainants  to 
appeal  to  the  United  States  Circuit  Court  of  Ap- 
l)eals  for  the  Ninth  Circuit,  from  a  judgment  and 
decree  entered  on  the  lOtli  day  of  May,  1944;  and 

Whereas,  it  was  further  ordered  by  the  Court  that 
upon  said  petitioners,  Hillcone  Steamship  Company, 
a  corporation,  Santa  Cruz  Oil  Company,  a  corpora- 
tion, Associated  Indemnity  Corpoi'ation,  a  corpora- 
tion, filing  a  bond  in  the  sum  of  Seven  Thousand  & 
no/100  Dollars  ($7,000.00),  with  sufficient  surety, 
and  conditioned  as  required  by  law,  the  same  shall 
operate  as  a  supersedeas  of  the  said  judgment  and 
decree. 

Now  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Complainants  shall  prosecute  said 
api)eal  to  effect  and  answer  all  damages  and  costs,  if 
Complainants  fail  to  make  good  their  plea,  then  the 


vs.  Warren  H.  Pilhbary,  ct  al.  135 

above  obligation  to  be  void,  otlierwise  to  i-einaiii  in 
full  force  and  effect. 

In  Witness  Whereof,  the  Principals  have  here- 
unto set  their  hands  and  seals  and  the  Surety  has 
caused  this  instrument  to  be  executed  by  its  duly 
authorized  Attorney-in-Fact  and  its  corporate  seal 
affixed,  this  5th  day  of  June,  A.  D.  1944. 

HILLCONE  STEAMSHIP 
COMPANY 
By  J.  J.  COMY 

Vice-President 
Attest: 

T.  R.  KERDELL 
Secretary  [89] 

SANTA  CRUZ  OIL 
CORPORATION 
(Described  above  as  Santa  Cruz 
Oil  Company 
By  J.  J.  COMY 

Vice-President 
Attest  : 

T.  R.  KERDELL 
Secretary 

ASSOCIATED  INDEMNITY 
CORPORATION 
By  [Illegible] 

Assistant  Secretary 
PACIFIC  INDEMNITY 
COMPANY 
By  W.  E.  BENING 

Attorney-in-Fact 
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Examined  and  recommended  for  approval  as  pro- 
vided in  Rule  8. 

SYRIL  S.  TIPTON 
Attorney 

I  hereby  approve  the  foregoing. 
Dated  this  12th  day  of  June,  1944. 

PAUL  J.  McCORMICK 

Judge  (or  Clerk) 

The  rate  of  premium  charged  on  this  bond  is 
$20.00  on  the  judgment  per  thousand;  the  total 
amount  of  premium  charged  is  $70.00. 

[Endorsed] :   Filed  June  12,  1944.  [90] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  RECORD  ON  APPEAL 

It  is  hereby  stipulated,  by  and  between  the  par- 
ties to  the  above  entitled  cause^^,  through  their  re- 
spective attorneys,  that  for  the  purpose  of  making 
up  the  record  on  ap])eal  herein  the  original  cer- 
tified transcri])t  of  the  proceedings  and  testimony 
had  before  the  respondent,  Warren  H.  Pillsbury, 
Deputy  Commissioner,  including  the  exhibits,  shall 
be  transmitted  to  the  Circuit  Court  of  Appeals  in 
lieu  of  the  copies  for  use  in  printing  the  record  on 
appeal. 
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Dated  this  12th  day  of  June,  1944. 
SYRIL  S.  TIPTON 

Attorney  for  Complainants 
RONALD  WALKER 

Asst.  United  States  Attorney 
Attorney  for  Respondent, 
Warren  H.  Pillsbnry  [91] 
A.  A.  GOLDSTONE  & 
WM.  P.  LORD 
By  A.  A.   GOLDSTONE 

Attorneys  for  Respondent, 
Al})ert  V.  Steffen 

[Endorsed]:    Filed  June  12,  1944.  [92] 


[Title  of  District  Court  and  Cause.] 

ORDER  RE  RECORD  ON  APPEAL 

The  parties  hereto  having  stipulated  that  the 
original  of  certain  portions  of  the  record  to  be 
I^rinted  on  appeal  may  be  transmitted  to  the  Cir- 
cuit Court  of  Appeals  in  lieu  of  copies,  and  good 
cause  appearing  therefor, 

It  is  hereby  ordered  as  follows: 

That  the  original  certified  transcript  of  the  pro- 
ceedings and  testimony  had  before  the  respondent, 
Warren  H.  Pillsbury,  Deputy  Commissioner,  in- 
cluding the  exhibits,  shall  be  transmitted  to  the  Cir- 
cuit Couii:  of  Appeals  in  lieu  of  the  copies  for  use 
in  printing  the  record  on  ai^peal. 
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Dated  this  12th  day  of  June,   1914. 

PAUL  J.  MeCORMICK 
Judge 

[Endorsed]:   Filed  June  12,  1944.  [93] 


[Title  of  District  Court  and  Cause.] 

APOSTLES  ON  APPEAL 

To  the  Clerk  of  the  above  entitled  Court: 
Sir: 

You  will  please  make  up,  certify  and  file  a  tran- 
script of  the  record  in  the  above  entitled  cause  upon 
the  appeal  thereof  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  District,  and  incor- 
porate therein  the  following: 
Answer ; 

Compensation  Order  and  Award   of   Compen- 
sation ; 
Memorandum  of  Points  and  Authorities  in  Sup- 
port of  Bill  of  Complaint  for  Injmiction; 
Exceptions  and  Motion  for  Judgment  of  Re- 
spondents Warren  H.  Pillsbury  and  Albert 
V.  Steffen,  to  Libel ; 
Testimony   taken   before   Respondent,   Warren 
H.  Pillsbury,  and  any  exhibits  amiexed  there- 
to, particularly,  to  include  those  referred  to 
in  the  libel  and  bill  of  complaint; 
Opinion    and    Memorandum    of    the    District 
Judge,  Honorable  Paul  J.  McCormick,  dated 
April  25,  1944;  [94] 
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Findings  of  Fact  and  Conclusions  of  Law; 
Decree  filed  and  entered  the  day  of 

,  1944; 
Notice  of  entry  of  judgment,  dated  the 
day  of  ,  1944; 

The  following  papers  filed  on  or  about  May  15, 
1944: 

Petition  for  Allowance  of  Appeal,  and  for  In- 
junction Pending-  Aj)peal ; 

Affidavit  for  Injunction  Pending  Appeal; 

Injunction  and  Order  Allowing  Appeal; 

Cost  Bond  on  Appeal; 

Citation  and  Admission  of  Service  and  Cer- 
tificate of  Service; 

Assignment  of  Errors; 

Clerk's  Certificate  to  Transcript  of  Record; 

Apostles  on  Appeal. 

Dated:  May  15,  1944. 

SYRIL  S.  TIPTON 

Proctor  for  Libellants 

Receipt  of  copy  of  the  within  Apostles  on  Appeal 
is  hereby  admitted  this  15  day  of  May,  1944. 
CLYDE  C.  DOWNING 
Asst.  U.  S.  Atty. 

Attorney  for  Respondent 
Warren  H,  Pillsbury 

[Endorsed] :   Filed  May  15,  1944.  [95] 
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[Title  of  District  Court  and  Cause.] 

RECEIPT  FOR  SERVICE 
I,  A.  A.  Goldstone,  Attorney  for  Respondent,  Al- 
bert V.  Steffen,  hereby  admit  service  upon  me  of 
copies  of  the  following  instruments: 

1.  Order  Allowing  Api:)eal  dated  May  15,  1944. 

2.  Petition  for  Allowance  of  Appeal. 

3.  Citation  dated  May  15,  1944. 

4.  Assignment  of  Errors. 

5.  Cost  Bond  on  Appeal. 

6.  Apostles  on  Appeal  dated  May  15,  1944. 

Dated  this  19th  day  of  May,  1944. 

A.  A.  GOLDSTONE  & 
WM.  P.  LORD 
By  A.  A.  GLADSTONE 

Attorneys  for  Respondent, 
Albert  V.  Steffen 

[Endorsed] :   Filed  May  24,  1944.  [96] 


[Title  of  District  Court  and  Cause.] 

COUNTERDESIGNATION  OF  RECORD 
ON  APPEAL  AND  PRAECIPE 

Respondent  Albert  V.  Steffen  designates  the  fol- 
lowing additional  parts  of  apostles  on  appeal  in  the 
above  entitled  matter: 

1.  Certified  record  of  the  proceedings  and  tes- 
timony had  before  the  Respondent  Warren  H.  Pills- 
bury,  Deputy  Commissioner  on  September  27,  1943. 
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2.  Notice  of  motion  for  summary  judgment  to- 
gether witli  points  and  autliority  attached  thereto 
of  the  Respondent  Albert  V.   Steffen. 

3.  Answer  of  Respondent  Albert  V.  Steffen,  an- 
swer of  [97]  Defendant  Warren  H.  Pillsbuiy, 
Deputy  Commissioner. 

4.  Motion  for  sunnnary  .iudgment  of  Respondent 
Warren  H.  Pillsbury,  Deputy  Commissioner. 

5.  IMemorandum  of  the  Respondent  Warren  H. 
Pillsbury  in  ,sn]j])ort  of  his  motion  for  judgment. 

It  is  hereby  requested  that  the  record  on  appeal 
be  prepared  in  accordance  with  the  foregoing  de- 
mand and  praecipe  and  certified  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

Dated:  May  27,  1944. 

WM.  P.  LORD  and 
A.  A.  GOLDSTONE 
By  A.  A.  GOLDSTONE 

Proctors  for  Respondent 
Albert  V.  Steffen 

Received  copy  of  the  within  counterdesignation 
this  29  day  of  May,  1944. 

SYRIL  S.  TIPTON 

Received  copy  of  the  within  counterdesignation 
this  29th  day  of  May,  1944. 

CLYDE  C.  DOWNING 

Asst.  U.  S.  Attorney 

[Endorsed] :   Filed  May  29,  1944.  [98] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  98  inclusive  contain  the 
original  Citation  and  Admission  of  Service  and  full, 
true  and  correct  copies  of:  Complaint  for  Injmic- 
tion;  Answer  of  Respondent  Albert  V.  Steffen;  No- 
tice of  Motion  for  Summary  Judgment  with  Points 
and  Authorities;  Answer  of  Defendant  Warren  H, 
Pillsbury,  Deputy  Commissioner;  Notice  of  Motion 
for  Smnmary  Judgment ;  Memorandum  in  Support 
of  Defendant 's  Motion  for  Judgment ;  Memorandum 
in  Opposition  to  Respondents'  Motion  for  Judg- 
ment; Memorandum  of  Decision;  Findings  of  Fact 
and  Conclusions  of  Law;  Decree;  Notice  of  Entry 
of  Decree;  Petition  for  Allowance  of  Appeal  and 
for  Injunction  Pending  Appeal;  Assignment  of 
Errors ;  Order  Allowing  Appeal ;  Cost  Bond  on  Ap- 
peal; Notice  of  Motion  re  Interlocutory  Injunction; 
Affidavit  for  Injunction  Pending  Appeal ;  Order  for 
Interlocutory  In j miction  Pending  Appeal  and  Fix- 
ing the  Amount  of  Supersedeas  Bond;  Supersedeas 
Bond;  Stipulation  re  Record  on  Aj^peal;  Order  re 
Record  on  Appeal;  Praecipe  for  Apostles  on  Ap- 
peal; Receipt  for  Service;  and  Comiterdesignation 
of  Record  on  Appeal  and  Praecipe  which,  together 
with  the  Original  Transcript  of  Proceedings  before 
the  United  States  Employees  Compensation  Com- 
mission, transmitted  herewith,  constitute  the  Apostles 
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on  Ai)peal  to  the  Circuit  Court  of  Appeals  for  tlie 
Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  com- 
paring, correcting  and  certifying  the  foregoing  rec- 
ord amount  to  $34.40,  which  sum  has  been  paid  to 
me  by  ai)pe]  hints. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  16  day  of  June,  1944. 

EDMUND  L.  SMITH, 
Clerk, 
By  THEODORE  HOCKE, 
Deputy  Clerk. 
[Seal] 


[Endorsed] :  No.  10807.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Associ- 
ated Indemnity  Corporation,  a  corporation,  Hill- 
cone  Steamship  Company,  a  corporation  and  Santa 
Cruz  Oil  Company,  a  corporation,  Appellants,  vs. 
Warren  H.  Pillsbury,  Deputy  Commissioner  of  the 
United  States  Employees'  Compensation  Commis- 
sion, for  the  Thirteenth  District  and  Albert  V. 
Steffen,  Appellees.  Apostles  on  Appeal.  Upon  Ap- 
peal from  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Central 
Division. 

Filed  June  19,  1944. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

HILLCONE    STEAMSHIP    COMPANY, 
a  corporation,  et  al.. 

Complainants, 
vs. 

WARREN  H.  PILLSBURY,  Deputy  Commis- 
sioner of  the  United  States  Employees'  Com- 
pensation Commission,  for  tlie  Thirteenth  Dis- 
trict, and  Albert  V.   Steffen, 

Respondents. 

ASSIGNMENT  OF  ERRORS 

Hillcone  Steamshij)  Company,  a  corporation, 
Santa  Cruz  Oil  Company,  a  corporation,  and  Asso- 
ciated Indemnity  Corporation,  a  corporation,  and 
each  of  the  Appellants  herein,  assign  errors  in  the 
record  and  proceedings  in  this  cause  by  adopting  as 
their  points  on  appeal  the  Assignment  of  Errors 
appearing  in  the  transcript  of  record. 

W.  N.  MULLEN 

SYRIL   S.   TIPTON 

Proctors  for  Complainants 

Receipt  of  copy  of  above  Assignment  of  Errors 
is  acknowledged  this  29th  day  of  June,  1944. 
FRANK  J.  HENNESSY 
Attorney  for  Respondents 

Per  T.  S. 

[Endorsed]:  Filed  Jun.  29, 1944.  Paul  P.  O'Brien, 
Clerk. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10807 

HILLCONE  STEAMSHIP  COMPANY, 

a  corporation,  et  ah. 

Complainants, 
vs. 

WARREN  IT.  PILLSBURY,  Deputy  Commis- 
sioner of  the  United  vStates  Employees'  Com- 
pensation Commission,  for  the  Thirteenth  Dis- 
trict, and  Albert  V.  Steffen, 

Respondents. 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Honorable  Paul  P.  O'Brien,  Clerk  of  the 
above  entitled  Court: 

You  will  please  cause  to  be  made  up,  printed  and 
filed  in  the  above  entitled  court  and  cause  the  rec- 
ord on  appeal  to  consist  of  the  following,  to  wit: 
That  part  of  the  transcript  upon  appeal  as  certified 
to  by  the  Clerk  of  the  District  Court,  as  follows : 

The  entire  record  as  now  certified  to  your  Honor- 
able Court,  except  that  part  of  the  record  covered 
and  printed  in  Apostles  on  Appeal  in  that  action 
entitled,  "Hillcone  Steamship  Company,  a  corpo- 
ration, Santa  Cruz  Oil  Company,  a  corporation, 
and  Associated  Indemnity  Corporation,  a  corpora- 
tion. Appellants,  v.  Albert  V.  Steffen",  numbered 
10361. 
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The  libelants  deposit  herewith,  the  sum  of  Three 
Hundred  Forty  and  OQ/lOO  ($340.00)  Dollars  as 
estimated  cost  of  printing  of  said  record  and  will 
pay  such  other  and  further  costs  or  expenses  as 
may  be  incurred  in  that  behalf. 

Dated:  June  29,  1944. 

W.  N.  MULLEN 
SYRIL  S.  TIPTON 

Proctors  for  Libelants 

Receipt  of  copy  is  hereby  acknowledged  this  29th 
day  of  June,  1944. 

FRANK  J.  HENNESSY 
Proctor   for   Respondent 

Per  T.  S. 

[Endorsed]:  Filed  June  29,  1944.  Paul  P. 
O'Brien,  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION  RE  RECORD  ON  APPEAL 

It  is  hereby  stipulated,  by  and  between  the  par- 
ties in  the  above  entitled  action,  through  their  re- 
spective attorneys,  that  that  portion  of  the  record 
on  appeal  printed  in  and  covered  by  the  Apostles  on 
Appeal  in  the  previous  appeal  in  this  cause,  being 
in  the  above  entitled  Court  and  bearing  No,  10361, 
may  be  incorporated  into  and  referred  to  in  the 
present  appeal  herein,  and  that  that  portion  of  said 
record  on  appeal  covered  by  said  Apostles  on  Ap- 
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peal,  as  above  set  out,  need  not  be  printed  in  the 
Apostles  on  Appeal  herein. 

Dated  this  28th  day  of  June,  1944. 
S.  S.  TIPTON 
W.  N.  MULLEN 

Attorneys  for  Appellants 
CHARLES  H.  CARR 
United  States  Attorney 
By  CLYDE   C.   DOWNING 

Asst.  United  States  Attorney 
Attorney  for  Appellee, 
Warren  H.  Pillsbury 

A.  A.  GOLDSTONE  & 
WM.  P.  LORD 
By  A.  A.  GOLDSTONE 

Attorneys  for  Appellee, 
Albert  V.  Steffen 

Receipt  of  copy  of  above  Stipulation  Re  Record 
on  Appeal,  is  hereby  acknowledged  this  30th  day  of 
June,  1944. 

FRANK  J.  HENNESSY 
Proctor  for  Appellees 

Per  T.S. 

So  ordered: 

FRANCIS  A.  GARRECHT, 

United  States  Circuit  Judge 

[Endorsed]:  Filed  June  30,  1944.  Paul  P. 
O'Brien,  Clerk. 
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No.  10,807 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


HiLLCOJSTE    Steamship    Company    (a    cor- 1 

poration),  Santa  Cruz  Oil  Company  (a  | 

I 
corporation),    and    Associated    Indem- I 

nity  Corporation  (a  corporation),  | 

Appellants, 
vs. 

Warren  H.  Pillsbury,  Deputy  Commis- 
sioner of  the  United  States  Compensa-  | 
tion  Commission,  for  the  Thirteenth  Dis- 
trict and  Albert  V.  Steffen, 

Appellees. 


APPELLANTS'  OPENING  BRIEF. 


STATEMENT  OF  JURISDICTION. 

The  libel,  filed  in  the  District  Court  on  the  25th  day 
of  January,  1944,  was  to  review  a  compensation  order 
of  a  deputy  commissioner  mider  the  Longshoremen's 
and  Harbor  Workers'  Compensation  Act.  (33  U.S.C.A. 


2 


Section  901  et  seq.  (Ap.  41-44.)  The  injury  occurred 
during  the  month  of  February  1938  in  the  district 
(Ap.  42)  and  the  order  was  made  on  the  11th  day 
of  January,  1944.  (Ap.  50.)  The  District  Court 
therefore  had  jurisdiction  of  the  libel.  (33  U.S.C.A. 
Section  921(b).)  A  decree  dismissing  the  libel  and 
affirming  the  order  of  compensation  was  entered  on 
the  10th  day  of  May,  1944.  (Ap.  115.)  Petition  for 
allowance  of  appeal  to  this  Court  and  order  allowing 
the  appeal  were  signed  on  the  15th  day  of  May,  1944. 
(Ap.  118  and  122.)  This  Court  therefore  has  juris- 
diction on  appeal  to  review  the  said  decree  under 
Section  128  of  the  Judicial  Code.  (28  U.S.C.A.  Section 
225.) 


STATEMENT  OF  PLEADINGS. 

The  compensation  order  of  the  deputy  commissioner 
conformed  to  the  findings  and  was  against  the  em- 
ployer and  its  insurance  carrier.    (Ap.  41-44.) 

By  their  libel  to  review^  the  order  the  libelants  sought 
to  set  aside  the  finding  that  the  statute  of  limitations 
had  not  run  against  the  claim  of  appellee  Steffen,  and 
it  was  contended  said  order  and  award  was  contrary 
to  law. 

Exceptions  to  the  libel  were  filed  by  appellees.  (Ap. 
67-83.)  The  exceptions  were  sustained  and  the  libel 
dismissed  and  a  decree  entered  confirming  the  com- 
pensation order.  (Ap.  113-115.)  An  opinion  was 
rendered  in  the  District  Court.    (Ap.  104-109.)    Find- 
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ings  of  fact  and  conclusions  of  law  preceded  the  de- 
cree.  (A  p.  109-112.) 


SPECIFICATIONS  OF  THE  ERRORS  RELIED  UPON. 
Appellants  rely  upon  their  assigned  errors,  Nos.  II, 
III,  IV  and  Y.   (Ap.  118-120,  and  144.) 


The  effect  of  the  foregoing  is  that  the  deputy  com- 
missioner, as  well  as  the  Court  below,  erred  in  finding 
that  Section  930(f)  of  the  I^ongshoremen's  and 
Harbor  Workers'  Compensation  Act  was  retroactive. 
Our  contentions,  points,  statements  of  law  and  refer- 
ences to  statutes  are  so  co-mingled  that  the  following 
is  made  without  reference  to  any  assignment  in  par- 
ticular, save  and  except  assigmnent  of  error  desig- 
nated IV  (Ap.  119-120),  and  as  particularly  set  out 
herein  mider  the  caption  "Appellants'  Contentions", 
pages  10-11. 


STATEMENT  OF  CASE. 

One  sustained  an  injury  under  the  Longshoremen's 
and  Harbor  Workers'  Compensation  Act  and  within 
a  few  days,  at  his  own  expense,  obtained  medical 
treatment  for  a  back  condition.  Thereafter  he  was 
disabled  for  a  few  days  and  did  not  work  and  was 
paid  his  salary.  He  then  continued  with  his  employ- 
ment for  some  six  months  during  which  time  he  con- 
tinued to  get  medical  treatment,  which  culminated 
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with  his  going  to  a  hospital  where  he  remained  some 
two  and  a  half  years.  He  was  injured  in  February, 
1938.  On  June  25,  1938,  the  Longshoremen's  and  Har- 
bor Workers'  Compensation  Act  was  amended  to  pro- 
vide that  time  did  not  begin  to  run  as  a  bar  against 
a  claim  of  injury  until  reported  by  the  employer  to 
the  Deputy  Commissioner.  No  report  was  filed  with 
the  Deputy  Commissioner  and  the  employee  quit 
work  on  August  5,  1938,  and  was  totally  disabled  up 
to  the  time  he  filed  application  with  the  Deputy  Com- 
missioner on  January  20,  1941.  The  Deputy  Commis- 
sioner and  the  Court  below  held  that  the  plea  of  the 
statute  of  limitations  was  not  good  as  against  the 
claim  because  the  amendment  of  June  25,  1938,  was 
retroactive  in  effect.  It  is  appellants'  contention  such 
provision  was  not  retroactive;  that  the  plea  of  the 
statute  of  limitations  was  good  as  against  the  claim, 
and  that  the  first  suffering  of  disability  did  not  occur 
on  August  5,  1938,  but  rather  in  February,  1938,  and 
in  any  event,  for  there  to  be  an  injury  under  such 
act  there  is  no  requirement  that  there  be  injury  and 
disability. 


FACTS. 

Respondent  Steffen  had  worked  for  some  consider- 
able period  of  time  as  a  watchman  on  a  vessel  out  of 
service,  and  part  of  the  time  lived  aboard.  He  alleged 
some  time  in  February,  1938,  he  slipped  and  fell  while 
going  from  the  vessel  and  injured  his  back  so  pain- 
fully he  sought  medical  attention  and  for  a  few  days 
did  not  work,  but  was  paid  his  salary  with  full  knowl- 


edge  of  the  facts  had  by  his  employer's  representative, 
Mr.  Cordes.  His  condition  became  so  bad  he  had  to 
quit  work  on  Auj^ust  5,  1938. 

Mr.  Cordes  denied  any  knowledge  of  a  report  of 
injury  ever  having  been  given  him  by  Mr,  Steifen, 
but  said  he  had  complained  long  before  1938  of  a 
painful  back  and  his  condition  became  so  bad  that 
on  August  5,  1938,  he  went  to  the  Marine  Hospital  in 
San  Francisco,  where  he  was  entitled  to  free  care. 
He  was  ])aid  his  salary  for  at  least  two  weeks  after 
entering  the  hospital. 

Application  for  hearing  before  the  Deputy  Com- 
missioner was  not  filed  until  January  20,  1941,  and 
no  compensation  or  medical  treatment  was  provided 
by  the  employer  or  carrier,  except  to  the  extent  of 
salary  paid  as  aforesaid. 

The  following  direct  quotations  from  the  testimony 
are  important  and  from  the  previous  record  in  Case 
No.  10,361,  the  following  quotations  and  page  refer- 
ences are  made: 

"21.    Have  you  received  any  wages  since  injury? 
Yes. 

If  so,  from  and  to  what  date?    8-31,  9-15,  9-30- 
1938.    While  in  hospital." 
Case  No.  10,361,  page  23. 

Originally  it  was  contended  by  Mr.  Steffen  the 
statute  had  not  run  because  of  a  situation  of  estoppel 
or  laches. 

"Mr.  Burns.  I  claim  that  this  case  comes 
within  the  Longshoremen's  Act,  that  he  was  em- 
ployed by  the  Hillcone  Steamship  Company,  that 


he  was  injured  as  he  states  here,  sometime  prior 
to  August  8,  1938,  and  there  was  notice  given  to 
Mr.  Cordes,  his  employer;  that  his  employer  took 
him  to  the  hospital,  and  later  up  here;  and  they 
have  acknowledged  that  they  have  told  this  man 
repeatedly,  after  having  paid  him  several  pay- 
ments while  in  the  hospital,  they  told  him  that 
he  would  be  taken  care  of  and  get  a  lump  sum, 
and  it  is  finally  gotten  to  a  point  where  they  will 
not  answer  his  letters  or  communicate  with  him. 
First  they  came  here  and  told  him  everything 
would  be  all  right,  everything  would  be  taken 
care  of,  and  I  contend  that  the  man  is  entitled 
to  his  compensation  from  the  date  of  injury  up 
to  the  present  time,  and  whatever  admittance  pa- 
pers were  made  out  for  the  man  were  made  out 
by  them,  whatever  classification  they  put  him 
under  when  they  put  him  in  the  Marine  Hos- 
pital, Mr.  Cordes  was  present  and  he  handled  it." 
Case  No.  10,361,  page  28. 

'^Q.  Now  what  was  done  about  you  as  soon  as 
you  fell? 

A.  (Mr.  Steffen)  Well,  I  immediately  went 
over  to  the  yard,  and  Mr.  Cordes  was  waiting  for 
me,  and  I  said,  'I  don't  think  I  can  make  this 
trip,  I  just  had  a  terrible  spill,'  and  he  said,  'Hell, 
you  will  be  all  right,'  so  I  got  in  and  I  drove  but 
it  pained  me,  and  we  got  as  far  as  Lancaster,  and 
that  is  the  reason  I  bring  out  the  flood  conditions, 
because  it  started  to  rain  for  a  couple  of  days, 
so  I  turned  the  car  around  and  I  said,  'We  can't 
get  through,'  and  as  I  did,  it  got  me,  and  it  locked 
on  me. 

Q.     What  locked  on  you? 


A.  My  back,  and  I  said,  'It's  got  me,'  and  I 
told  him  I  fell  off  the  ship  getting  down  here, 
and  he  said,  'You  will  be  all  right,'  and  then  we 
went  down  to  the  Jonathan  Club. 

Q.    Where  is  that? 

A.  Figueroa  Street,  Los  Angeles,  and  we  went 
in  there  and  he  immediately  went  down  to  see 
me,  and  he  took  a  hold  of  me  and  worked  on  my 
back,  and  he  said,  'You  got  a  bad  back,'  and  I 
went  back  up  to  the  room,  and  we  had  a  few 
drinks  and  we  stayed  around  and  we  didn't  go 
back  for  three  days,  and  on  the  second  day,  we 
spent  that  in  Mr.  Cordes'  pent  house,  and  then 
it  was  very  noticeable  that  I  had  to  have  a  doc- 
tor, but  we  thought  we  would  get  ,by  anyway, 
and  the  next  morning  we  went  down  to  the  doc- 
tor and  he  taped  me  up. 

Q.    What  doctor? 

A.    Now  you  got  me. 

Q.     Did  Mr.  Cordes  |Send  you? 

A.     No,  I  went  by  myself. 

Q.     And  you  can't  remember  his  name? 

A.  No,  then  later  on,  it  was  two  days  later — 
and  every  morning,  the  second  morning  at  the 
Jonathan  Club,  they  had  to  come  in  and  help  me 
to  get  in  the  steam  room,  and  after  the  steam 
they  rubbed  a  liniment  on  my  back  to  relieve  me 
a  little,  and  then  we  returned  to  Long  Beach  and 
I  went  aboard  the  ship  for  a  few  days,  and  then 
I  went  to  a  chiropractor  and  I  went  to  an  osteo- 
path, and  I  went  to  Dr.  Carroll,  all  kinds  of 
doctors." 

'Case  10,361,  pages  38-39-40. 

Further  covering  treatment  had  in  February,  1938, 
see  the  following: 


"A.     The  latter  part  of  February. 

Q.    Was  it  an  M.  D.  or  an  osteopath? 

A.     Yes,  an  M.  D. 

Q.     How  did  you  happen  to  go  to  him  ? 

A.  Mr.  Cordes  and  I  were  in  Los  Angeles  and 
we  were  going  to  drive  to  San  Francisco,  and 
we  went  to  Los  Angeles  and  the  back  bothered 
me  and  we  stopped  at  the  Jonathan  Club  and 
then  I  had  severe  pain  and  could  hardly  get 
around,  and  we  went  to  the  steam  room  and 
Eddie,  the  chief  rubber  there,  told  me,  he  was 
a  ,friend  of  Mr,  Cordes,  'You  got  a  bad  back 
there,  you  better  go  to  a  doctor,'  and  I  said,  'I 
will  get  by  all  right,  I  will  go  to  the  Public 
Health  when  we  get  back.  Mr.  Cordes  is  going 
to  send  me  over,  and  three  nights  I  laid  around, 
stayed  at  his  pent  house  and  while  we  were  at 
the  pent  house  I  was  so  sick  my  back  was  throb- 
bing so  that  I  couldn't  straighten  it  up  and  I 
went  to  some  doctor,  the  lady  that  owned  the 
pent  house  told  me  about,  ,and  I  went  to  him  and 
he  said,  'All  I  can  do  is  that  I  can  tape  it,'  that 
is  the  first  doctor." 

Case  10,361,  page  71. 

"A.  No,  I  told  him  I  had  a  bad  back  and  he 
said,  I  can't  adjust  it,'  but  he  did  adjust  the  fore 
part. 

Q.     You  didn't  tell  him  about  the  fall? 

A.     Sure,  sure. 

Q.     Did  you  see  any  one  after  that? 

A.  I  have  $25.00  worth  of  receipts  from  Dr. 
Godfrey,  something  like  that. 

Q.    Where  is  he? 

A.     In  Long  Beach. 

Q.    What  kind  of  a  doctor  is  he? 


A.  An  M.  D.  I  have  his  receipts  for  you,  if 
you  wish. 

Q.     Now  alone:  about  when  did  you  ^o  to  him? 

A.  I  had  about  ten  treatments  from  Dr.  Settle 
and  he  said,  'It  is  absolutely  impossible  for  me 
to  do  anythini^-  because  I  can't  give  you  the  cor- 
rect adjustment,'  so  1  went  to  this  other  doctor. 
Dr.  Godfrey,  and  he  gave  me  a  corset  with  a  cork 
in  the  back  here,  and  he  also  treated  me  elec- 
trically, some  electric  treatments. 

Q.     That  was  about  when? 

A.  March  I  think,  I  think  that  was  in  April, 
March  or  April,  and  then  I  went  over  to  Pedro 
later  on. 

Q.  How  long  were  you  under  treatment  by 
Dr.  Godfrey? 

A.  Darned  if  I  know,  I  couldn't  tell  you  that, 
I  have  got  about  $25.00  worth  of  receipts. 

Q.     For  visits? 

A.    Yes." 

Case  No.  10,361,  pages  72-73. 

"Q.  Have  you  received  any  wages  or  com- 
pensation or  indemnity  from  that  time  to  the 
present  ? 

A.  Yes,  there  was  two  checks,  I  think  I  have 
one  here  for  August,  I  think  I  have  one,  I  gave 
you  the  last  time,  it  was  for  July,  I  think  that  is 
August    (hands  slip  to  Mr.  Jacobson). 

Q.  For  August  16th  to  31st,  no  year  on  it, 
you  say  this  is  for  1938? 

A.  Yes,  I  had  two  and  I  think  in  my  last  hear- 
ing when  I  testified,  I  think  you  will  find  the 
other  one  was  for  July  and  one  was  August." 

Case  No.  10,361,  pages  78-79. 
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Mr.  Steffen  said  the  last  time  he  saw  anyone  from 
the  employer  was  when  he  saw  Mr.  Cordes  shortly 
after  his  marriage,  which  the  record  shows  was  in 
June,  1940. 

The  Deputy  Commissioner  found  as  disclosed  by 
the  record  in  Case  No.  10,807,  pages  42,  43  and  44, 
that  during  the  month  of  February,  1938,  claimant 
sustained  personal  injury  which  arose  out  of  and  in 
the  course  of  his  employment,  it  being  in  the  form 
of  a  contusion  which  activated  and  exacerbated  a  pre- 
viously quiescent  osteoarthritis  of  the  back  causing  it 
to  become  painful  and  subsequently  disabling.  That 
Mr.  Cordes,  his  superior,  then  and  on  many  occa- 
sions thereafter  knew  he  complained  of  pain  as  a  re- 
sult of  the  fall;  and  that  the  employer  did  not  make 
a  report  of  the  injury  to  the  Commission  or  the 
Deputy  Commissioner  as  required  by  Section  930(f), 
such  amendment  having  been  added  on  June  25,  1938, 
at  least  four  months  after  the  injury  was  allegedly 
sustained. 

The  Deputy  Commissioner  further  found  the  claim 
was  filed  within  time,  although  the  statute  was  plead, 
because  notice  of  claim  was  not  given  as  aforesaid. 
It  was  found  no  medical  treatment  was  furnished  by 
the  employer  and  ''that  claimant  continued  in  his 
employment  with  distress  and  under  medical  care  un- 
til August  5, 1938,  when  he  entered  said  United  States 
Marine  Hospital.  His  wages  were  paid  to  and  in- 
cluding August  4,  1938."  It  was  found  that  compensa- 
tion was  due  in  the  amount  of  $4410.71,  no  part  of 
which  had  been  paid. 
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CONTENTIONS  OF  RESPONDENT  STEFFEN. 
In  the  Court  below  Appellee  Steffen  said  the  ques- 
tion was,  "Did  the  amendment  of  Section  30  of  the  Act 
by  adding-  tliereto  Subdivision  (f)  on  June  25,  1938, 
extend  the  time  within  which  the  Respondent,  Albert 
V.  Steffen,  could  properly  file  his  claim  with  the  Com- 
missioner under  the  provisions  of  Section  13(a)  of 
the  Act?"  Case  No.  10,807,  page  85.  Also  see  Case 
No.  10,807,  pages  67-84. 


REVIEW  OF  OPINION  OF  COURT  BELOW. 
The  decision  stated  there  were  two  questions  for 
decision,  and  one  was  whether  or  not  the  Commis- 
sioner erred  as  a  matter  of  law  in  failing  to  find  the 
claim  barred,  and  in  applying  the  provisions  of  Sec- 
tion 930(f)  of  the  Act  to  the  claim.  It  said  that  the 
legislation  involved  was  remedial  and  therefore  should 
be  liberally  construed  and  if  the  case  were  looked  at 
solely  in  light  of  Section  913(a)  the  award  would 
obviously  not  be  in  accordance  with  law,  but  that  the 
correlative  and  cooperative  provisions  of  Section 
930(f)  of  the  Act  should  be  applied,  thereby  saying 
that  such  section  was  retroactive  in  its  effect. 

It  also  said  the  time  limit  prescribed  by  Section 
913(a)  did  not  commence  to  run  rnitil  the  right  to 
further  payment  of  compensation  was  controverted, 
and  relied  on  the  case  of  MarsliaU  v.  Pletz,  1942  A.  M. 
C,  Vol.  1,  627  at  pp.  631-632.  It  contended  since  the 
disability  was  found  to  commence  on  August  5,  1938, 
and  the  basis  for  a  claim  under  the  Act  is  the  exist- 
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ence  of  disability  for  work  resulting  in  a  loss  of 
wages,  it  being  shown  the  man  did  ,get  his  wages  prior 
to  August  4,  1938,  it  was  therefore  not  imtil  then  that 
the  one  year  period  began  under  Section  913(a)  to 
the  exclusion  of  other  provisions  of  the  Act,  but  since 
930(f)  had  not  been  complied  with,  the  filing  of  an 
application  on  January  25,  1941,  could  not  be  said  to 
be  barred.  It  did  not  believe  Section  930(f)  could 
be  disregarded  in  ascertaining  whether  or  not  the 
substantive  right  to  compensation  had  lapsed,  regard- 
less of  whether  his  ^statutory  right  accrued  on  the  date 
of  the  accident.  It  insisted,  after  admitting  the  right 
to  compensation  was  a  substantive  one,  that  Section 
930(f)  in  no  manner  affected  vested  or  substantive 
rights  nor  did  it  impair  the  obligation  of  contract  be- 
cause the  relationship  involved  was  purely  statutory 
and  a  mere  change  of  procedure  or  substitution  of 
remedies  may  operate  retrospectively  without  running- 
counter  to  any  established  principle  of  construction. 
It  said  the  right  to  invoke  the  bar  still  existed,  but 
Congress  imposed  after  the  injury  an  additional  pro- 
cedural requirement,  and  because  of  the  failure  to 
follow  that  requirement  there  had  been  no  prejudice 
to  appellants.    (Case  No.  10,807,  pp.  104-109.) 


APPELLANTS'  CONTENTIONS. 

As  stated  in  the  Assignment  of  Errors  in  Case  No. 
10,807,  page  118,  we  say  the  Coui't  erred  in  sustain- 
ing the  Deputy  Commissioner's  exception  to  the  libel 
requested  below,  and  in  supporting  the  Deputy  Com- 
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missioner  in  finding  that  Respondent  Steffen  filed  his 
claim  within  the  time  required  by  law,  although  he 
did  not  file  his  claim  for  benefits  within  one  year  of 
the  date  of  injury  in  accordance  with  Section  913(a). 
Any  claim  for  compensation  benefits  to  which  he 
might  be  entitled  was  barred  by  the  running  of  time. 
There  was  no  jurisdiction  in  the  Deputy  Commis- 
sioner to  entertain  the  application.  There  is  no  justi- 
fication in  law  or  fact  for  the  finding  the  time  did 
not  begin  to  run  against  the  claim  for  disability  until 
loss  of  wage  occurred.  The  reliance  placed  by  the 
Court  below  on  Marshall  v.  Pletz,  supra,  is  of  no  au- 
thority and  effect  because  it  was  overruled,  annulled 
and  reversed  by  the  United  States  Supreme  Court  on 
January  4,  1943.  (1943  A.  M.  C,  Vol  1,  p.  9.)  The 
claim  was  definitely  barred  by  the  running  of  time 
and  the  Commission  exceeded  its  .authority  and  com- 
mitted an  act  in  excess  of  its  jurisdiction  in  deciding 
no  claim  accrued  or  vested  in  Febniary,  1938,  even 
though  the  claimant  then  obtained  medical  treatment 
and  was  disabled  for  a  period  of  days  when  he  ren- 
dered no  service  and  was  paid  his  salary. 


SECTIONS  OF  THE  LONGSHOREMEN'S  ACT 
ESPECIALLY  RELIED  UPON. 

Section  902,  Subdivision  2,  defines  "injury"  to 
mean  accidental  injury  or  death  arising  out  of  or  in 
the  course  of  em]:)lo3nnent,  and  such  occupational  dis- 
ease or  infection  as  arises  naturally  out  of  such  em- 
ployment or  as  naturally  or  unavoidably  results  from 
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such  accidental  injury,  and  includes  an  injury  caused 
by  the  wilful  act  of  a  third  person  directed  against 
an  employee  because  of  his  employment. 

Section  902,  Subdivision  10,  defines  "disability"  as 
"incapacity  because  of  injury  to  earn  the  wages  which 
the  employee  was  receiving  at  the  time  of  injury  in 
the  ^same  or  any  other  emplojrment. "  As  will  be  shown 
later  on.  Section  930(f)  refers  not  to  disability  but 
to  injury,  ,and  Section  913(a)  refers  to  injury  and 
not  disability. 

In  Section  902,  Subdivision  12,  "compensation" 
means  "the  money  allowance  payable  to  an  employee 
or  to  his  dependents"  as  provided  by  this  Act,  "and 
includes  funeral  benefits  provided  therein." 

The  words  "medical  treatment"  or  anything  of 
similar  reference  are  not  defined  but  we  imderstand 
the  word  "compensation"  to  include  any  amount  the 
claimant  might  be  in  a  position  to  claim  in  reimburse- 
ment of  medical  treatment  obtained  at  his  own  ex- 
pense after  notice  of  injury  to  the  employer  and  re- 
fusal to  provide  it.  See  Section  907. 

Section  913(a)  provides  the  right  to  compensation 
"shall  be  ,barred  unless  a  claim  therefor  is  filed  within 
one  year  after  the  injury,  *  *  *  except  that  if  pay- 
ment of  compensation  has  been  made  without  an 
award  on  account  of  such  injury  *  *  *  a  claim  may 
be  filed  within  one  year  after  the  date  of  the  last 
payment." 

At  the  time  ,of  the  injury  Section  930  carried  five 
subdivisions  not  here  pertinent.   Thereafter  there  was 


13 


added,  on  June  25,  1938,  subdivision  (f)  which  in 
effect  says  where  the  employer  or  carrier  has  been 
given  notice  of  the  injury  or  has  knowledge  of  any 
injury  and  does  not  file  a  report  of  it,  Section  913  (a) 
shall  not  begin  to  run  against  the  claim  imtil  such 
report  shall  have  been  furnished  as  required  by  this 
subdivision  (f)  of  Section  930.  In  other  words,  this 
requirement  is  based  on  the  knowledge  of  an  em- 
ployer of  the  injury  having  occurred,  which  of  course 
was  denied  by  the  positive  testimony  of  Mr.  Cordes. 
The  Deputy  Commissioner  relied  for  support  on  the 
uncorroborated,  uncertain,  and  in  several  instances, 
impeached  testimony  of  Respondent  Steffen. 


THE  RIGHT  TO  COMPENSATION  ARISES  OUT  OF  A  CONTRACT 
AND  THE  RIGHT  BEGINS  WITH  AND  DEPENDS  UPON  THE 
EXISTENCE  OF  A  CAUSE  OR  RIGHT  OF  ACTION. 

Mr.  Steffen,  if  he  sustained  an  injury  as  found,  had 
a  cause  of  action  therefor  at  that  time  and  not  when 
he  desired  to  initiate  proceedings. 

Without  a  cause  of  action  there  was  no  right  to 
claim.  The  cause  of  action,  of  course,  existed  because 
it  has  been  determined  by  statute  that  as  a  matter  of 
contract  the  right  to  compensation  benefits  is  read 
into  each  contract  of  emplojmient.  It  is  then  the  vio- 
lation of  this  right  to  be  free  of  industrial  injury  from 
which  the  cause  of  action  arises. 

A  cause  of  action  cannot  extend  more  to  one  than 
the  right  from  which  it  flows  and  there  cannot  be  a 
right    unless    it    be    in    existence,    determinable    and 
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vested.    If  this  be  not  true,  there  would  be  no  cause 
for  an  action. 

There  cannot  be  a  cause  of  action  because  an  in- 
jury has  occurred  and  then  another  cause  of  action 
because  disability  has  resulted  from  such  injury. 
There  can  be  only  one  cause  of  action  because  of  the 
violation  of  one  right,  namely,  in  this  case,  to  be  com- 
pensated for  by  the  payment  of  money  for  an  indus- 
trial injury,  or  furnished  medical  treatment  with  the 
right  of  reimbursement  therefor  if  not  provided  upon 
notice  of  the  injury. 

As  pointed  out  heretofore,  the  entire  right  to  pro- 
ceed depends  upon  and  flows  from  the  time  of  injury 
and,  we  say  especially  so,  in  this  case  when  there  was 
the  prompt  obtaining  of  medical  treatment  with  the 
knowledge  of  the  employer,  as  found,  but  for  which 
the  employee  paid,  and  ^he  staying  away  from  work 
during  which  time  full  wages  were  paid  by  the  em- 
ployer. 

Section  930(f), , as  we  will  show  herein,  is  not  retro- 
active in  its  provisions  and  therefore  can  only  con- 
cern itself  with  injuries  or  accidents  which  occurred 
and  were  sustained  after  the  addition  of  this  sub- 
division. 

There  was  no  need  to  file  such  a  form  by  the  em- 
ployer at  the  time  of  the  injury  or  accident,  and 
especially  when  there  was  a  full  awareness  thereof, 
as  found  by  the  Deputy  Commissioner. 

It  cannot  be  said  that  there  was  no  right  to  com- 
pensation, which  we  presume  to  be  money  in  lieu  of 
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wages,  until  August,  1938,  because  no  injury  occurred 
until  there  was  disability.  We  say  that  if  the  Long- 
shoremen's and  Harbor  Workers'  Act  had  so  in- 
tended, it  would  have  so  ])rovided.  Furthermore,  what 
if  the  man  had  never  lost  time  and  merely  wanted 
reimbursement  for  his  medical  expense?  Then  would 
it  be  said  the  time  began?  ^ 

Furthermore,  assume  that  there  was  such  an  injury 
with  the  establishment  of  a  pei-manent  disability  with 
no  loss  of  time.  Would  it  be  said  that  since  there  was 
no  suspension  of  work  and  no  stoppage  of  pay  that 
there  was  no  right  to  file  for  compensation  for  a  per- 
manent .disability  ,because  there  had  been  no  loss  of 
wage? 

It  has  been  held  many  times  that  the  payment  of 
wages,  when  there  was  disability,  is  in  lieu  of  com- 
pensation and  credit  may  be  taken  therefor.  See 
State  Comp.  Ins.  Fund  v.  Pillsbury,  D.  C.  Calif.  1939, 
27  F.  ,Supp.  852. 

In  view  of  the  foregoing  there  was  payment  of 
salary  in  lieu  of  compensation  for  two,  three  or  maybe 
four  days  right  after  the  injury  in  February,  1938. 
There  cei-tainly  was  disability  as  pointed  out  in  the 
transcript  of  the  record  and  there  was  then  an  in- 
jury, accident  and  disability  all  at  the  same  time.  At 
said  time  there  was  created  the  right  for  reimburse- 
ment for  medical  treatment  obtained  by  Mr.  Steffen. 

The  foregoing  is  supported  by  the  following  cita- 
tions and  comments. 


16 


In  Guy  V.  Stoecklein  Baking  Co.,  1  Atl.  (2d)  839, 
it  was  said: 

"A  wide  distinction  exists  between  pure  stat- 
utes of  limitation  and  special  statutory  limita- 
tions qualifying  a  given  right.  In  the  latter  in- 
stance time  is  made  an  essence  of  the  right  cre- 
ated and  the  limitation  is  an  inherent  part  of 
the  statute  or  agreement  out  of  which  the  right 
in  question  arises,  so  that  there  is  no  right  of 
action  whatever  independent  of  the  limitation: 
37  C.  J.  686.  Statutes  of  the  latter  kind  are  in 
the  nature  of  conditions  put  by  the  law  upon 
the  right  given:  Peters  v.  Hanger,  4  Cir.,  134  F. 
586,  588 ;  Wheatland  v.  Boston,  202  Mass.  258,  88 
N.  E.  769. 

In  Pennsylvania,  this  distinction  is  recognized 
in  those  cases  which  hold  that  a  pure  statute  of 
limitations  must  be  pleaded  {Prettyman  v.  Irwin, 
273  Pa.  522,  117  A.  195),  while  it  is  not  neces- 
sary to  so  plead  in  the  case  of  a  condition  put 
by  the  law  upon  a  substantive  right  given,  even 
though  such  condition  is  sometimes  spoken  of  as 
a  statute  of  limitations:  Martin  v.  Pittsburg  Rys. 
Co.,  227  Pa.  18,  21,  75  A.  837,  26  L.  R.  A.,  N.  S., 
1221,  19  Ann.  Cas.  818 ;  First  Pool  Gas  Coal  Co. 
V.  Wheeler  Run  C.  Co.,  301  Pa.  485,  489,  152  A. 
685.  The  latter  cases  also  throw  light  upon  the 
distinction  between  the  two  kinds  of  limitations. 

The  contention  which  the  carrier  now  seeks 
to  assert  is  purely  statutory  and  is  a  part  of  the 
substantive  right  to  maintain  an  action  for  com- 
pensation and  does  not  deal  with  the  mere  remedy 
for  an  otherwise  subsisting  right.  The  very  act 
which  gave  to  the  claimant  the  right  to  maintain 
an  action  of  this  class  expressly  provided  that 
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such  right  should  be  forever  barred  unless  the 
parties  agreed  upon  the  compensation  payable 
or  filed  a  ])otition  as  required:  Ratio  v.  Penn. 
Coal  Co.,  102  Pa.  Super.  242,  247,  156  A.  749. 
'Where  a  statute  fixes  the  time  within  which  an 
act  nuist  be  done,  as,  for  example,  an  appeal 
taken,  courts  have  no  i)ower  to  extend  it,  or  to 
allow  the  act  to  be  done  at  a  later  day,  as  a  mat- 
ter of  indulgence.  Something  more  than  mere 
hardship  is  necessary  to  justify  an  extension  of 
time,  or  its  equivalent — an  allowance  of  the  act 
nunc  pro  tunc*  '* 

Thomas  v.  Toivn  of  Savannah  Beach,  17  S.  E.  (2d) 
747,  held  the  right  to  compensation  is  a  vested 
right  and  is  not  remedial  and  the  right  to  set  off 
because  of  a  subrogation  recovery  could  not  be  had 
even  though  the  act  provided  such  set  off  at  the  time 
the  claim  was  filed,  the  reason  being  that  at  the  time 
of  injury  there  was  no  such  right  to  set  off. 

Also  see:  Southern  Underwriters,  et  al.  v.  Lewis, 
et  al,  150  S.  W.  (2d)  162. 

Preveslin  v.  Derby  &  Ansonia  Developing  Co., 
151  Atl.  518,  holds  the  right  to  workmen's  compensa- 
tion determined  by  statute  in  force  at  the  time  of  in- 
jury was  a  ''vested  right"  which  could  not  be  affected 
by  an  act  validating  an  unconstitutional  statute.  There 
it  was  further  held  a  statute  purporting  to  change  the 
rate  of  compensation  for  injury  occurring  previous  to 
the  amendment  is  the  "impairaient  of  obligation"  and 
any  law  changing  intention  and  legal  effect  of  the 
original  parties,  giving  to  one  the  greater  and  to  the 
other  less  benefit  in  contract,  "impairs  obligation". 
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The  reason  for  this  is  that  retrospective  laws  impair- 
ing obligation  of  contracts  or  substantial  vested  rights 
violate  the  United  States  Constitution,  Article  I,  Sec- 
tion 10,  and  Constitutional  Amendment  14.  It  was 
further  said  the  Legislature  can  not  change  procedure 
affecting  past  transactions  in  such  way  as  to  prevent 
judicial  control  of  that  situation. 

In  Turley  v.  John  Hancock  Mut.  Life  Ins.  Co.,  173 
A.  163,  it  was  said  rights  are  "vested"  when  the  right 
to  enjoyment,  present  or  prospective,  has  become  the 
property  of  some  particular  person  or  persons  as  a 
present  interest. 

In  FeMmid  v.  City  of  St.  Paul,  9  N.  W.  (2d)  349, 
it  was  said: 

"The  (compensation)  act  creates  new  substan- 
tive rights  and  is  not  a  mere  amendment  of  the 
common  law.  It  goes  far  beyond  merely  afford- 
ing new  remedial  rights  for  old  substantive  rights. 
It  works  a  fundamental  change  in  the  obliga- 
tions of  employers  to  their  employees.  The  right 
to  compensation  given  by  the  act  is  independent 
of  fault.  It  is  not  based  on  tort,  but  is  of  a  con- 
tractual nature.  A  basic  thought  underlying  the 
act  is  that  the  business  or  industry  affected  shall 
in  the  first  instance  pay  for  accidental  injuries 
as  a  business  expense  or  a  part  of  the  costs  of 
production. ' ' 

6  Bunnell,  Dig.  &  Supp.  10385. 

In  United  States  v.  Heinrich,  12  F.  (2d)  938,  Dist. 
Ct.,  D.  Montana,  it  was  said  Congress  cannot  enact 
a  law  which  would  destroy,  impair  or  injuriously 
affect  rights  that  have  been  vested  under  a  former 
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Congressional  enactment,  and  to  enforce  an  enact- 
ment effective  after  the  right  vested  would  require 
a  payment  in  violation  of  the  Federal  Constitution. 
Also  see  Chase  v.  United  States,  222  Fed.  593. 
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THE  DATE  OF  INJURY. 

An  injury  is  a  damage  to  a  right  or  person.  Mr. 
Steffen  had  a  damage  to  his  back  at  the  time  he  fell. 
He  then  had  pain  and  continued  to  have  pain  to  the 
time  of  filing  his  application,  although  the  extent  of 
disability  varied.  The  following  cases  show  that  it 
was  improper  for  the  Court  below  to  say  it  believed 
the  injury  did  not  occur  until  there  was  disability, 
forgetting  for  the  moment  of  course  that  there  was 
disability  at  the  time  of  the  injury  as  we  have  hereto- 
fore pointed  out. 

In  Otis  V.  Parrott,  et  al,  8  N.  W.  (2d)  708,  a  truck 
driver  sustained  a  broken  leg  and  arm  when  his  truck 
turned  over  on  January  4,  1939.  In  March,  1939,  he 
developed  tuberculosis,  from  which  he  died  on  July 
21,  1939.  It  w^as  said  the  "date  of  injury  causing  such 
death"  is  within  statute  proWding  that  no  compensa- 
tion proceeding  shall  be  maintained  unless  such  pro- 
ceeding shall  be  commenced  wdthin  two  years  from 
the  date  of  the  injury  causing  death,  which  was  Janu- 
ary 4, 1939. 

Di  Giorgio  Fruit  Corp.,  et  al.  v.  Norton,  93  F.  (2d) 
119,  cannot  be  taken  as  an  authority  to  the  effect  that 
the  statute  does  not  start  to  run  until  there  is  a  loss 
of  time  for  which  one  would  be  entitled  to  compensa- 
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tion.  This  case  merely  held  that  where  one  sustained 
an  injury  but  did  not  know  until  within  one  year  of 
the  time  he  filed  his  claim  that  the  condition  from 
which  he  suffered  was  due  to  such  injury,  then  it  was 
not  until  that  time  the  statute  started  to  rmi.  This  is 
similar  in  effect  to  the  case  of  GJantz  v.  Ind.  Ace. 
Com.,  11  Cal.  App.  (2d)  624,  and  cases  involving  in- 
dustrial diseases. 

This  is  not  a  case  where  the  man  had  some  sort 
of  an  miusual  incident  occur  and  then  later  suffered 
a  condition  which  was  found  to  be  related  to  such 
incident.  In  other  words,  if  one  knows  he  has  pain, 
he  knows  he  has  been  injured.  Any  doctrine  based 
on  the  theory  that  even  though  one  has  pain  and 
knows  he  has  been  injured,  the  statutory  period 
does  not  start  to  run  until  he  has  lost  time,  is 
inconsistent.  Furthermore,  in  this  case  the  Court 
has  lost  sight  of  the  fact  that  this  man  immediately 
after  his  fall  in  February,  1938,  had  a  painful  con- 
dition and  went  with  his  employer  and  obtained  treat- 
ment therefor.  During  this  time  he  was  paid  his  sal- 
ary and  the  salary,  therefore,  was  in  lieu  of  com- 
pensation for  then  he  rendered  no  service.  Since  com- 
pensation, if  there  is  more  than  eight  weeks'  disabil- 
ity, is  payable  from  the  first  day  of  disability  (see 
Section  906),  would  it  not  follow  that  in  this  case 
there  would  have  to  be  a  finding  that  during  those 
first  few  days  of  total  disability  he  was  compensated 
by  payment  of  salary  by  the  employer?  This  cer- 
tainly would  then  make  those  first  few  days  he  was 
away  from  work  the  time  when  he  was  disabled  and 
for  which  he  could  later  claim  compensation,  if  the 
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payment  of  wage  was  not  in  lieu  of  compensation,  in- 
asmuch as  it  has  been  found  he  was  disabled  for  more 
than  eight  weeks. 

In  view  of  the  foregoing  we  cannot  see  how  the 
opinion  of  the  Court  below,  which  rests  on  no  author- 
ity, can  be  accepted  to  hold  there  is  not  an  injury  un- 
til one  has  to  leave  work  and  is  entitled  to  compensa- 
tion. It  discards  the  very  theory  of  when  a  cause  of 
action  occurs  and  the  common  accepted  understand- 
ing and  definition  of  the  word  "injury".  For  there 
to  be  an  injury  there  does  not  need  to  be  disability  and 
the  Longshoremen's  Act  does  not  so  provide,  and  in 
any  event,  Mr.  Steffen  was  entitled  to  compensation 
for  the  days  he  received  treatment  and  then  could 
have  claimed  reimbursement  for  his  medical  expense. 

In  Winslow  v.  Carolina  Confer.  Assn.,  211  N.  C. 
572,  it  was  said: 

'^  'The  right  to  compensation  under  this  act 
shall  be  forever  barred  unless  a  claim  be  filed  with 
the  Industrial  Accident  Commission  ^^^thin  one 
year  after  the  accident,  and  if  death  results  from 
the  accident,  unless  a  claim  be  filed  with  the  Com- 
missioner within  one  year  thereafter'  *  *  *  For 
this  reason,  where  a  claim  for  compensation  un- 
der the  provisions  of  the  North  Carolina  Work- 
men's Act  has  not  been  filed  with  the  Industrial 
Commission  within  one  year  after  the  date  of  the 
accident  which  resulted  in  the  injury  for  which 
compensation  is  claimed,  or  where  the  Industrial 
Commission  has  not  acquired  jurisdiction  of  such 
claim  within  one  year  after  the  date  of  such  acci- 
dent (see  Hardison  v.  Hampton,  203  N.  C.  187, 
165  S.  E.  355)  the  right  to  compensation  is 
barred." 
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Liberty  MiU.  Ins.  Co.  v.  Parker,  19  F.  Supp.  686, 
Dist.  Ct.,  D.  Maryland,  is  a  longshoreman's  case  where 
in  December,  1934,  one  slipped  on  a  ship's  deck, 
catching  his  weight  on  his  right  thumb.  He  men- 
tioned this  to  his  foreman  but  no  injury  was  appar- 
ent until  some  time  thereafter  when  a  knot  appeared, 
which  subsequently  i:)roved  to  be  a  ganglion.  About  a 
month  thereafter  the  employee  was  told  by  his  phy- 
sician the  ganglion  would  have  to  come  out.  Other 
medical  advice  he  obtained  was  that  if  it  did  not  pain, 
to  do  nothing  about  it.  He  made  no  complaint  to 
the  employer  until  February,  1936,  when  he  noticed 
the  fingers  of  the  right  hand  were  being  affected.  He 
asked  for  medical  treatment  but  continued  to  work 
until  May  5,  1936,  when  the  employer  gave  him  medi- 
cal treatment.  The  employer  made  no  report  of  the 
accident  to  the  Deputy  Commissioner  until  February, 
1936,  and  the  claimant  filed  no  claim  until  April,  1936, 
more  than  a  year  after  the  accident.  The  Court  found 
the  claimant  was  not  actually  disabled  from  the  time 
of  the  accident  until  May  5,  1936.  The  Deputy  Com- 
missioner held  the  statute  of  limitations  had  not  run. 
The  Court  reversed  the  Commission  and  said  the 
swelling  in  the  back  of  the  hand  became  apparent  on 
the  evening  of  the  accident  and  within  a  month  he  was 
advised  it  should  be  cut  out.  His  work  was  not  di- 
rectly interfered  with  by  the  condition.  The  Court 
said  this  was  a  case  where  the  injury  sustained  was 
practically  contemporaneous  with  the  accident  and 
where  the  injury  was  clearly  patent  and  not  latent. 
Since  he  needed  medical  treatment  and  medical  treat- 
ment is  classed  (Sec.  6  (33  U.S.C.A.  906))  as  part  of 


23 

the  compensation  to  which  the  employee  is  entitled, 
the  claim  was  barred  because  the  employee's  claim 
was  not  filed  within  a  year  after  the  injury  occurred. 


IS  SECTION  930(f)  RETROACTIVE? 

If  the  right  to  compensation  was  vested  at  the  time 
of  the  injury  and  Section  930(f)  was  purely  statutory 
and  not  retroactive  in  its  effect,  then  as  the  Court  be- 
low said,  the  limitation  of  time  would  have  run 
against  the  claim.  That  this  right  was  vested  is  en- 
tirely supported  by  the  cases  cited  and  under  this 
caption  it  will  be  noted  too  the  case  of  Marshall  v. 
Pletz,  supra,  upon  which  the  Court  below  relied,  had 
been  overruled  by  our  Supreme  Court  prior  to  the 
time  the  decision  in  the  Court  below  was  rendered. 

If  the  decision  objected  to  is  good,  then  all  employ- 
ers and  insurance  carriers  involved  will  have  to  re- 
open their  files  and  take  out  every  case  of  injury 
which  occurred  from  the  inception  of  this  Act  up  to 
June  25,  1938,  and  report  all  injuries  claimed  where 
liability  was  properly  denied  and  rights  protected 
without  the  then  necessity  of  reporting  such  claims. 

The  Court  below  also  refers  to  Marshall  v.  Pletz, 
supra,  for  authority  that  a  controversion  notice  must 
be  filed  by  the  carrier  before  the  time  would  start  to 
run,  but  from  our  reading  of  the  Act  and  cases  perti- 
nent, and  even  the  case  of  Marshall  v.  Pletz,  we  can- 
not see  where  such  has  any  support. 

In  Harris  v.  Traders  S  Gen.  Ins.  Co.,  4  So.  (2d) 
24,  it  was  said,  where  it  is  provided  payment  shall  be 
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forever  barred  unless  the  parties  shall  have  agreed 
upon  a  payment  to  be  made  or  unless  within  one  year 
after  the  accident  proceedings  were  begun,  such  right 
was  one  of  preemption  and  not  prescription  and 
therefore,  since  there  had  been  no  agreement  for  the 
payment  of  compensation  within  the  one  year  limita- 
tion, the  claim  was  barred  because  the  employee  had 
not  filed  a  claim. 

Callahan  v.  Chesapeake  d-  0.  Ry.,  40  F.  Supp.  353, 
states  the  rule  is  stated  in  the  syllabus  from  Morrison 
V.  Baltimore  &  0.  Ry.  Co.,  40  App.  D.  C.  391,  Ann. 
€as.  1914C,  p.  1026,  as  follows: 

''Under  the  Federal  Employers  Liability  Act 
of  June  11,  1906  (Fed.  St.  Ann.  1909  Supp.,  p. 
585,  the  time  wdthin  which  the  suit  must  be 
brought  operates  as  a  limitation  of  the  liability 
itself  as  created,  and  not  of  the  remedy  alone. 
It  is  a  condition  attached  to  the  right  to  sue  at 
all.  Time  has  been  made  of  the  essence  of  the 
right,  and  the  right  is  lost  if  the  time  is  disre- 
garded. The  liability  and  the  remedy  are  cre- 
ated by  the  same  statute,  and  the  limitations  of 
the  remedy  are  therefore  to  be  treated  as  limita- 
tions of  the  right. 

This  is  a  case  in  which  a  general  statute  of 
limitation  is  relied  upon.  In  such  case  the  stat- 
ute must  be  plead.  But  it  is  a  case  in  which  the 
statutory  remedy  provides  as  a  condition  prece- 
dent that  the  action  thereon  must  be  commenced 
within  a  prescribed  time.  Such  fact  is  jurisdic- 
tional and  may  be  raised  by  motion  to  dismiss. 
Bell  V.  Wabash  Ry.  Co.,  8  Cir.,  58  F.  (2d)  569. 

It  is  a  well  recognized  rule  of  statutory  con- 
struction that  a  law  will  not  be  considered  retro- 
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active  unless  such  legislative  intent  clearly  ap- 
pears from  the  context  of  the  statute  itself.  Has- 
sett  V.  Welch,  303  U.  S.  303,  58  S.  Ct.  559,  82  L. 
Ed.  858,  and  cases  cited  in  the  opinion  in  that 
case. 

It  is  significant  that  the  enactment  of  August 
11,  1939,  makes  no  such  j)rovision.  Had  Congress 
so  intended  it  would  undoubtedly  have  said  so." 

In  Dawson  v.  Johncke  Drydock,  33  F.  Supp.  668,  it 
was  said: 

*'In  the  case  of  Young  v.  Hoage,  Deputy  Com- 
missioner, et  al.,  1937,  67  App.  D.  C.  150,  90  F. 
(2d)  395,  400,  it  was  definitely  held  that  the  pro- 
vision of  the  Longshoremen's  and  Harbor  Work- 
ers' Compensation  Act,  requiring  a  claim  for 
compensation  to  be  filed  by  survivors  within  a 
year  after  the  death,  is  mandatory ;  and  that  com- 
pliance therewith  is  jurisdictional." 

That  an  extension  of  a  limiting  statute  must  be 
defiinitely  shown  to  be  retroactive  is  clearly  covered 
in  Dawson  v.  Columbia  Casualty  Co.,  et  al.,  1940  A. 
M.  C.  1130. 

Ex  parte  Fidelity  &  Deposit  Co.  of  Maryland,  25 
F.  (2d)  642,  well  considers  the  question  of  whether 
or  not  statutory  limitations  after  the  creation  of  a 
right  are  retrospective  or  prospective  and  the  Court 
said  statutes  are  to  be  interpreted  prospectively  im- 
less  the  language  thereof  requires  contrary  construc- 
tion. It  further  held  that  where  a  right  had  become 
fixed,  retroactive  operation  would  not  be  practical, 
particularly  if  it  destroyed  a  right. 
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In  In  re  Cederbaum,  27  F.  Supp.  1014,  it  was  again 
said  statutes  granting  a  right  or  preventing  the  ex- 
ercise of  a  right  will  be  interpreted  prospectively, 
unless  the  language  thereof  requires  a  different  con- 
struction. 

In  Colgate-Palmolive-Peet  Co.  v.  U.  S.,  37  F.  Supp. 
794,  it  is  stated  that  every  statute  operates  on  future 
acts  unless  a  contrary  intent  is  expressly  declared. 

Again  in  Schwab  v.  Doyle,  258  U.  S.  529,  it  is  said 
laws  are  not  to  be  considered  as  applying  to  cases 
which  arose  before  their  passage  unless  that  conten- 
tion is  clearly  expressed. 

Our  contention  is  supported  in  Hassett  v.  Welch, 
303  U.  S.  303,  which  considered  the  question  of  when 
statutes  were  to  be  considered  prospective  or  retro- 
spective and  the  Court  said: 

"In  view  of  other  settled  rules  of  statutory 
construction,  which  teach  that  a  law  is  presumed, 
in  the  absence  of  clear  expression  to  the  contrary, 
to  operate  prospectively;" 

In  Young  v.  Hoage,  et  al.,  90  F.  (2d)  395,  it  was 
again  clearly  stated  in  1937  that  where  a  statute  such 
as  the  Longshoremen's  Act  gives  a  right  unknown  to 
common  law  and  limits  time  within  which  an  action 
shall  be  brought  to  assert  such  right,  the  limitation 
of  time  within  which  to  file  the  claim  defines  and  con- 
trols the  right.  In  other  words,  in  the  case  at  bar  the 
right  to  file  a  claim  for  compensation  is  governed  by 
the  law  at  the  time  of  the  accrual  of  the  right. 

The  Act  as  it  previously  stood  was  not  illegal  or 
unconstitutional  and  there  was  no  necessity  for  retro- 
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active  legislation  to  cure  an  administrative  defect. 
Therefore,  to  attemi)t  to  make  the  amendment  retro- 
active would  be  the  taking  of  due  process.  There  is 
no  cure  necessary  to  the  previous  provision  and  the 
amendment  merely  placed  upon  it  an  enlargement  and 
therefore,  in  accordance  with  the  annotations  found 
in  70  A.  L.  R.  1436,  it  is  quite  evident  the  interpre- 
tation requested  by  Mr.  Steffen  and  the  Commission 
is  entirely  misuppoi-ted  by  present  or  previous  de- 
cisions. 


DECISIONS  ON  SIMILAR  QUESTIONS. 

To  support  our  contention  the  right  here  was  vested 
and  the  contention  of  the  Court  below  is  incorrect  the 
following  citations  and  authorities  are  made: 

In  Luckenbach  S.  S.  Co.  v.  Norton,  et  al.,  106  F. 
(2d)  137,  it  was  again  said  the  right  to  reopen  within 
one  year  of  the  date  of  the  last  payment,  regardless 
of  whether  a  compensation  order  has  been  issued, 
is  remedial  and  therefore  can  be  affected  by  a  change 
in  the  specification  of  procedure,  although  the  date 
of  accident  was  prior  to  the  adoption  of  the  amend- 
ment. The  Court  said  the  amendment  is  not  retro- 
active since  the  limitation  is  from  the  last  payment 
of  compensation.  It  referred  to  American  Mutual 
Liability  Ins.  Co.  v.  Lowe,  85  F.  (2d)  625,  and  Bethle- 
hem Shipbuilding  Corp.  v.  Cardillo,  102  F.  (2d)    299. 

If,  as  held  in  Ocean  Ace.  &  Guar.  Co.  Ltd.  v.  Law- 
son,  145  F.  (2d)  865,  the  limitation  of  Section  914(h) 
must  be  construed  in  harmony  with  and  in  conform- 
ity with  Section  913(a),  we  camiot  see  how  it  can  be 
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said  Section  930(f)  takes  away  the  effect  of  the  right 
of  the  employer  or  carrier  to  say  that  the  claim  must 
be  filed  within  one  year.  The  Court  here  said  the 
right  to  file  the  claim  was  one  of  right  and  was  in 
existence  only  one  year. 

American  Mutual  Liah.  Ins.  Co.  of  Boston  v.  Lowe, 
1936  A.  M.  C.  1722,  states: 

''The  above  statute  was  amended  May  26,  1934, 
Chapter  354,  Sec.  5,  48  Stat.  807,  33  Mason's  U. 
S.  C,  Sec.  922,  by  inserting  a  provision  therein 
limiting  the  right  of  the  Deputy  Commissioner 
to  reopen  the  case  to  'one  year  after  the  date  of 
the  last  pajnment  of  compensation,'  but  the  stat- 
ute as  amended  gives  no  indication  that  it  was 
to  have  a  retroactive  effect.  Therefore  it  should 
not  be  so  interpreted.  U.  S.  v.  Heth,  7  U.  S.  399, 
413 ;  Harvey  v.  Tyler,  69  U.  S.  328,  347 ;  Sohn  v. 
Waterson,  84  U.  S.  596.  It  follows  that  the  claims 
existing  at  the  date  of  the  amendment  were  not 
thereby  destroyed  and  the  time  limitation  therein 
prescribed  began  to  run  on  the  date  of  its  enact- 
ment, May  26,  1934.    Sohn  v.  Waterson,  supra." 

If  the  defense  of  the  statute  of  limitations  is  juris- 
dictional, then  in  accordance  with  Bethlehem  Ship- 
Imilding  Corp.  v.  Cardillo,  102  F.  (2d)  299,  if  more 
than  a  year  elapsed  from  the  time  of  the  injury  and 
the  filing  of  the  application,  the  jurisdiction  of  the 
Deputy  Commissioner  is  taken  and  therefore  the  date 
is  an  essential  jurisdictional  fact. 

Slade  V.  Branham,  48  F.  Supp.  769,  is  another  case 
where  it  was  held  claim  must  be  filed  within  a  year 
and  the  right  to  file  a  claim  was  a  statutory  right  and 
if  not  exercised  within  the  time  prescribed,  there  was 
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no  longer  the  right.  In  this  case  the  injury  occurred 
on  October  6,  1936,  and  no  contention  was  made  that 
there  had  to  be  a  finding  that  Sec.  930(f)  had  to  be 
complied  with  before  the  statute  was  said  to  have  run. 


THE  KOBILKIN  CASE. 

Kohilkin  v.  Pilhburij,  et  al,  103  F.  (2d)  667,  was 
decided  by  your  Court  and  when  taken  to  the  United 
States  Supreme  Court  the  decision  was  sustained  by 
a  four  and  four  decision  on  the  petition  for  writ  of 
certiorari,  which  placed  it  in  the  position  of  having 
been  denied  and  therefore  makes  that  decision  not 
only  controlling  on  the  District  Court  below,  but  your 
Honorable  Court  as  well.  The  reasoning  applied  in 
that  opinion  of  your  Court  was  avoided  by  the  Court 
below  and  by  respondents  below.  We  say  it  is  a 
well  worded  brief  and  opinion  directed  against  the 
contentions  of  respondents  heretofore  made  and 
which  will  be  no  doubt  made  to  the  appeal  herein. 

In  this  case  one  sustained  an  injury  on  June  7, 
1935,  and  it  was  found  he  had  a  bad  bruise  which 
caused  three  weeks'  disability.  Thereafter,  with  some 
impairment  he  continued  to  work  until  January  9, 
1937,  when  he  had  a  severe  i)ain  in  his  shoulder  and 
was  then  advised  of  a  structural  defect  which  was  due 
to  his  injury  of  June  7,  1935.  Less  than  two  and  a 
half  months  after  being  so  advised  he  filed  his  claim 
which  was  denied  by  the  Deputy  Commissioner  on 
the  gromid  it  had  not  been  filed  within  one  year  of 
the  last  pajTuent  of  compensation  and  was  therefore 
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barred.  Your  Court  considered  the  propriety  of  that 
decision  and  said  the  right  to  compensation  for  dis- 
ability shall  be  barred  unless  a  claim  therefor  is  filed 
within  one  year  after  the  injury,  thereby  distinguish- 
ing between  the  words  "injury"  and  "disability".  It 
was  pointed  out  the  appellant  therein  claimed  the  na- 
ture of  the  original  injury  had  been  overlooked,  and 
the  necessity  for  an  operation  was  not  known  until 
January,  1937,  and  since  the  exact  nature  of  the  in- 
jury was  not  known  until  more  than  a  year  after  the 
payment  of  compensation,  the  time  did  not  begin  to 
run  until  the  existence  of  the  injury  could  be  reason- 
ably ascertained,  and  such  was  the  rule  where  injuries 
were  latent  and  not  patent.  Your  Court  stated  the 
case  of  Kropp  v.  Parker,  8  F.  Supp.  290,  on  which 
the  Court  and  respondents  below  relied,  might  lean 
towards  the  contention  made  if  the  situation  were  one 
of  industrial  disease  and  as  was  covered  in  the  case 
of  Di  Giorgio  Fruit  Corp.  v.  Norton,  93  F.  (2d)  119. 
Your  Court  said:  "but  if  the  condition  there  dealt 
with  was  purely  an  accidental  injury,  and  not  an 
occupational  disease  or  infection,  we  are  not  able  to 
understand  the  Court's  implied  conclusion  that  it 
arose  'in  the  course  of  employment'."  Your  Court 
then  went  on  to  say,  "decisions  arising  under  statu- 
tory provisions  analogous  to  the  Federal  Act  gen- 
erally hold  that  the  date  of  injury,  and  not  the  sub- 
sequent date  when  incapacity  develops  is  the  one  from 
which  the  time  limitation  must  be  reckoned." 

It  was  also  said  by  your  Court,  "The  terms  'injury' 
and  'disability',  separately  defined  in  the  statute,  are 
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not  synonymous."  It  was  also  said  the  injury  was 
an  accidental  one  which  was  inflicted  at  the  time  of 
the  accident,  and  the  statute  then  began  to  run,  and 
not  when  the  full  extent  of  the  injury  was  first  noted. 
It  was  said: 

''The  trauma  in  fact  resulted  in  an  immediate 
though  temporary  disability  for  which  the  ap- 
pellant was  paid  compensation.  The  circumstance 
that  appellant  again  became  disabled  a  year  and 
a  half  later,  and  the  more  serious  nature  of  the 
injury  was  then  for  the  first  time  recognized,  does 
not  change  the  situation.  The  claim  was  not  filed 
until  more  than  a  year  after  the  occurrence  of 
the  injury  and  more  than  a  year  after  the  last 
payment  of  comjiensation.  Under  the  plain  terms 
of  Section  13(a)  of  the  statute  the  claim  is 
barred.   *    *   * 

It  was  the  manifest  Congressional  intent  to 
deny  compensation  in  all  cases  of  disability  aris- 
ing from  accidental  injury  unless  claim  is  filed 
within  the  time  limited.  No  provision  is  made 
for  exceptional  cases.  We  agree  that  the  act  is 
to  be  liberally  construed,  but  neither  the  deputy 
commissioner  nor  the  courts  have  the  powder  to 
legislate;  and  nothing  short  of  legislation  would 
make  relief  possible  in  a  case  like  this." 

Your  Honorable  Court  held  the  terms  "injury"  and 
"disability"  are  not  synonymous  and  if  there  was 
knowledge  of  injury,  although  not  the  consequent 
development  was  known  or  anticipated,  there  was  at 
that  time  an  injury  and  the  statute  ran  against  the 
injury.  It  was  not  held  the  time  did  not  run  until 
there  was  disability  or  a  full  knowledge  of  the  cause 
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of  the  disability.  Mr.  Steffen  knew  he  hurt  his  back 
in  February,  1938,  as  shown  by  the  evidence  hereto- 
fore quoted,  and  therefore,  the  time  began  to  run  at 
the  time  of  the  alleged  injury  in  February,  1938,  and 
there  was  no  support  for  the  District  Coui*t  below  or 
the  Deputy  Commissioner  to  find  that  the  date  of  in- 
jury did  not  occur  until  there  was  disability  from 
work. 

There  is  the  further  complication  in  that  the  Court 
below  agreed  with  the  Deputy  Commissioner  the  dis- 
ability occurred  after  the  amendment  and  for  all  in- 
tents and  purposes  the  injury  did  not  occur  until 
there  was  a  disabling  injury  when,  as  a  matter  of 
fact,  there  was  an  injury  and  a  know^n  injury  which 
required  medical  treatment  at  the  time  of  the  acci- 
dent. It  must  be  remembered  that  in  this  case  of 
Kohilkin,  supra,  your  Court  said: 

"The  circumstances  that  appellant  again  became 
disabled  a  year  and  a  half  later,  and  the  more 
serious  nature  of  the  injury  was  then  for  the 
first  time  recognized,  does  not  change  the  situa- 
tion. The  claim  was  not  filed  until  more  than  a 
year  after  the  occurrence  of  the  injury  and  more 
than  a  year  after  the  last  payment  of  compensa- 
tion. Under  the  plain  terms  of  Section  13(a) 
of  the  statute  the  claim  is  barred.  If  we  turn  to 
Section  22  and  assume  a  change  of  condition  we 
again  encounter  the  stautory  bar." 
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THE  PLETZ  CASE. 

The  Court  below  stated  it  was  of  the  opinion  that 
Marshall  v.  Pletz,  1942  A.  M.  C.  627  at  pages  631-632, 
in  effect  stated  the  time  limit  prescribed  by  Section 
913(a)  does  not  commence  to  run  until  the  right  to 
further  payment  of  compensation  is  controverted, 
but  this  case  did  nothing  more  than  hold  there  was 
a  situation  of  laches,  and  therefore  Mr.  Pletz  filed 
within  a  reasonable  time. 

Mr.  Pletz  was  injured  on  November  12,  1935,  and 
filed  claim  for  compensation  on  April  19,  1937,  and 
on  May  6,  1937,  a  notice  was  filed  with  the  Deputy 
Commissioner  to  the  effect  that  the  claim  would  be 
controverted.  The  claim  was  rejected  by  the  Deputy 
Commissioner  on  July  29,  1937,  and  the  case  went  to 
the  District  Court  which  remanded  the  matter  for 
further  proceedings.  A  new  award  was  made  on  Feb- 
ruary 14,  1940,  again  rejecting  the  claim.  The  Court 
then  found  no  compensation  w^as  paid  to  or  accepted 
by  the  employee  and  on  May  6,  1937,  more  than  one 
year  after  his  injury,  a  formal  claim  was  controverted 
as  aforesaid. 

The  decision  found  in  1942  A.  M.  C.  627,  is  the  one 
from  which  the  Court  below  has  concluded  that  your 
Honorable  Court  has  at  least  by  inference  said  where 
there  is  the  failure  to  follow  the  prerequisites  of  Sec- 
tion 930(f),  as  under  the  circiunstances  of  this  case, 
the  time  limit  prescribed  by  Section  913(a)  does  not 
commence  to  run  until  the  right  to  compensation  is 
controverted.  After  going  over  the  facts,  and  con- 
sidering ,the  statements  of  the  Court  below,  your  Court 
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said  it  appeared  the  carrier,  since  the  man  was  offered 
compensation  and  refused  it,  under  the  circumstances 
assumed  it  was  entitled  to  defer  controverting  liabil- 
ity until  a  formal  claim  was  filed.  Your  Court  said, 
''We  are  satisfied  that  in  this  both  the  carrier  and 
the  Commissioner  mistook  the  requirements  of  the 
act."  It  is  then  said  Section  913(a)  gives  the  em- 
ployee a  year  after  cessation  of  pajnnent  of  compen- 
sation or  injury  to  file  claim  and  that  where  joayments 
are  stopped  or  suspended  the  employee  is  put  on  no- 
tice he  must  make  f oraial  claim  within  a  year  or  fore- 
go further  compensation.  It  was  contended  there, 
as  in  the  case  at  bar,  where  there  was  a  continuing 
offer  of  compensation,  the  employee  is  entitled  to  as- 
sume the  carrier  holds  itself  in  readiness  to  pay  the 
sum  offered  and  that  he  may  dispense  with  the  filing 
of  a  claim  so  long  as  that  situation  exists.  Your 
Court  then  said: 

"We  think,  therefore,  that  the  time  limit  pre- 
scribed by  Section  13(a)  applies  not  only  to  cases 
where  compensation  is  actually  paid  but  to  situa- 
tions where  the  statutory  compensation  is  ten- 
dered, and  the  time  limit  does  not  commence  to 
run  until  the  continuing  offer  is  withdrawn  or 
the  right  to  further  payment  is  controverted,  ^or 
the  purpose  of  limitation,  tender  must  be  held 
the  equivalent  of  payment." 

The  rest  of  the  decision  of  your  Court  is  to  the 
effect  that  if,  for  any  cause,  an  employer  considers 
his  obligation  to  make  payment  is  terminated,  he  must 
immediately  and  unequivocally  make  his  position 
known.   This,  of  course,  is  in  the  face  of  there  having 
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been  a  tender.  This  is  all  the  case  holds  and  we  can- 
not see  how  by  inference  in  any  way  it  can  be  said 
the  Court  below  was  justified  in  interpreting  the 
effect  of  the  decision  as  it  did. 

When  this  Pletz  case,  cited  as  Marshall,  et  al.  v. 
Pletz,  1943  A.  M.  C.  9,  went  to  the  Supreme  Court,  that 
Court  said  your  Honorable  Court  had  held  that  Sec- 
tion 914  of  the  Act  required  an  employer  or  insurer 
who  denies  liability  to  file  with  the  Deputy  Commis- 
sioner a  notice  of  controversion  so  as  to  bring  on  the 
question  of  liability  for  decision.  The  Supreme  Court 
said,  however,  such  construction  was  inadmissible  as 
tender  was  not  payment  and  under  the  Act  there 
could  be  no  contention  of  estoppel  and  that  nonethe- 
less Mr.  Pletz  was  bound  to  file  his  claim  within  the 
statutory  period  of  one  year  of  his  injury  or  the  date 
of  the  last  payment  of  compensation. 

Where  from  the  foregoing  can  it  be  said  the  Court 
below  was  supported  in  saying  it  thought  your  Court 
in  effect  had  said  ''that  the  time  limit  prescribed  by 
Section  13(a)  does  not  commence  to  run  until  the 
right  to  fui'ther  payment  of  compensation  is  contro- 
verted." 

The  premise  for  the  decision  does  not  exist  and 
therefore  it  must  be  held  to  be  of  no  effect. 
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CONCLUSION. 

We  believe  it  clear  from  the  foregoing  that  Section 
930(f)  is  not  retroactive  in  its  effect.  It  would  be  im- 
practical to  say  it  was,  and  as  well  all  rules  of  statu- 
tory interpretation  prevent  the  finding  it  was  retro- 
active and  particularly  because  it  does  not  show  any 
legislative  intent  that  it  be  retroactive.  The  Court 
below  has  admitted  if  not  retroactive,  the  claim  of 
Mr.  Steffen  was  barred. 

The  case  of  Pletz  on  which  the  Court  relied  had 
been  overruled  when  the  opinion  was  handed  down, 
making  its  authority  a  nullity. 

The  suffering  of  a  disability  is  not  that  which  is 
necessary  to  start  the  running  of  the  statute.  Com- 
pensation does  include  money  claimed  for  treatment 
obtained  after  notice  to  the  employer.  As  your  Court 
so  aptly  held  in  the  case  of  Kohilkin,  supra,  an  intelli- 
gent reading  of  the  statute  shows  that  the  time  began 
to  run  at  the  time  of  injury.  To  accept  the  opinion 
of  the  Court  below  would  be  to  say  that  if  anyone 
was  injured  before  June  25,  1938,  and  liability  had 
been  denied  without  notice  to  the  Commission,  the 
statute  could  not  be  used  as  a  defense  although  one 
had  been  guilty  of  laches  in  bringing  their  action 
for  ten,  fifteen  or  twenty  years. 

As  provided  in  Section  913(a),  it  is  for  the  em- 
ployee to  file  a  claim  within  one  year  of  the  date  of 
injury  or  the  last  payment  of  compensation  for  juris- 
diction to  be  created,  and  certainly  this  Respondent 
Steffen  failed  to  do.  Something  positive  was  required 
of  him  and  this  he  did  not  do  until  he  filed  claim  for 
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compensation  benefits  in  January,  1941.  The  Kobilkin 
case  is  full  authority  for  pur  contention  and  should 
have  been  controlling  on  the  Court  below. 

We  submit  the  decision  of  the  Court  below  should 
be  set  aside  and  Respondent  Steffen  granted  nothing. 

Dated,  San  Francisco, 
September  8,  1944. 

Respectfully  submitted, 

S.  S.  Tipton, 
W.  N.  Mullen, 
Attorneys  for  Appellants. 
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HiLLCONE  Steamship  Company  (a  cor- 
poration), Santa  Cruz  Oil  Company 
(a  corporation),  and  Associated  In- 
demnity Corporation  (a  corpora- 
tion), 
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vs. 

Warren  H.  Pillsbury,  Deputy  Commis- 
sioner of  the  United  States  Compensa- 
tion Commission,  for  the  Thirteenth 
District,  and  Albert  V.  Steffen, 

Appellees. 


APPELLEES'  REPLY  BRIEF. 


STATEMENT  OF  THE  CASE. 

Because  appellees  deem  the  statement  of  the  case  and 
facts  to  be  materially  different  in  some  respects  from 
that  presented  by  appellants,  the  appellees  present  the 
following  statements: 

In  the  latter  part  of  February,  1938,  the  appellee,  Al- 
bert V.  Steffen,  fell  from  a  ladder  attached  to  the  S.  S. 
Prentiss  onto  a  pontoon.  The  ship  was  in  the  waters 
of  the  Pacific  at  Long  Beach.     As  a  result  of  the  fall. 
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Steffen  sustained  an  injury  which  was  compensable  un- 
der the  Longshoremen's  and  Harbor  Workers'  Compen- 
sation Act.  He  was  not,  however,  disabled  for  work  un- 
til August  5,  1938,  at  which  time  admission  to  the 
United  States  Marine  Hospital,  San  Francisco,  was  ob- 
tained for  him  by  Fred  Cordes,  his  employer's  agent  and 
district  manager,  under  whose  jurisdiction  Steffen  worked. 
Steffen  had  orally  notified  Fred  Cordes  of  the  accident 
on  the  day  it  occurred,  as  well  as  on  various  occasions 
thereafter,  and  shortly  after  Steffen  entered  the  hospital 
he  was  told  by  Cordes  that  he  would  be  "taken  care  of." 
The  employer  did  not  thereafter  or  at  any  time  make  a 
report  of  the  accident  or  injury  to  the  Commissioner 
or  Deputy  Commissioner  as  required  by  Section  30(a)  of 
the  Act.  On  June  25,  1938,  the  Act  was  amended  to 
provide  that  the  statute  of  limitations  did  not  begin  to  run 
as  a  bar  against  claims  for  compensation  under  the  Act 
until  the  injury  was  reported  by  the  employer  to  the 
Deputy  Commissioner.  Steffen  filed  his  claim  for  com- 
pensation on  Jan.  20,  1941,  while  he  was  still  in  the  hos- 
pital, and  claimed  that  the  plea  of  the  statute  of  limita- 
tions was  not  good  as  against  his  claim  because: 

(1)  Steffen's  right  to  file  a  claim  for  compensation  did 
not  accrue  until  August,  1938; 

(2)  The  statute  of  limitations  was  extended  by  the 
amendment  of  June  25,  193^,  as  to  claims  accrued  but 
not  then  barred; 

(3)  Appellants  are  estopped  to  assert  the  plea  of  the 
bar  of  the  statute  of  limitations. 
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The  only  issue  on  this  appeal  is  that  of  the  bar  of  the 
statute  of  limitations,  it  having  been  conceded  by  api>el- 
lants  in  the  District  Court  that  all  other  issues  were  cor- 
rectly determined  by  the  Deputy  Commissioner.  The 
clerical  error  of  the  Deputy  Commissioner  in  computing 
the  amount  of  compensation  due  Steffen  was  corrected  in 
the  court  below. 

FACTS. 

In  the  latter  part  of  February,  1938,  the  time  being 
fixed  by  the  storm  and  flood  in  the  Los  Angeles  area 
(Ap.  Case  10361,  pp.  i2,  39,  52,  53,  61),  the  appellee, 
Albert  V.  Steffen,  was  injured  by  a  fall  from  a  ladder 
onto  a  pontoon  while  acting  within  the  scope  and  course 
of  his  employment  as  watchman  on  the  S.  S.  Prentiss. 
He  was  not  immediately  disabled  for  work.  In  fact, 
right  after  he  suffered  the  accident,  he  was  requested  by 
Fred  H.  Cordes,  his  employer's  district  manager  and 
agent,  to  drive  Cordes  to  San  P^rancisco  (Ap.  Case.  10361, 
pp.  39,  40,  52,  53,  73)  presumably  on  the  business  of 
the  employer.  Steffen  rendered  such  service  when  re- 
quired of  him.  (Ap.  Case  10361,  p.  36.)  There  was 
therefore  no  loss  of  time  on  the  part  of  Steffen  because 
of  the  accident  prior  to  August  5,  1938,  at  which  time 
he  entered  the  United  States  Marine  Hospital  (Ap.  Case 
10361,  p.  63),  although  he  and  Cordes  were  held  up  in 
Los  Angeles  by  the  storm  and  flood  mentioned  above. 

Steffen  continued  to  perform  his  duties  as  watchman 
until  August  5,  1938,  and  received  his  regular  compensa- 


tion  to  that  time.  He  was  not  disabled  for  work  until 
August  5,  1938.  (Ap.  Case  10807,  p.  20;  Ap.  Case 
10361,  p.  63.)  Steffen  reported  the  accident  immediately 
after  its  occurrence  (Ap.  Case  10361,  pp.  38,  39,  60)  as 
well  as  thereafter,  and  Cordes  obtained  Steffen's  admis- 
sion to  the  Marine  Hospital  (Ap.  Case  10361,  pp.  40, 
61)  and  promised  to  ''take  care"  of  Steffen,  meaning 
medical  and  hospital  care  would  be  provided  for  and  sal- 
ary or  compensation  would  be  paid  to  Steffen  while  he 
was  disabled  and  a  job  be  given  to  him  when  he  left 
the  hospital.  (Ap.  Case  10361,  pp.  41,  78,  79;  Ap.  Case 
10807,  p.  39.)  There  was  more  than  just  superior  and 
employee  relationship  between  Cordes  and  Steffen.  They 
were  also  very  friendly,  and  Steffen  placed  the  utmost 
trust  and  confidence  in  Cordes  and  relied  implicitly  on 
Cordes'  assurances  of  care  and  compensation  until  shortly 
before  he  filed  his  claim  for  compensation  in  January, 
1941.     (Ap.  Case  10361,  pp.  41,  42.) 

Although  Steffen  orally  notified  Cordes  on  the  day  of 
his  accident  and  on  various  occasions  thereafter  of  his 
fall  and  that  he  suffered  pain  as  the  result  thereof  (Ap. 
Case  10807,  p.  15;  Ap.  Case  10361,  pp.  38,  40,  60,  71, 
78),  the  employer  has  never  made  a  report  of  Steffen's 
accident  or  injury  to  the  Commissioner  or  Deputy  Com- 
missioner as  required  by  Section  30(a)  of  the  Longshore- 
men's and  Harbor  Workers'  Compensation  Act.  As  here- 
tofore stated,  Steffen  entered  the  Marine  Hospital  on 
August  5,  1938,  and  remained  there  until  December  22, 
1941. 
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I. 
THE  ACCIDENT  TO  STEFFEN  OCCURRED  IN 
FEBRUARY,  1938. 

At  the  risk  of  placing:  in  this  brief  unnecessary  mate- 
rial, but  to  clarify  the  time  of  the  fall  sustained  by  Stef- 
fen,  we  make  mention  that  the  time  of  the  accident  was 
fixed  by  both  Steffen  and  Cordes  by  reference  to  the  heavy 
rains  and  flood  in  the  Los  Angeles  area,  the  uncertainty 
arising  from  statements  that  the  flood  occurred  in  1937 
or  1938,  but  more  probably  1938. 

This  court  may  take  judicial  knowledge  of  all  matters 
of  general  knowledge. 

Midler,  208  U.  S.  412,  at  421. 

And  it  may  take  judicial  notice  of  facts  relating  to 
floods  of  rivers  and  streams. 

Oklahoma   v.   Atkinson   Co.,   313   U.    S.    508,   at 
525; 

Mammoth  Gold  Dredging  Co.  v.  Forbes,  39  C.  A. 
App.  (2d)  739; 

31  C.  /.  5".  578,  Note  3. 

The  court  may  therefore  take  judicial  notice  of  the 
fact  that  the  heavy  rains  mentioned  in  the  testimony 
commenced  in  the  last  week  in  February,  1938;  that  the 
heaviest  rains  of  that  period  occurred  on  March  1st  and 
2nd,  1938,  and  that  the  flood  of  the  Los  Angeles  river 
mentioned  by  Steffen  in  fixing  the  time  of  the  accident 
occurred  in  the  first  part  of  March,  1938,  the  accident 
having  occurred  a  few  days  before.  The  accident  there- 
fore occurred  in  February,   1938. 


II. 

STEFFEN'S  CLAIM  IS  NOT  BARRED  BY  THE 
STATUTE  OF  LIMITATIONS. 

Our  consideration  of  the  question  of  the  statute  of 
Hmitations  falls  into  three  divisions:  (A)  Steffen's  right 
to  file  claim  for  compensation  did  not  accrue  until  Au- 
gust, 1938;  (B)  The  statute  of  limitations  may  be  ex- 
tended as  to  claims  accrued  but  not  barred;  (C)  The 
appellants  are  estopped  to  assert  the  bar  of  the  statute  of 
limitations. 

A. 

Steffen's  Right  to  File  Claim  for  Compensation  Did 
Not  Accrue  Until  August,  1938. 

33  U.  S.  C.  A.  913(a)  provides  that  a  claim  for  com- 
pensation shall  be  filed  within  one  year  after  the  injury. 
The  term  "injury"  as  used  in  this  section  means  "com- 
pensable injury." 

Di  Giorgio  Fruit  Corp.,  et  al.  v.  Norton,  93  Fed. 
(2d)   1.19; 

Potomac  Elcc.   Power  Co.   v.   Cardillo,    107   Fed. 
(2d)  962; 

Kropp  V.  Parker,  8  Fed.  Supp.  290. 

In  the  case  of  Potomac  Electric  Power  Co.  v.  Cardillo, 
107  Fed.  (2d)  962,  the  employee  was  struck  on  the  head 
by  the  metal  end  of  an  air  hose  on  May  24,  1935.  He 
was  in  the  hospital  two  days  and  returned  to  work  in  a 
week.  At  that  time  he  had  no  claim  for  compensation, 
the  first  seven  days  of  disability  not  being  compensable. 
Up  to  November  16,  1936,  he  was  not  disabled  by  reason 
of  the  accident.     In  1937  he  was  informed  that  he  was 
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suffering  from  a  progressive  disease  of  the  brain  caused 
by  the  accident  of  May.  1935.  On  August  18,  1937,  he 
filed  his  claim  for  compensation.  The  court  held  that 
(1)  an  intent  to  bar  claims  under  the  Longshoremen's 
Compensation  Act  before  they  arise  cannot  fairly  be  im- 
puted to  Congress;  (2)  that  the  word  "injury"  as  used 
in  section  13(a)  of  the  Act  is  equivalent  to  "compensa- 
ble injury,"  and  the  limitation  did  not  begin  to  run  until 
the  claim  to  compensation  arose  in  1936  or  1937;  and 
(3)  that  no  reason  appears  for  treating  death  claims  and 
disability  claims  differently  in  this  respect  or  for  thinking 
that  the  statute  does  treat  them  differently. 

In  Di  Giorgio  Fruit  Corp.  v.  Norton,  93  Fed.  (2d) 
119,  the  employee  was  struck  in  the  eye  by  a  stalk  of 
bananas  on  July  25,  1932.  He  returned  to  work  in  about 
a  week.  On  August  11,  1936,  he  filed  a  claim  for  com- 
pensation for  disability  from  the  loss  of  the  eye.  He  be- 
came aware  of  the  serious  condition  of  his  eye  in  Au- 
gust, 1936.  The  court  held  that  the  word  "injury"  as 
used  in  the  Act  must  be  construed  in  the  sense  of  "com- 
pensable injury,"  and  hence  claims  filed  more  than  one  year 
after  disabihty  arose  will  not  be  barred. 

Appellants  cite  Giants  z:  Indus.  Ace.  Comm.,  11  Cal. 
App.  (2d)  624,  properly  Continental  Cas.  Co.  v.  Indus. 
Ace.  Com.,  and  apparently  consider  the  holding  of  that 
case  as  being  favorable  to  them.  (Appellants'  Op.  Br. 
p.  20.)  It  is  not.  On  the  contrary,  it  is  a  decision 
wholly  favorable  to  the  respondents.     In  order  to  under- 


stand  the  case,  it  is  necessary  to  refer  to  its  companion 
case,  Continental  Cas.  Co.  v.  Indus.  Ace.  Com.,  11  Cal. 
App.   (2d)  619,  which  is  as  follows: 

"George  Glantz  was  employed  as  a  metal  worker 
by  H.  E.  Jaynes  &  Son  whose  compensation  insur- 
ance carrier  was  the  petitioner.  About  July  21, 
1932,  Glantz  suffered  an  injury  to  his  left  wrist. 
This  injury  occurred  in  the  course  of,  and  grew  out 
of,  his  employment.  Glantz  thought  he  had  sprained 
his  wrist,  had  it  bound  with  tape  and  continued  with 
his  work.  He  was  not  incapacitated  for  work  for  a 
period  of  seven  days  though  he  might  have  missed  a 
few  days'  work  owing  to  pain  in  this  wrist.  On  De- 
cember IS,  1934,  he  suffered  a  second  injury  to  the 
same  wrist.  While  working  on  the  door  of  an  auto- 
mobile it  fell,  cutting  the  flesh  on  the  wrist  to  the 
bone.  He  consulted  a  physician  and  X-rays  were 
taken  which  disclosed  an  old  fracture  of  one  of  the 
bones  of  the  wrist  which  had  not  united.  It  is  ad- 
mitted that  this  fracture  occurred  in  the  accident  of 
July  21,  1932.  It  was  the  conclusion  of  examining 
physicians  that  an  operation  was  necessary  to  unite 
the  two  fragments  of  the  bone. 

"On  February  11,  1935,  Glantz  filed  with  the  In- 
dustrial Accident  Commission  an  application  for  the 
adjustment  of  his  claim  growing  out  of  his  first  in- 
jury. During  the  hearing  on  this  application,  and 
on  the  advice  of  the  commission,  he  filed  an  applica- 
tion for  adjustment  of  his  claim  growing  out  of  the 
injury  of  December  15,  1934.  Two  awards  were 
made. 

"Petitioner  urges  in  both  cases  that  the  pro- 
ceedings   are    barred    by    the    provisions    of    section 
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eleven  of  the  Workmen's  Compensation  Insurance 
and  Safety  Act  of  1917  (Stats.  1917,  p.  831),  as  the 
proceedings  were  not  instituted  within  six  months 
following  the  fracture  of  the  bone.     .     .     . 

"When  the  limitation,  imposed  by  the  Workmen's 
Compensation  Insurance  and  Safety  Act  of  1917, 
commences  to  run,  is  a  question  that  is  carefully 
considered  and  discussed  in  Marsh  v.  Industrial  Ace. 
Comm.,  217  Cal.  338,  page  344  (18  Pac.  (2d)  933, 
86  A.  L.  R.  563),  where  it  is  said:  'The  law  does 
not  award  compensation  for  mere  pain  or  physical 
impairment,  unless  it  is  of  such  character  as  to  raise 
a  presumption  of  incapacity  to  earn.  The  object  is 
to  make  amends  for  a  disability  attributable  to  the 
employment,  and  the  test  is  whether  there  is  an  in- 
capacity causing  loss  of  earning  power  in  whole  or  in 
part.  (Hustus'  Case.  123  Me.  428  (123  Atl.  514).) 
In  order  to  be  compensable,  disability  need  not  be 
limited  to  incapacity  of  a  workman  to  pursue  his 
ordinary  occupation,  but  embraces  impairment  or 
earning  power  generally.  (Gordon  v.  Evans,  1  Cal. 
Ind.  Com.,  pt.  2,  94;  Savich  v.  Industrial  Com..  39 
Ariz.  266  (5  Pac.  (2d)  779.)  The  term  "injury" 
then  is  to  be  understood  as  connoting  compensable  in- 
jury, and  is  correlated  to  an  incapacity  or  disability 
justifying  a  compensatory  award.  (Dombrowski  v. 
Jennings  &  Griffin  Co.,  103  Conn.  720  (131  Atl. 
745).)  Injury  and  compensable  disability  are  thus 
more  nearly  synonymous  expressions  than  are  date  of 
injury  and  date  of  accident.  (Acme  Body  Works 
V.  Koepsel,  204  Wis.  493  (234  N.  W.  756,  236  N. 
W.  378).)' 

"When  we  apply  these  rules  to  the  instant  case 
we  must  conclude  that  tlie  injury  to  Glantz  occurred 
when  it  was  discovered  that  he  had  a  broken  bone  in 
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his  left  wrist  which  would  require  an  operation  to 
cure,  which  would  incapacitate  him  from  working, 
and  would  justify  a  compensatory  award.  Prior  to 
that  time  he  did  not  know  the  nature  of  his  injury, 
and  had  not  been  prevented  from  working  for  the 
required  period,  and  his  earning  capacity  had  not 
been  seriously  impaired.  It  is  true  that  he  suffered 
pain  and  did  lighter  work  than  before  July  21,  1932, 
but  he  did  not  suffer  a  compensable  injury  at  that 
time  as  defined  by  the  Supreme  Court  in  the  Marsh 
case.  It  follows  that  his  application  for  compensation 
was  not  barred  by  the  provisions  of  section  eleven  of 
the  Workmen's  Compensation  Insurance  and  Safety 
Act  of  1917." 

In  the  second  case,  which  is  cited  by  appellants,  the 
court  held  that  "The  injury  of  December  15,  1934,  was 
not  serious  and  resulted  in  no  loss  of  time  or  pay.  Of  it- 
self it  is  not  a  compensable  injury.  There  is  but  one 
broken  bone  to  repair  and  Glantz  is  entitled  to  but  one 
compensatory  award  and  that  for  the  injury  of  July  21, 
1932.  That  is  fully  taken  care  of  in  the  award  of  the 
commission  in  the  proceeding  involving  that  injury.  Any 
further  award  in  the  instant  case  is  unnecessary,  if  not 
improper."  It  will  be  seen  that  there  is  nothing  in  the 
second  case  which  denied  recovery  because  of  the  stat- 
ute of  limitations.  In  fact,  it  affirmed  the  award  in 
favor  of  the  employee  for  the  earlier  injury. 

In  all  the  cases  cited  above,  the  injuries  were  traumatic 
in  origin,  and  the  term  "injury"  as  used  in  33  U.  S.  C.  A. 
913(a)  and  the  California  Workmen's  Compensation  Act 
was  construed  to  mean  "compensable  injury" — not  the 
date  of  the  accident  but  the  time  from  which  the  em- 
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ployee  had  a  basis  under  the  statute  upon  which  to  claim 
compensation,  such  basis  being  only  the  existence  of  dis- 
ability for  ivork  resulting  in  a  loss  of  wages.  ( Emphasis 
ours.)  Since  Steffen  was  not  disabled  for  work  until 
August,  1938,  his  compensable  injury  occurred  on  August 
5,  1938.  The  statute  of  limitations  in  effect  then  and 
as  modified  by  Z2>  U.  S.  C.  A.  930(f)  controls,  and  the 
claim  was  timely  filed. 

B. 

The  Statute  of  Limitations  May  Be  Extended  to 
Claims  Accrued  but  Not  Barred. 

Section  30(f)  of  the  Longshoremen's  Compensation  Act 
(33  U.  S.  C.  A.  930(f)),  became  effective  June  25,  1938. 
It  provides  that  where  the  employer,  or  his  agent,  has 
knowledge  of  an  injury  to  an  employee  and  fails,  neg- 
lects, or  refuses  to  file  a  report  thereof  in  the  manner  and 
as  required  by  the  provisions  of  subdivision  (a)  of  sec- 
tion 30  of  the  Act,  the  limitation  of  section  13(a)  shall 
not  begin  to  run  against  the  claim  or  in  favor  of  either 
the  employer  or  the  carrier  until  such  employer's  report 
shall  have  been  filed.  (Emphasis  ours.)  The  evidence 
shows  that  the  employer  knew  of  the  injury,  and  it  is 
uncontradicted  that  no  such  report  was  ever  filed.  Stef- 
fen's  employer  and  the  carrier  do  not  contend  that  they 
gave  notice  to  the  Deputy  Commissioner  but  maintain  that 
because  section  30(f)  was  added  to  the  Act  on  June  25, 
1938,  which  was  subsequent  to  the  date  of  the  accident, 
it  did  not  have  the  effect  of  extending  Steffen's  time  for 
filing  claim  for  compensation  resulting  from  the  disabil- 
ity which  began  on  August  5,  1938. 
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It  is  fundamental  that  a  statute  must  be  construed  in 
the  light  of  the  purposes  it  seeks  to  achieve  and  the  evils 
it  seeks  to  remedy,  and  that  remedial  legislation  is  entitled 
to  a  broad  interpretation  so  that  its  public  purposes  may- 
be fully  effectuated. 

South  Chicago  Coal  &  Dock  Co.  v.  Bassett,  309 
U.  S.  251  at  259,  84  L.  Ed.  732; 

Binkley  Mining   Co.   v.    Wheeler,   133   Fed.    (2d) 
863  at  871. 

The  Longshoremen's  and  Harbor  Workers'  Compensa- 
tion Act  was  designed  to  accomplish  the  same  purpose  as 
state  workmen's  compensation  laws. 

Ayers  v.  Parker,  15  F.  Supp.  447. 

It  was  patterned  largely  upon  McKinney's  New  York 
Workmen's  Compensation  Law,  and  decisions  construing 
particular  provisions  of  the  New  York  act  before  the 
passage  of  this  Act  are  generally  followed  by  federal 
decisions  construing  similarly  worded  provisions  of  this 
chapter. 

Terminal  Shipping  Co.  v.  Branham,  47  F.  Supp. 
561;  Affirmed  136  Fed.  (2d)  655. 

The  accident  in  the  instant  case  occurred  in  California. 
Therefore,  we  believe,  the  decisions  of  the  United  States 
Supreme  Court,  the  New  York  court,  and  the  California 
Supreme  Court  relative  to  situations  similar  to  the  one 
under  consideration  in  this  case  should  be  determinative 
of  the  issue,  but  other  federal  cases  will  also  be  cited. 

As  limitation  laws  prescribing  the  time  within  which 
particular  rights  may  be  enforced  relate  to  remedies  only, 
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it  is  well  settled  by  the  authorities  that  the  leg"islature  has 
the  power  to  increase  the  period  of  time  necessary  to  con- 
stitute limitation,  and  to  make  it  applicable  to  existing 
causes  of  action,  provided  such  change  is  made  before 
the  cause  of  action  is  extinguished  under  the  pre-existing 
statute  of  limitations, 

46  A.  L.  R.   1101    (Citing  U.  S.  Supreme  Court 
decisions) ; 

Davis  &  McMillan  t'.  Industrial  Accident  Commis- 
sion, 198  Cal.  641,  at  636-637. 

A  common  expression  of  the  rule  is  that  no  one  has  a 
vested  right  in  any  particular  allowance  of  time  unless 
it  has  already  run  in  his  favor,  that  is,  unless  the  statute 
of  limitation  has  completely  run  and  barred  the  action. 

Paramino  Lhr.  Co.  ct  al.  v.  Marshall,  309  U.  S.  370, 
which  originated  in  the  9th  Circuit  in  the  State  of  Wash- 
ington, involved  a  private  act  of  Congress  which  directed 
the  Deputy  Commisisoner  to  review  a  compensation  or- 
der filed  under  the  Longshoremen's  Act  even  though  the 
right  to  do  so  under  the  Act  had  expired  five  years  pre- 
viously. (Emphasis  ours.)  The  employer  and  carrier 
urged  that  the  time  limitation  is  inseparable  from  the 
right,  citing  Young  v.  Hoage,  90  F.  (2d)  395;  Ayers 
V.  Parker,  15  F.  Supp.  445,  and  Koblikin  v.  Pillsbury, 
103  F.  (2d)  667,  and  that 

"The  lapse  of  the  time  limit  on  such  statutory  causes 
of  action  not  only  bars  the  remedy  but  destroys  the 
liability  as  well,  and  an  act  of  the  legislature  reviv- 
ing them  constitutes  a  deprivation  of  property  with- 
out due  process  of  law." 
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This  is  precisely  the  position  taken  by  the  appellants  in 
the  instant  case,  and  Young  v.  Hoage,  supra,  and  Kohilkin 
V.  Pillshiiry,  supra,  are  the  cases  principally  relied  upon  by 
appellants.  The  United  States  Supreme  Court  in  Para- 
mino  Lbr.  Co.  v.  Marshall  has  held  to  the  contrary,  and 
stated  in  this  respect: 

"The  argument  of  appellants  is  that  the  original 
award  was  an  adjudication  on  which  further  review 
was  barred  prior  to  the  enactment  of  the  private  act; 
that  thereby  rights  and  obligations  were  finally  de- 
termined, the  deprivation  of  which  took  from  appel- 
lants a  substantive  immunity  from  further  claims  of 
Clark  and  created  in  Clark  new  substantive  rights. 

"*  *  *  But  we  do  not  agree  that  the  immunity 
obtained  by  the  lapse  of  the  time  for  review  is  the 
type  of  immunity  which  protects  its  beneficiary  from 
retroactive  legislation  authorizing  review  of  the 
claim.  This  private  act  does  not  set  aside  a  judg- 
ment, create  a  new  right  of  action  or  direct  the  en- 
try of  an  award.  The  hearing  provided  for  is  sub- 
ject to  the  provisions  of  the  general  act  for  Long- 
shoremen's and  harbor  workers'  compensation.  It 
does  not  operate  to  create  new  obligations  where 
none  existed  before.     *     *     * 

"It  is  unimportant  whether  the  claim  persisted 
after  the  bar  or  ended  with  the  running  of  limitation. 
To  cure  a  fault  of  administration  Congress  may 
validly  enact  this  act." 

If,  then,  a  barred  right  may  be  restored  by  a  private 
relief  measure  (barred  after  lapse  of  time),  it  would 
seem  clear  that  a  time  limit  may  be  extended  by  a  general 
amendment  to  the  law  and  such  extension  apply  in  cases 
in  which  the  bar  of  limitations  has  not  as  yet  operated. 
This  case  should  be  regarded  as  controlling  in  principle. 
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In  Orton  7:  Olds  Motor  Works,  240  N.  Y.  S.  570,  a 
situation  similar  to  that  existing  herein  with  respect  to 
the  statute  of  Hmitations  under  the  New  York  Work- 
men's Compensation  Law  was  presented.  It  was  claimed 
that  there  was  no  right  to  apply  a  statute  extending  time 
to  claims  already  accrued  when  the  amendment  went  into 
effect.  At  that  time  the  law  provided  that  the  right  to 
claim  compensation  should  be  barred  unless  within  one 
year  after  the  accident  a  claim  for  compensation  was 
filed  with  the  Commission.  The  law  was  amended,  effec- 
tive July  1,  1928,  permitting  the  filing  of  a  claim  for 
compensation  after  the  expiration  of  one  year  from  the 
date  of  the  accident,  but  not  exceeding  two  years,  where 
the  Commission  shall  find  that  such  filing  is  in  the  in- 
terest of  justice.  Claimant  filed  his  claim  on  March  6, 
1929,  which  the  Commission  accepted.  Upon  a  review 
of  the  compensation  award  the  court  said  that  it  saw 
"no  reason  why  the  amendment  should  not  apply  to  clainu 
accrued  but  not  extinguished.  This  claim  had  not  been 
extinguished  at  the  time  the  amendment  went  into  effect. 
The  year  for  filing  a  claim  did  not  expire  until  the  fol- 
lowing February.  The  amendment  becatne  part  of  the 
proz'isions  of  the  statute  dealing  with  rides  of  limitation 
in  the  prosecution  of  a  claim  affecting  the  remedy  onl\ 
and  not  the  substantive  right  to  compensation.  The  period 
of  limitation,  though  it  had  begun  to  run,  could  be  ex- 
tended by  the  board."     (Emphasis  ours.) 

Accord: 

Daris  r.  Rust  ct  al.,  247  N.  V.  S.  309.  at  311  : 

Sanders  v.  Children's  Aid  Soc,  265  N.  Y.  S.  698, 
at  700. 
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Davis  &  McMillan  i\  Industrial  Accident  Commission, 
198  Cal.  631,  46  A.  L.  R.  1095,  is  an  outstanding  case 
on  the  subject  under  consideration.  It  is  a  case  arising 
under  the  Workmen's  Compensation  Act  of  California. 
The  situation  there  is  parallel  to  the  instant  case  with  re- 
spect to  the  questions  raised  by  the  appellants  herein  on 
the  statute  of  limitations  as  to  a  cause  of  action  accrued 
but  not  barred.  There,  as  here,  it  was  claimed  that  the 
legislature  had  no  power  to  extend  the  statute  of  limita- 
tions as  to  a  claimed  vested  right  to  have  the  statute  be- 
come operative  as  of  a  certain  date.  We  do  not  want  to 
encumber  this  brief  by  quoting  extensively  from  the  deci- 
sion of  the  California  Supreme  Court,  but  we  suggest  to 
this  court  that  the  California  decision  answers  every  con- 
tention raised  by  appellants  herein  adversely  to  the  con- 
tentions of  appellants  and  in  complete  favor  of  the  ap- 
pellees. 

There  have  been  no  decisions  under  the  Longshoremen's 
Act  determining  whether  or  not  section  30(f),  extending 
the  period  for  filing  claims,  applies  to  claims  for  injuries 
which  had  accrued  but  which  had  not  expired  at  the  time 
of  the  effective  date  of  the  amendment.  In  two  cases, 
however,  involving  an  amendment  to  section  22  of  the 
Act,  the  courts  have  held  that  the  amendment  was  retro- 
active. 

In  the  case  of  Nezv  Amsterdam  Casualty  Company  v. 
Cardillo,  108  Fed.  (2d)  492,  at  493,  the  court  said: 

"We  think,  in  this  view,  that  the  passage  of  the 
amendment  neither  creates  new,  nor  destroys  rights. 
It  applies  only  to  the  remedy,  and  from  its  date  it 
permits  the  deputy  to  enlarge  or  diminish  the  former 
award  to  meet  the  circumstances  of  a  particular  case. 


—17— 

We  think  Congress  had  the  power  to  ejvtetid  or  to 
contract  the  period  of  limitation  as  appHcable  to  an 
indemnity  claim  cither  pending  or  subsequently 
brought." 

To  the  same  effect  is  Bethlehem  Shipbuildiny  Corpora- 
tion V.  Cardillo,  102  Fed.  (2d)  299. 

Strceter  v.  Great  Lakes  Transit  Corp.,  49  F.  Supp.  466 ; 
Chisholm  v.  Cherokee-Seminole  S.  S.  Corp.,  et  al.,  36  F. 
Supp.  967,  and  Gahliny  v.  Colabee  S.  S.  Co.,  2>7  F.  Supp. 
759,  were  cases  under  the  Jones  Act  relating  to  seamen, 
and  it  was  held  in  those  cases  that  the  employer  had  not 
acquired  any  vested  rights  when  the  period  of  limitations 
was  extended  and  that  the  statute  of  limitations  may  be 
extended  to  existing  causes  not  barred. 

This  Circuit  Court  of  Appeals  has  held  that  the  prin- 
ciple applicable  to  extension  of  time  under  a  statute  of 
limitations  is  the  one  which  extends  the  time  for  the 
full  period  of  the  limitation  from  the  date  of  the  amend- 
ment. 

Carscaddcn  v.  Territory  of  Alaska,  105  Fed.  (2d) 
377. 

In  the  instant  case  it  would  clearly  appear  that  the 
claimant,  Albert  V.  Steft'en,  who  was  injured  in  February, 
1938,  came  within  the  protection  of  section  30  (f)  of  the 
Act,  either  by  reason  of  the  fact  that  his  disability  began 
in  August,  1938,  which  was  after  the  effective  date  of 
section  30(f).  or  by  reason  of  the  fact  that  the  amend- 
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ment   applied   to  claims   accrued   but  not   barred   on  the 

effective  date  of  the  amendment,  and  it  is  the  position  of 

appellees   that   the   claim   was   timely  filed  by   reason   of 
both. 

c. 

Appellants  Are  Estopped  to  Assert  the  Plea  of  the 
Bar  of  the  Statute  of  Limitations. 

In  the  present  case,  Fred  Cordes,  the  employer's  agent 
and  district  manager,  under  whose  jurisdiction  Steffen 
worked,  promised  Steffen  that  Steffen  would  be  taken 
care  of,  that  is,  that  Steffen  would  be  given  compensation, 
medical  and  hospital  care,  and  a  job  when  he  left  the  hos- 
pital. Cordes  and  Steffen  were  on  very  friendly  terms 
and  Steffen  believed  in  Cordes  implicitly  and  relied  on  his 
promises  and  was  thereby  lulled  into  a  sense  of  security. 
Cordes  did,  in  fact,  obtain  Steffen's  admission  to  the 
Marine  Hospital  and  visited  him  there.  This  condition 
lasted  until  shortly  before  Steffen  filed  his  claim  for  com- 
pensation, when  he  became  disillusioned. 

Although  the  majority  and  minority  opinions  in  Mar- 
shall V.  Pletz,  317  U.  S.  383,  87  L.  Ed.  348,  were  op- 
posed to  each  other  on  the  question  of  whether  the  facts 
there  warranted  the  application  of  the  doctrine  of  estoppel, 
that  the  doctrine  is  applicable  in  a  proper  case  under  the 
Longshoremen's  Act  was  and  is  unquestioned,  and,  we 
think,  is  clearly  applicable  in  the  instant  case.  The  em- 
ployer, by  promising  to  "take  care"  of  Steffen,  is  estopped 
to  assert  the  bar  of  the  statute  of  limitations. 
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III. 

ANALYSIS   OF   APPELLANTS'   OPENING 

BRIEF. 

A. 

On  page  9  of  Appellants'  Opening  Brief,  appellants 
purport  to  set  forth  the  contentions  of  the  respondent 
Steffen.  The  quoted  matter  is  in  fact  the  contention  of 
appellants  and  not  of  Steffen  and  is  contained  in  the 
Memorandum  in  Opposition  to  Respondents'  Motion 
FOR  Judgment  filed  by  Mr.  Tipton.  (Ap.  Case  10807, 
p.  85.)  We  do  not  deem  this  of  any  particular  impor- 
tance, but  call  the  court's  attention  to  it  because  appar- 
ently appellants  give  some  weight  to  it  as  having  been 
the  contention  of  Steffen.  Our  contentions  are  broader 
in  scope. 

B. 

Appellants  contend  that  Steffen  was  paid  disability  com- 
pensation for  several  days  while  in  Los  Angeles  after  the 
attempt  of  Cordes  to  drive  to  San  Francisco  was  made 
impossible  by  the  storm  and  flood.  (Appellants'  Op.  Br. 
p.  15.)  The  fact  is  that  Steffen  was  not  paid  any  dis- 
ability compensation  during  that  time.  As  previously 
shown,  Cordes  requested  Steffen  to  drive  him  to  San 
Francisco,  and  Steffen  rendered  such  service  when  re- 
quired of  him.  Presumably  this  was  on  the  business  of 
the  employer,  whose  place  of  business  is  in  San  Francisco. 
The  storm  and  flood  made  it  necessary  to  remain  in  Los 
Angeles  a  few  days.  There  was  therefore  no  loss  of 
time  prior  to  August,  1938,  on  the  part  of  Steft'en  and 
no  di.sability  compensation  paid  to  him  as  claimed  by  ap- 
pellants.    If    anything   more    need   be    said,    there   is    no 
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disability  claim  allowable  under  the  Act  for  the  first  seven 
days  of  disability,  and  Steffen  could  not  have  filed  such 
a  claim,  assuming  for  discussion  only  but  not  at  all  admit- 
ting that  appellants'  position  has  some  validity.  (33  U. 
S.  C.  A.  906.) 

C. 

Appellants  assert  that  section  913(a)  of  the  Act  is  not  a 
statute  of  limitation  but  creates  a  substantive  right  in 
their  favor.    (Appellants'  Op.  Br.  pp.   16  to  19.) 

It  is  the  general  rule  that  the  statute  of  limitations  is 
waived  unless  pleaded.  {Gormley  v.  Bunyan,  138  U.  S. 
623.)  It  is  unnecessary  to  multiply  authority  on  this  prin- 
ciple. If  appellants'  position  were  correctly  taken,  it  would 
not  have  been  necessary  for  appellants  to  raise  the  de- 
fense of  the  bar  of  the  statute  of  limitations  under  the 
cases  cited  by  them.  Section  913(b)  of  the  Act  provides 
otherwise,  as  follows: 

"Notwithstanding  the  provisions  of  subdivision 
(a)  failure  to  file  a  claim  within  the  period  pre- 
scribed in  such  subdivision  shall  not  be  a  bar  to 
such  right  unless  objection  to  such  failure  is  made 
at  the  first  hearing  of  such  claim  in  which  all  parties 
in  interest  are  given  reasonable  notice  and  an  oppor- 
tunity to  be  heard." 

What  is  this  provision  but  a  declaration  in  the  Act  that 
unless  the  statute  of  limitations  is  asserted  as  a  defense 
at  the  first  hearing  it  is  waived?  This  corresponds  to 
raising  the  bar  of  the  statute  of  limitations  by  answer 
or  demurrer  as  required  in  ordinary  actions,  or  waiving  it 
by  failure  to  do  so. 
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We  also  call  attention  to  the  provisions  of  913(c)  and 
913(d),  as  well  as  930(f),  of  the  Act,  all  of  which  limit 
the  application  of  section  913(a),  and,  we  believe,  estab- 
lish beyond  cavil  that  913(a)  is  a  true  statute  of  limita- 
tions going-  only  to  the  remedy  and  as  such  comes  within 
the  principles  set  forth  in  our  brief. 

The  contention  of  appellants  that  the  Act  creates  vested 
rights  in  them  with  respect  to  the  statute  of  limitations 
and  that  the  Act  is  not  remedial  in  character  is  errone- 
ous. In  Dc  Wald  v.  Baltimore  &  O.  R.  Co.,  71  Fed.  (2d) 
810,  and  Grain  Handling  Co.  v.  McManigal,  23  F.  Supp. 
748,  it  is  held  that  the  Act  is  remedial  and  should  be  lib- 
erally construed  and  where  there  is  any  doubt  it  should 
be  resolved  in  favor  of  the  injured  employee.  (And  see 
2>2>  U.  S.  C.  A.  901,  Note  4.)  The  error  of  the  appel- 
lants is  a  fundamental  one,  and  their  authorities  on  this 
subject  do  not  sustain  them  in  the  instant  case.  Neverthe- 
less, we  might  add  that  with  the  exception  of  Guv  v. 
StocckUn  Baking  Co.,  1  Atl.  (2d)  839,  the  cases  citqd  by 
appellants  on  this  point  do  not  deal  with  statutes  of  limi- 
tation, and  that  that  case,  by  its  terms,  is  limited  by  the 
court  to  Pennsylvania  and  is  not  an  authority  herein. 

D. 

The  question  of  the  date  of  injury  (Appellants'  Op.  Br. 
pp.  19  to  23)  is  covered  by  point  11  A.  of  this  brief. 

Otis  V.  Parrott,  et  al,  8  N.  W.  (2d)  708  (Appellants' 
Op.  Br.  p.  19)  was  based  on  the  peculiar  wording  of  the 
Iowa  statute.  After  recognizing  that  in  other  named 
states  "injury''  means  "compensable  injury,"  the  Iowa 
statute  is  distinguished.  Furthermore,  under  the  Iowa 
statute  the  failure  of  the  employer  to  make  a  report  of  an 
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injury  resulting-  in  disability  to  the  commissioner  did  not 
create  a  waiver  of  the  statute  of  limitations.  Under  the 
Longshoremen's  Act  such  failure,  as  heretofore  pointed 
out,  constitutes  a  waiver.  The  case  is  not  an  authority 
herein. 

Liberty  Mitt.  Ins.  Co.  v.  Parker,  19  F.  Supp.  686  (Ap- 
pellants' Op.  Br.  p.  22),  is  distinguished  from  Kropp  v. 
Parker,  8  F.  Supp.  290,  on  the  facts.  The  principle  of 
the  Kropp  case  is  not  repudiated  but  is  affirmed.  The  dis- 
tinction is  questionable  in  view  of  the  cases  of  higher 
courts  cited  herein. 

E. 

The  appellants  discuss  the  question  of  whether  section 
930(f)  is  retroactive  in  their  brief,  pages  23  to  27.  The 
contention  of  appellants  that  if  section  930(f)  applies  to 
actions  accrued  but  not  barred  on  June  25,  1938,  it  will 
be  necessary  for  insurance  carriers  to  reopen  their  files 
and  take  out  every  case  of  injury  which  occurred  from 
the  inception  of  the  Act  to  June  25,  1938,  is  without  mer- 
it. Cases  against  which  the  bar  of  the  statute  of  limi- 
tations had  already  run  on  June  25,  1938,  generally  speak- 
ing, are  not  afifected  by  the  amendment. 

The  cases  cited  by  appellants  under  this  point  are  not 
authorities  herein,  particularly  since  the  decision  in  Para- 
mino  Lbr.  Co.  v.  Marshall,  309  U.  S.  370,  was  handed 
down  on  March  11,  1940. 
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F. 

On  pages  27  to  29  of  their  brief,  appellants  again  con- 
tend that  their  right  in  the  statute  of  limitations  was  a 
vested  right.  Their  contention  is  based  on  the  erroneous 
assumption  that  the  defense  of  the  statute  of  limitations 
is  jurisdictional.  As  heretofore  established  by  the  au- 
thorities cited  in  this  brief,  the  statute  of  limitations  in 
the  Longshoremen's  Act  are  remedial  only. 

G. 

With  respect  to  the  Kobilkin  case,  103  Fed.  (2d)  667 
(Appellants'  Op.  Br.  pp.  29  to  32),  we  think  there  is 
conflict  between  the  decision  of  this  court  and  the  deci- 
sions of  other  Circuit  Courts  of  Appeal  which  we  have 
cited.  However,  the  Kobilkin  case  does  not  involve  sec- 
tion 930(f)  at  all.  In  addition,  we  call  attention  to  the 
fact  that  in  Paramino  Lbr.  Co.  v.  Marshall,  309  U.  S. 
370,  the  same  contentions  were  made  as  are  now  made 
by  the  appellants  herein,  and  the  Kobilkin  case  and  Voting 
V.  Hoage,  90  Fed.  (2d)  395,  were  cited  and  relied  upon 
by  the  appellants  there.  The  United  States  Supreme  Court 
decided  the  issue  adversely  to  appellants'  contentions,  and 
we  think  the  principle  of  Paramino  Lbr.  Co.  v.  Marshall, 
supra,  is  controlling  here  and  disposes  of  the  case  in  favor 
of  respondents  and  against  appellants  herein  with  respect 
to  the  plea  of  the  bar  of  the  statute  of  limitations. 
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CONCLUSION. 

The  Longshoremen's  and  Harbor  Workers'  Compensa- 
tion Act  must  be  Hberally  construed  so  that  the  rights 
of  employees  will  not  be  defeated  by  mere  technicalities. 
{Candado  Stez'edoring  Corp.  v.  Lowe,  85  Fed.  (2d)  119, 
at  121.)  The  Act  should  also  be  construed  liberally  to 
avoid  harsh  or  incongruous  results.  {Baltimore  &  Phila. 
Steamboat  Co.  v.  Norton,  284  U.  S.  408,  at  414.) 

Whether  it  is  held  that  Steffen's  injury  occurred  on 
August  5,  1938,  which  was  after  the  amendment  of  the 
Act,  or  that  the  amendment  applied  to  claims  accrued  but 
not  barred  on  its  effective  date,  the  result  is  the  same.  In 
either  or  both  cases  the  claim  of  Steffen  was  filed  in  time. 
It  is  also  submitted  that  the  doctrine  of  estoppel  is  appli- 
cable and  prevents  the  appellants  from  claiming  the  bar  of 
the  statute  of  limitations  in  any  event.  Therefore,  under 
the  facts  and  the  law  of  the  instant  case,  the  decisions  of 
the  Deputy  Commissioner  and  the  District  Court  were 
correct  and  should  be  affirmed. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney; 
Ronald  Walker, 
Clyde  C.  Downing, 
Assistant  United  States  Attorneys; 
Attorneys   for   Appellee    Warren    H.    Pillsbury,    Deputy 
Commissioner   of   the    United   States   Compensation 
Commission,  for  the  Thirteenth  District. 

A.  A.  GoLDSTONE  and 
Wm.  p.  Lord, 

Attorneys  for  Appellee  Albert  V.  Steffen. 
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APPELLANTS'  CLOSING  BRIEF. 


REVIEW  OF  APPELLEES'  STATEMENT  OF  THE  CASE. 
It  is  stated  Mr.  Steffen  contended  the  plea  of  the 
statute  of  limitations  was  not  good  because  his  right 
to  file  a  claim  did  not  accrue  until  August,  1938,  when 
he  left  work  the  second  time,  that  the  statute  of  limi- 
tations was  extended  by  the  amendment  of  June  25, 
1938,  as  it  was  then  the  claim  accrued,  and  that  appel- 
ants  are  estopped  to  assert  the  plea  of  the  bar  of  the 
statute  of  limitations. 


Appellees  contend  the  only  issue,  as  they  see  it,  is 
as  to  the  bar  of  the  statute  of  limitations,  although 
the  argument  offered  refers  to  the  date  of  injury  and 
several  other  points,  which  will  be  discussed  herein. 


COMMENT  ON  FACTS. 

The  facts  have  been  generally  stated  in  appellants' 
brief  and  we  find  no  particular  objection  to  the  state- 
ment of  facts  relied  upon  by  appellees,  except  we 
cannot  agree  that  no  time  was  lost  before  August  5, 
1938.  The  man's  testimony  on  pages  4,  5  and  6  of 
appellants'  opening  brief  clearly  shows  that  during 
that  time  he  could  not  do  any  type  of  work,  such  as 
driving  an  automobile  or  acting  as  a  watchman  climb- 
ing off  and  on  boats  immediately  after  his  injury. 
It  definitely  shows,  particularly  on  page  6,  he  could 
not  work  in  February,  1938,  for  at  least  three  days 
and  during  that  time  obtained  medical  treatment,  the 
responsibility  for  which  would  have  been  that  of  ap- 
pellants, had  he  desired  to  press  the  claim  therefor  in 
the  proceedings  before  the  Deputy  Commissioner.  If 
he  had  done  this  of  course  there  would  have  existed 
the  situation  of  one  obtaining  treatment  before  there 
was  an  injury  or  before  the  start  of  the  running  of 
the  statute  of  limitations. 


STErFEN'S  CLAIM  WAS  BARRED  BY  THE 
STATUTE  OF  LIMITATIONS. 

Appellees  say  Mr.  Steffen's  claim  did  not  accrue 
until  August,  1938,  that  the  statute  of  limitations  may- 
be extended  as  to  claims  accrued  but  not  barred,  and 
appellants  are  estopped  to  assess  the  bar  of  the  statute 
of  limitations. 

(a)  Steflfen's  right  to  file  claim  for  compensation  accrued  before 
August,  1938. 

It  goes  without  saying  a  compensation  order  in- 
cludes determination  of  liability  for  medical  treatment 
and  that  is  based  upon  a  claim.  Any  medical  treat- 
ment for  which  Mr.  Steffen  therefore  would  wish 
reimbursement,  which  was  obtained  in  February,  1938, 
would  naturally  have  to  presume  and  be  jjredicated 
upon  an  injury. 

The  fact  that  Mr.  Steifen  is  alleged  to  have  had  no 
right  to  claim  compensation  until  after  August,  1938, 
because  it  was  not  until  then  that  he  sustained  a  com- 
pensable injury,  creates  a  definite  paradox  when  33 
U.  S.  C.  A.  906,  Subdivision  (a),  is  referred  to.  The 
record  definitely  shows  that  in  February,  1938,  Mr. 
Steffen  suffered  three  days'  disability  for  which  he 
would  have  been  entitled  to  compensation  after  he  had 
been  disabled  more  than  forty-nine  days  after  again 
leaving  work  on  or  about  August  5,  1938.  In  other 
words,  he  later  did  become  entitled  to  compensation 
for  those  three  days  but  it  was  not  paid  him  because 
on  those  days  he  received  his  salary.  His  salary  then 
was  compensation.  If  not  received,  the  compensation 
to  which  he  would  have  been  entitled  would  have  defi- 


nitely  created  a  situation  of  disability  where   com- 
pensation was  payable. 

Di  Giorgio  Fruit  Corp.  et  at.  v.  Norton,  93  Fed. 
(2d)  119,  applies  to  industrial  diseases  and  not  direct 
traumatic  injuries  where  there  was  the  acknowledg- 
ment of  the  existence  of  an  injury  and  of  continuous 
symptoms  until  a  further  period  of  total  disability. 
This  too  was  clearly  distinguished  by  your  Honorable 
Court  in  KoUikin  v.  Pillsbury,  103  Fed.  (2d)  667, 
and  in  the  case  of  Marshall  v.  Pletz,  1942  A.  M.  C, 
Vol.  1,  627,  both  of  which  have  been  covered  in  detail 
in  appellants'  brief. 

Potomac  Elec.  Power  Co.  v.  Cardillo,  107  Fed.  (2d) 
962,  is  of  no  aid  to  appellees,  for  therein  it  was  said : 
"We  need  not  decide  whether  the  limitation  began 
to  run  in  1936  .  .  .,  or  in  1937,  when  he  learned 
that  his  disability  was  caused  by  the  accident  of 
1935.  On  either  view,  his  claim  was  timely." 

It  should  be  noted  the  employee  in  this  case  was 
injured  on  May  24,  1935,  and  was  off  two  days,  for 
which  he  was  not  paid  compensation,  and  then  did  not 
lose  time  again  until  November  16,  1936.  He  first  was 
told  that  his  condition  from  which  he  suffered  after 
1936  was  due  to  the  injury  of  1935  in  the  Spring  of 
1937,  and  he  filed  a  claim  on  August  18,  1937,  which 
was  within  one  year  of  November  16,  1936,  or  when 
he  was  first  then  entitled  to  compensation  for  the 
first  two  days  he  was  away  from  work  in  1935.  In  the 
case  at  bar,  however,  Mr.  Steffen  left  work  the  second 
time  on  August  5,  1938,  and  did  not  file  his  applica- 
tion or  claim  until  January  20,  1941,  more  than  two 


years  after  he  would  have  been  entitled  to  compensa- 
tion for  the  first  three  days  of  disability  in  February, 
1938. 

These  cases,  along  with  that  of  Kropp  v.  Parker,  8 
Fed.  Supp.  290,  have  been  clearly  covered  by  your 
Court  in  the  Kohlikin  case,  wherein  it  was  said  the 
Di  Giorgio  Fruit  Corp.  case  and  the  Kropp  case  dealt 
with  industrial  diseases  and  not  injuries. 

Much  is  made  of  the  so-called  Glantz  case,  otherwise 
known  as  Contiiiental  Cas.  Co.  v.  Ind.  Ace.  Com.,  11 
Cal.  App.  (2d)  619,  to  which  appellants  referred  in 
their  opening  brief.  That  case,  when  it  is  read,  will 
show  it  was  ajDpIied  to  a  set  of  circumstances  and  con- 
ditions as  if  applicable  to  the  development  of  a  situa- 
tion of  industrial  disease  or  where  the  first  knowledge 
that  a  previous  incident  had  caused  the  condition  suf- 
fered was  obtained  at  a  much  later  date.  All  this  was 
discussed  and  distinguished  and  disposed  of  and  made 
clearly  not  applicable  at  bar  by  the  Kohlikin  and  Pletz 
cases,  supra. 

(b)  The  statute  of  limitations  may  not  be  extended  to  claims 
accrued  for  the  creation  of  liability  and  responsibility  unless 
intention  of  the  Congress  or  the  legislative  body  clearly  and 
unequivocally  expresses  an  intention  so  to  do. 

We  have  no  argument  as  to  the  extent  of  the  deci- 
sions in  Soiitli  Chicago  Coal  &  Bock  Co.  v.  Bassett,  309 
U.  S.  251,  84  L.  Ed.  732,  and  Binkley  Mining  Co.  v. 
Wheeler,  133  Fed.  (2d)  863,  but  we  cannot  see  where 
they  are  of  any  aid  and  assistance  for  the  problem 
here  presented.  The  same  comment  goes  to  Ayers  v. 
Parker,  15  F.  Supp.  447,  and  Terminal  Shipping  Co. 
V.  Branham,  47  F.  Supp.  561. 


We  do  not  believe,  as  appellees  contend,  that  a 
Legislature  has  the  power  to  increase  the  period  of 
time  necessary  to  constitute  a  limitation  and  make  it 
applicable  to  existing  causes  of  action,  providing  it  is 
made  before  the  cause  is  extinguished.  We  submit 
that  where  such  is  attempted  there  must  at  least  be  a 
legislative  showing  and  statement  of  intent  to  make 
such  provision  retroactive. 

46  A.  L.  R.  1101  is  of  no  aid  because  of  the  statement 
just  made. 

It  is  said  that  Davis  &  McMilUan  v.  Ind.  Ace.  Com., 
198  Cal.  631,  cited  as  641,  should  be  governing  because 
Mr.  Steffen  was  injured  in  California.  This  case, 
however,  merely  stated  that  the  Legislature  had  the 
power  to  extend  the  time  before  an  action  was  out- 
lawed. This  case  goes  to  the  extent  to  say  that  the 
limitation  of  time  may  be  extended  for  the  employee, 
but  does  not  discuss  the  situation  from  the  point  of 
view  of  restricting  the  time  insofar  as  the  employer  or 
employer's  insurance  carrier  is  concerned.  It  should 
be  noted  also  that  the  extension  of  the  statutory  period 
as  covered  by  the  Davis  &  McMilUan  case  went  only 
to  the  right  to  compensation.  In  this  case  it  was  said 
it  was  evident  that  the  California  statute  was  intended 
to  extend  the  period  of  limitation  to  cases  accrued,  but 
in  the  case  at  bar  no  such  assumption  may  be  made 
and  especially  so  in  view  of  the  cases  which  have  been 
cited  by  appellants  and  not  denied  by  appellees.  All 
the  Davis  d-  McMilUan  case  held  was  as  stated  therein : 
"The  Legislature  has  full  control  over  the  mode, 
times,  and  mamier  of  prosecuting  suit ;  and  when- 


ever,  upon  consideration  of  an  entire  statute  re- 
lating to  these  matters,  it  appears  to  have  been 
the  legislative  intent  to  make  it  retroactive,  it  will 
be  given  this  effect. ' ' 

We  ask  where  in  the  case  at  bar,  and  where  in  the 
legislative  enactment  particularly  pertinent,  is  there 
shown  to  be  any  intent  for  the  lawmakers  to  make  it 
retroactive. 

Paramino  Lbr.  Co.  et  al.  v.  Marshall,  309  U.  S.  370, 
would  seem  to  be  the  primary  authority  relied  upon 
by  appellees.  This  case,  however,  was  one  where  the 
limitations  of  time  had  run  against  a  claim  and  the 
Congress,  by  direct  legislation,  waived  the  limitations 
placed  against  the  trial  of  the  action  and  instructed 
the  Deputy  Commissioner  to  hear  and  redetermine  the 
matter.  This  case  admitted  there  was  such  a  thing  as 
the  statute  of  limitations  which  barred  the  claim. 

In  this  case  the  appellee  in  1931  fractured  a  rib  and 
during  his  disability  was  paid  compensation,  there 
being  a  determination  he  was  wholly  disabled  to  July 
4,  1931.  No  proceedings  for  review  were  requested, 
and  about  five  years  later  legislative  order  was  made 
for  the  review  of  the  appellee's  case  as  aforesaid.  The 
Court  said  by  legislative  enactment  when  there  was 
the  intent  expressed,  a  statutory  bar  could  be  waived 
providing  the  legislation  showed  the  intent  to  be  retro- 
active. This  had  to  be  done  by  a  special  act. 

The  Court  said  that  the  action  taken  was  merely  to 
cure  the  fault  of  administration.  This  clearly  sustains 
appellants  in  saying  that  to  make  enactments  retro- 
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active  there  must  be  a  legislative  intention  and  direc- 
tion to  make  it  so  because  mere  silence  is  not  sufficient. 

We  have  no  argument  with  the  contention  that  such 
an  enactment  could  be  made  retroactive,  but  until 
there  is  an  intention  expressed  that  it  was  so  intended, 
it  is  not  retroactive  and  we  fail  to  find  from  any  of  the 
citations  offered  by  appellees  any  support  for  the  con- 
tention that  without  definite  direction  such  an  enact- 
ment is  retroactive. 

Reference  to  South  Chicago  Coal  <&  Dock  Co.  v. 
Bassett,  309  U.  S.  251,  84  L.  Ed.  732,  goes  not  to  a 
situation  as  here  but  concerns  definition  of  the  term 
' '  crew ' ',  and  in  no  way  goes  to  the  question  of  whether 
a  statute  of  limitations  provision  must  be  strictly  con- 
strued. This  case  says  nothing  about  such  a  statute 
being  retroactive  in  its  effect  or  otherwise. 

Binkley  Mming  Co.  v.  Wheeler,  133  Fed.  (2d)  863, 
refers  to  a  coal  code  for  the  purpose  of  regulating 
those  engaged  in  coal  mines,  and  we  can  find  nothing 
in  it  which  applies  to  the  case  at  bar,  and  particularly 
the  enactment  discussed  therein  in  no  way  shows  there 
was  any  contention  it  was  retroactive. 

Orton  V.  Olds  Motor  Works,  240  N.  Y.  S.  570,  sup- 
ports us  because  therein  there  was  approval  to  a  pro- 
vision that  a  statute  of  limitations  could  be  extended 
from  one  to  two  years  providing  there  was  the  ap- 
proval of  such  extension  by  the  board  involved  in  the 
administration  of  the  Act.  In  other  words,  there  was 
the  definite  expression  that  where  the  statute  was  ex- 
tended from  one  to  two  years,  it  was  intended  to  have 


retroactive  effect  if  and  when  the  board  involved  so 
ordered  and  approved,  but  not  otherwise.  There  must 
have  been  some  reason  for  putting  this  provision  in 
and  we  say  tlie  answer  is  in  the  cases  which  we  have 
cited  to  the  effect  that  no  retroactive  effect  in  sucli 
instances  is  to  be  assumed  but  must  be  definitely  pro- 
vided for. 

New  Amsterdam  Cos.  Co.  v.  Cardillo,  108  Fed.  (2d) 
492,  is  of  no  help  either.   There  one  suffered  a  hernia 
in  1931  and  was  ordered  treatment  and  compensation 
from  August  2,  1932  to  August  9,  1937.  The  help  that 
comes  from  this  case  is  to  appellants'  contention.    It 
concerns  the  amendment  to  the  Longshoremen's  Act 
providing  for  the  reopening  of  cases  under  certain 
circumstances,  and  holds  that  such  a  provision  would 
not  be  retroactive  in  effect  unless  by  the  very  provision 
itself,  such  was  shown  to  be  the  case.  The  Court  said : 
''The  language  of  the  amendment  definitely  indi- 
cates the  intention  of  Congress  to  make  it  both 
retroactive  and  prospective,  ..." 

For  the  foregoing  reason,  therefore,  Bethlehem 
Shiphuilding  Corp.  v.  Cardillo,  102  Fed.  (2d)  299,  is 
no  authority  to  show  that  the  section  with  which  we 
are  concerned  was  retroactive  in  its  effect.  In  the 
Bethlehem  case,  it  was  said  the  wording  of  the  section 
showed  it  to  be  intended  to  be  retroactive  and  does 
nothing  more  than  refer  to  the  same  principles  for 
support  as  does  Netv  Amsterdam  Cos.  Co.  v.  Cardillo, 
108  Fed.  (2d)  492. 
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Carscadden  v.  Territory  of  Alaska,  105  Fed.  (2d) 
377,  is  where  there  was  a  reduction  of  a  limitation 
from  ten  to  seven  years.  The  Coui't  said  the  interpre- 
tation with  respect  to  the  right  of  time  of  amendment 
depends  on  the  apparent  intent  of  the  Legislature. 
We  ask  again  where  in  the  case  at  bar  there  is  any 
apparent  intent  to  make  the  provision  discussed  retro- 
active ? 

Does  it  not  also  seem  that  in  many  of  the  cases  upon 
which  appellees  rely  we  find  proof  and  support  for 
your  appellants'  contentions? 

(c)  Appellants  are  not  estopped  to  assert  the  plea  of  the  bar  of 
the  statute  of  limitations. 

That  there  is  no  equitable  estoppel  in  longshoremen 
and  harbor  workers'  cases  was  clearly  held  in  the  case 
of  Marshall  v.  Pletz,  1943  A.  M.  C.  9,  which  is  a  deci- 
sion of  our  Supreme  Court,  and  we  ask  that  your 
Honorable  Court  read  it. 


COMMENTS  ON  APPELLEES'  ANALYSIS  OF 
APPELLANTS'  OPENING  BRIEF. 

The  documentary  evidence  heretofore  referred  to 
shows  that  Mr.  Steffen  lost  time  in  February,  1938, 
and  that  compensation  is  payable  from  the  date  after 
the  injury  if  more  than  forty-nine  days'  disability  are 
suffered,  and  that  certainly  was  the  case  here. 

We  take  no  argument  with  the  statement  that  the 
statute  of  limitations  must  be  plead  as  a  defense,  and 
is  waived  if  not  plead  at  the  first  hearing,  but  we 
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submit  on  the  other  hand,  as  was  pointed  out  in  ap- 
pellants' brief,  for  the  right  to  compensation  to  come 
into  existence,  if  payment  was  not  made,  the  employee 
had  to  file  a  claim.  If  the  payment  of  the  three  days' 
wages  in  February,  1938,  was  the  payment  of  com- 
pensation, then  the  application  for  benefits  and  hear- 
ing filed  in  1941  cannot  be  considered  as  a  petition  to 
reopen  because  it  was  filed  more  than  one  year  after 
the  last  payment  of  compensation  in  February,  1938. 
See  33  U.  S.  C.  A.,  Section  922. 

Appellees  say  we  have  cited  only  one  case  to  show 
that  a  statute  of  limitations  is  not  retroactive  when 
extended,  unless  it  expressly  so  states,  when  they  have 
cited  no  cases  to  show  we  are  incorrect  in  our  conten- 
tion and  have  made  no  comment  or  answer  to  the 
points  covered  in  appellants'  brief  under  the  captions 
''The  Right  to  Compensation  Arises  Out  of  a  Con- 
tract and  the  Right  Begins  With  and  Depends  Upon 
the  Existence  of  a  Cause  or  Right  of  Action";  "The 
Date  of  Injury";  "Is  Section  930(f)  Retroactive?", 
and  "Decisions  On  Similar  Questions". 

Appellees  say  that  the  statute  of  limitations  is  only 
remedial  in  character,  but  does  not  go  to  the  jurisdic- 
tion, and  cases  cited  by  appellees  support  such  conclu- 
sion. This  statement  we  cannot  agree  with,  and  fail  to 
find  any  support  of  such  contention  in  the  cases  cited. 

To  get  away  from  the  case  of  Koblikin  v.  Pillshury, 
et  al.,  103  F.  (2d)  667,  which  has  been  analyzed  and 
discussed  in  detail  in  appellants'  brief,  appellees  say 
that  it  does  not  involve  Section  930(f)  at  all,  and  then 
turn  around  and  say  that  Paramino  Lbr.  Co.  et  al.  v. 
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Marshall,  309  U.  S.  370,  is  governing,  when  we  know 
that  it  too  does  not  in  any  way  concern  Section  930(f) 
or  whether  a  statute  of  limitations  is  retroactive  in  its 
effect  when  not  so  specified.  The  Paramino  Lhr.  Co. 
case  certainly  showed  that  the  legislative  intent  was 
to  make  its  order  and  decision  retroactive  only  in  that 
one  case. 


CONCLUSION. 
The  Deputy  Commissioner  or  his  Commission  had 
no  jurisdiction  over  the  claim  of  Mr.   Steffen  and 
Section   930(f)    of   the   Longshoremen   and    Harbor 
Workers'  Act  was  not  retroactive  in  its  effect. 

If  there  was  any  compensable  disability,  there  was 
compensable  disability  for  at  least  three  days  in  Feb- 
ruary, 1938. 

Section  913  of  the  Longshoremen's  Act  does  not  say 
that  there  must  be  disability  for  which  one  is  entitled 
to  compensation  for  it  to  be  said  an  injury  occurs  or 
for  the  starting  of  the  time  against  the  filing  of  a 
claim,  for  therein  it  is  stated : 

"The  right  to  compensation  for  disability  under 
this  act  shall  be  barred  unless  a  claim  therefor 
is  filed  within  one  year  after  the  injury,  and  the 
right  to  compensation  for  death  shall  be  barred 
unless  a  claim  therefor  is  filed  within  one  year 
after  the  death,  except  that  if  payment  of  com- 
pensation has  been  made  without  an  award  on 
account  of  such  injury  or  death  a  claim  may  be 
filed  within  one  j^ear  after  the  date  of  the  last 
payment." 
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The  right  to  compensation  therefore  does  not  depend 
on  when  there  is  disability  for  which  compensation 
would  be  payable,  but  when  there  was  an  injury  with 
the  knowledge  that  there  was  an  injury  and  a  con- 
tinuation of  the  knowledge  there  had  been  an  injury, 
whether  it  be  accompanied  by  subsequent  disability  or 
not.  This  point  has  been  evaded  definitely  by  ap- 
pellees, and  we  say  goes  to  the  crux  of  the  situation 
because,  as  appellants  have  pointed  out  in  their  open- 
ing brief  and  herein,  it  is  the  date  of  injury  from 
which  the  time  begins  to  run.  Mr.  Steffen  knew  he 
was  injured  in  February,  1938,  and  continued  to  suffer 
and  doctor  up  to  the  time  he  filed  his  claim  in  Janu- 
ary, 1941.  Any  right  to  compensation  Mr.  Steffen  had 
flowed  from  the  event  of  February,  1938,  and  not  the 
fact  that  he  quit  work  again  in  August,  1938. 

The  order  of  the  Deputy  Commissioner  should  be 
set  aside  and  appellee  Steffen  ordered  to  take  nothing. 

Dated,  San  Francisco, 
October  23, 1944. 

Respectfully  submitted, 
S.  S.  Tipton, 
W.  N.  Mullen, 

Attorneys  for  Appellants. 


